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OF    PRIVATE     WRONGS. 


CHAPTER     THE     FIRST. 

OF  THE  REDRESS  OF  PRIVATE  WRONGS 

BY  THE  MERE  ACT  OF  THE  PARTIES. 

AT  the  opening  of  thefe  commentaries  *  municipal 
law  was  in  general  defined  to  bej  '^  a  rule  of  civil 
<^  condu£l;,  prefcribed  by  the  fupreme  power  in  a 
<'  ftate,  commanding  what  is  right,  and  prohibiting  what  is 
**  wrong  *>/'  From  hence  therefore  it  followed,  that  the 
primary  objeAs  of  the  law  arc  the  e(labli(hment  of  rights^ 
and  the  prohibition  of  wrongs.  And  this  occafioned  ^  the 
diftribtttidn  of  thefe  colle£lions  into  two  general  heads} 
under  the  former  of  which  we  have  already  confidered  the 
rights  that  were  defined  and  eftablilhed,  and  under  the  latter 
are  now  to  confider  the  wrongs  that  are  forbidden  and  re* 
drefled,  by  the  laws  of  England. 

« 

In  the  profecution  of  the  firft  of  thefe  inquiries,  we  diftin-  C    2    3 
guiflied  rights  into  two  forts :  firft,  fuch  as  concern  or  arc 

*  Introd.^t*  Braft*  /.  l*  f.  3. 

*  6ai0io  Jufta^  juhtfu  hontfiaf  §tpf»         «  BtfokL  cht  Xt 
Ubnt  twtrar'ts.     Cic«  II  fkniifp*  \%» 
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annexed  to  the  pcrfons  of  men,  and  are  then  czMcd  Jura  per^' 
Jonaruniy  ox  the  rights  of  perfons ;  which,  together  with  the 
means  of  acquiring  and  lofing  them,  compofed  the  firft  book 
of  thefe  commentaries  :  and,  fecondly,  fuch  as  a  man  may 
acquire  over  external  objefts,  or  things  unconne£i:ed  with 
his  perfon,  which  are  calledy'ttrflr  rerurn^  or  the  rights  ^things; 
and  thefe,  with  the  means  of  transferring  them  from  man  to 
man,  were  the  fubjefl:  of  the  fecond  book.  I  am  now  there- 
fore to  proceed  to  the  confideration  of  wrongs:  which  for  the 
mod  part  convey  to  us  an  idefa  merely  negative,  as  being  no- 
thing elfe  but  a  privation  of  right.  For  which  reafon  it  was 
neceffary,  that,  before  we  entered  at  all  into  the  difcuflion  of 
wrongs,  we  (hould  entertain  a  clear  and  di(lin£):  notion  of 
rights :  the  contemplation  of  what  is  jus  being  neceffarily 
prior  to  what  may  be  termed  injuria^  ^and  the  definition  of 
fas  precedent  to.  that  of  nefas. 

Wrongs  are  divifible  into  two  forts  or  fpecies ;  private 
•  ivrongsy  and  public  wrongs.  The  former  are  an  infringement 
or  privation  of  the  private  or  civil  rights  belonging  to  indivi- 
duals, confidered  as  individuals ;  and  are  thereupon  frequently 
termed  civil  injuries  :  the  latter  are  a  breach  and  violation  of 
public  rights  and  duties,  which  afFeft  the  whole  community* 
confidered  as  a  community  v  and  are  dillinguiflied  by  the 
harflier  appellation  of  crimes  and  mi/demefnors.  To  inveftigate 
the  firlt  of  thefe  fpecies  of  wrongs,  with  their  legal  remedies, 
will  be  our  employment  in  the  prefent  book  \  and  the  other 
fpecies  will  be  referved  till  the  next  or  concluding  volume. 

The  more  effeftually  to  accomplifh  the  redrefs  of  private 
injuries,  courts  of  juftice  are  inftituted  in  every  civilized  fo- 
ciety,  in  order  to  prote£l  the  weak  from  the  infults  of  th6 
ftronger,  by  expounding  and  enforchig  thofe  laws,  by  which 
tights  are  defined,  and  wrongs  prohibited.  This  remedy  is 
therefore  principally  to  be  fought  by  application  to  thefe 
C  3  ]  courts  of  juftice;  that  is,  by  civil  fuit  or  a£lion.  For  which 
reafon  our  chief  employment  in  this  volume  will  be  to  con- 
fider  the  redrefs  of  private  wrongs,  hyfuit  or  a&ion  in  courts. 
But  as  there  are  certain  injuries  of  fuch  a  nature,  that  {pmt 
of  them  furnifliand  others  requirea  more  fpeedy remedy, than 

can 
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can  be  had  in  the  ordinary  forms  of  juftice,  there  is  allowed 
in  thofe  cafes  an  extrajudicial  or  eccentrical  kind  of  remedy; 
of  which  I  (hall  firft  of  all  treat,  before  I  confider  the  feveral 
remedies  by  fuit :  and,  to  that  end,  (hall  diftribute  the  re- 
drefs  of  private  wrongs  into  three  feveral  fpecies  :  (irfl:,  that 
which  is  obtained  by  the  mere  aB  of  the  parties  themfelves ; 
fecondly,  that  which  is  efiefted  by  the  mere  aEl  and  operation 
of  law  ;  and,  thirdly,  that  which  arifes  ixomfuit  or  affion  m 
courts,  which  confifts  in  a  conjun£):ion  of  the  other  two,  the 
2&  of  the  parties  co-operating  with  the  a£t  of  law. 

And,  firft,  of  that  redrefs  of  private  injuries,  which  is  ob- 
tained by  the  mere  tlSl  of  the  parties.  This  is  of  two  forts* 
firft,  that  which  arifes  from  the  a£l  of  the  injured  party  only; 
and,  fecondly,  that  which  arifes  from  the  joint  a£t  of  all  the 
parties  together :  both  which  I  (hall  confider  in  their  order. 

»  Of  the  firft  fort,  or  that  which  arifes  from  the  fole  a£t  of 
the  injured  party,  is, 

I.  The  defence  of  one's  felf,  or  the  mutual  and  reciprocal 
defence  of  fuch  as  ftand  in  the  relations  of  huiband  and  wife, 
parent  and  child,  mafter  and  fervant.  In  thefe  cafes,  if  the 
party  himfelf,  or  any  af  thefe  his  relations,  be  forcibly  at- 
tacked in  his  perfon  or  propercy,  it  is  lawful  for  him  to  repel 
force  by  force  ( i ) ;  and  the  breach  of  the  peace,  which  hap- 
pens, is  chargeable  upon  him  only  who  began  the  affray  •*. 
For  the  law,  in  this  cafe,  refpefks  the  pailions  of  the  human 
mind ;  and  (when  external  violence  is  ofiFered  to  a  man  him- 
felf, or  thofe  to  whom  he  bears  a  n6ar  connection)  makes  it 
lawful  in  him  to  do  himfelf  that  immediate  juftice,  to  which 
be  is  prompted  by  nature,  and  which  no  prudential  motives  [  4  ] 
are  ftrong  enough  to  reftrain.  It  confider s,  that  the  future 
procefs  of  law  is  by  no  means  an  adequate  remedy  for  injuries 

^  %  Roll.  Abr.  546.     1  Hawk.  P.C.  131. 


I 

♦— 


( I )  It  is  faid,  that  the  defence  of  his  fervant  is  not  a  fufficient 
jufttfication  in  an  a6tion  brought  againft  the  mafter,  for  he  may 
maintain  an  adi«n  for  the  lofe  of  the  fervice  of  his  fervant. 
^021.407. 
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accompanied  with  force ;  fince  it  is  impoflible  to  fay,  to  what 
wanton  lengths  of  rapine  or  cruelty  outrages  of  this  foit  might 
be  carried,  unlefs  it  were  permitted  a  man  immediately  ta 
oppole  one  violence  with  another.  Self-defence  therefore^ 
as  it  is  juftly  called  the  primary  law  of  nature,  fo  it  is  not| 
neither  can  it  be  in  fa£l,  taken  away  by  the  law  of  fociety. 
In  the  £ngli(h  law  particularly  it  is.  held  an  excufe  for 
breaches  of  the  peace,  nay  even  for  homicide  itfelf :  but  care 
muft  be  taken,  that  the  refiftance  does  not  exceed  the  bounds 
of  mere  defence  and  prevention}  for  then  the  defender  would 
himfelf  become  an  aggreifon 

II.  Recaption  or  reprifal  is  another  fpecies  of  remedy  by 
the  mere  a£t  of  the  party  injured.    This  happens,  when  any 
one  hath  deprived  another  of  his  property  in  gpods  or  chattels 
perfonal,  or  wrongfully  detains  one's  wife,  child,  or  fer* 
vant :  in  which  cafe  the  owner  of  the  goods,  and  the  huf- 
band,  parent,  or  mafter,  may  lawfully  claim  and  retake  them^ 
wherever  he  happens  to  find  them ;  fo  it  be  not  in  a  riotous 
manner,  or  attended  with  a  breach  of  the  peace  ^.     The  rea- 
fon  for  this  is  obvious  ;  fince  it  may  frequently  happen  that 
the  owner  may  have  this  only  opportunity  of  doing  himfelf 
juftice  :  his  goods  may  be  afterwards  conveyed  away  or  de. 
ftroyed  ;   and  his  wife,  children,  or  fervants,  concealed  or 
carried  out  of  his  reach  \  if  he  had  no  fpeedier  remedy  than 
the  ordinary  procefs  of  law.     If  therefore  he  can  fo  contrive 
it  as  to  gain  poiTeflion  of  his  property  again,  without  force  or 
terror,  the  law  favours  and  will  juftify  his  proceeding.    But, 
as  the  public  peace  is  a  fuperior  confideration  to  any  one 
man's  private  property  ;  and  as,  if  individuals  were  once  al- 
lowed to  ufe  private  force  as  a  remedy  for  private  injuries,  all 
focial  juftice  muft  ceafe,  the  ftrong  would  give  law  to  the 
weak,  and  every  man  would  revert  to  a  ftatc  of  nature ;  for 
thefe  reafons  it  is  provided,  that  this  natural  right  of  recap- 
t     S     ]  tion  fliall  never  be  exerted,  where  fuch  exertion  muft  occafion 
ftrife  and  bodily  contention,  or  endanger  the  peace  of  fociety. 
If,  for  inftance,  my  horfe  is  taken  away,  and  I  find  him  in 
a  common,  a  fair,  or  public  inq,  I  may  lawfully  feife  him 

*  3  Inft*  134.    Halt  Aaal.  %  46* 

to 
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.  to  mjr  own  ufe :  but  I  cannot  juftify  breaking  open  a  private 
ftable,  or  entering  on  the  grounds  of  a  third  perfon,  to  take 

^  him,  except  he  be  felonioufly  ftolen^  j  but  muft  have  recourfe 
to  an  aAion  at  law. 

III.  As  recaption  is  a  remedy  given  to  the  party  himfelf^ 
lFbr  an  injury  to  his  per/onal  property,  fo,  thirdly,  a  remedy  of 
the  fame  kind  for  injuries  to  real  property,  is  by  entry  on  lands 
^nd  tenements,  when  another  perfon  without  any  right  has 
taken  pofleflion  thereof.  This  depends  in  fome  meafure  on 
like  reafons  with  the  former  ^  and,  like  that  too,  muft  be 
peaceable  and  without  force.  There  is  fome  nicety  required 
to  define  and  diftlnguifli  the  cafes,  in  which  fuch  entry  is 
lav/ful  or  othcrwife:  it  will  therefore  be  more  fully  confidered 
in  a  fubfequent  chapter  ;  being  only  mentioned  in  this  place 
for  the  fake  of  regularity  and  order. 

IV.  A  FOURTH  fpecics  of  remedy  by  the  mere  aft  of  the 
party  injured,  is  the  abatement^  or  removal,  of  nufances. 
What  nufances  are,  and  their  feveral  fpecics,  we  (hall  find 
a  more  proper  place  to  inquire  under  fome  of  the  fubfequent 
divifions.  At  prefent  I  (hall  only  obferve,  that  whatfoevcr 
unlawfully  annoys  or  doth  damage  to  another  is  a  nufance ; 
and  fuch  nufance  may  be  abated,  that  is,  taken  away  or  re- 
movedj  by  the  party  aggrieved  thereby,  fo  as  he  comjnits  no 
riot  in  the  doing  of  it  s.  If  a  houfe  or  wall  is  ere£led  fo  near 
to  mine  that  it  ftops  my  antient  lights,  which  is  a  private 
nufance,  I  may  enter  my  neighbour's  land,  and  peaceably 
pull  it  down  \  Or  if  a  new  gate  jbe  eredlcd  acrofs  the  pub- 
lic highway,  which  is  a  common  nufance,  any  of  the  king's 
fubje£ls  pafling  that  way  may  cut  it  down,  and  deftroy  it  ^ 

And  the  reafon  why  the  law  allows  this  private  and  fummary  [61 
method  of  doing  one's  felf  juftice,  is  becaufe  injuries  of  this 
kind,  which  obftrudt  or  annoy  fuch  things  as  are  of  daily  con- 
venience and  ufe,  require  an  immediate  remedy ;  and  cannot 
wait  for  the  flow  progrefa  of  the  ordinary  forms  of  jullice. 

'  2,  Roll.  Rep.  55,  56. 2o8.  %  Roll.  <>  Salk.459.      . 

Abr.  565,  566.  i  Cro.  Car.  1X4. 

s  5  Rep.  lox.    9  Rep.  55. 
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y.  A  FIFTH  cafe,  In  which  the  law  allows  a  man  to  be  his 
own  avenger,  or  to  minifter  redrefs  to  himfelf,  is  that  of  dtf- 
treining  cattle  or  goods  for  nonpayment  of  rent,  or  other 
duties ;  or,  diftreining  another's  cattle  damage'^ feaf ant ^  that 
is,  doing  damage,  or'trefpafling,  upon  his  land.  The  for- 
mer intended  for  the  benefit  of  landlords,  to  prevent  tenants 
from  fecrcting  or  withdrawing  their  eSeds  to  his  prejudice ; 
the  latter  arifing  from  the  neceffity  of  the  thing  itfelf,  as.it 
might  otherwife  be  impoQible  at  a  future  time  to  afcertain, 
whofe  cattle  they  were  that  committed  the  trefpafs  or  damage* 

As  the  law  of  diftrefles  is  a  point  of  great  ufe  and  confe- 
quence,  I  fliall  confider  it  with  fame  minutenefs:  by  in- 
quiring, fird,  for  what  injuries  a  diftrefs  may  be  taken ; 
fecondly,  what  things  may  be  diftreined  -,  and,  thirdly,  the 
manner  of  taking,  difpofing  of,  and  avoiding  diftrefTes. 

I.  And,  firft,  it  isneceflary  to  premife,  that  a  diftrefs  ^, 
diJlriBio^  is  the  taking  of  a  perfonal  chattel  out  of  the  pof- 
feffion  of  the  wrongdoer  into  the  cuftody  of  the  party  injured, 
to  procure  a  fatisfadlion  for  the  wrong  committed,  i.  The 
moft  ufual  injury,  for  which  a  diftrefs  may  be  taken,  is  that 
of  nonpayment  of  rent.  It  was  obferved  in  a  former  volume  ^, 
that  diftrefles  were  incident  by  the  common  law  to  every  renU 
fervlce^  and  by  particular  refervation  to  rent-charges  alfo ; 
but  not  to  rent'fecky  till  the  ftatute  4  Geo.  II.  c.  28.  ex- 
tended the  fame  remedy  to  all  rents  alike,  and  thereby  in 
efFeft  aboli(hed  all  material  diftinction  between  them  {2).  So 
that  now  we  may  lay  it  down  as  an  univerfal  principle, 
[  7  3  that  a  diftrefs  may  be  taken  for  any  kind  of  rent  in  arrear; 
the  detaining  whereof  beyond  the  day  of  payment  is  an  in- 
jury to  him  that  is  entitled  to  receive  it.  2.  For  neglefting 
to  do  fuit  to  the  lord's  court  ^,  or  other  certain  perfonal 
fervice"*,  the  lord  may  diftrein,  of  common  right.     3.  For 

J  The  thing  itfelf  taken  by  this  pro-         ^  Book  II.  ch.  3. 
cefs,  as  well  as  the  procefs  itfelf,  is  in  our         *  "Rxo.Abr.  tlt.difirejs,!^, 
law*books  very  frtqueatly  called  a  diftrefs*         ^  Co.  Lite*  46. 


(2)  See  2  vol.  page  4.2. 
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amercements  in  a  court-leet  a  diftrefs  may  be  had  of  common 
right;  but  not  for  amercements  in  a  court-baron,  without  a 
fpecial  prefcription  to  warrant  it ".  4.  Another  injury,  for 
which  diftrefies  may  be  taken,  is  where  a  tnan  finds  beads  of 
a  ftranger  wandering  in  his  grounds,  damage  feafant ;  that  is> 
doing  him  hurt  or  damage,  by  treading  down  his  grafs,  or 
the  like ;  in  which  cafe  the  owner  of  the  foil  may  diftrein 
them,  till  fatisfadlion  be  ma()e  him  for  the  injury  he  has 
thereby  fubftained.  5 .  Laftly,  for  feveral  duties  and  penalties 
infli£led  by  fpecial  adls  of  parliament,  (as  for  afTeffments 
made  by  commiffioners  of  fewers  *,  Or  for  the  relief  of  the 
poor  *,)  remedy  by  diftrefs  and  fale  is  given;  for  the  particu- 
lars of  which  we  muft  have  recourfe  to  the  ftatutes  them- 
felves :  remarking  only  that  fuch  diftreffes  *i  are  partly  ana- 
logous to  the  antient  diftrefs  at  common  law,  as  being  reple- 
viable  and  the  like ;  but  more  refembling  the  common  law 
procefs  of  execution,  by  feifing  and  felling  the  goods  of  the 
debtor  under  a  writ  oi  fieri  facias ^  of  which  hereafter. 

2.  Secokdly;  as  to  the  things  which  may  be  diftreined, 
or  taken  in  diftrefs,  we  may  lay  it  down  as  a  general  rule, 
that  all  chattels  perfonal  are  liable  to  be  diftreined,  unlefs 
particularly  protefled  or  exempted .  Inftead  therefore  of  men- 
tioning what  things  are  diftreinable,  it  will  be  eafier  to  re- 
count thofc  which  are  not  fo,  with  the  reafon  of  their  parti- 
cular exemptions  \      And,    i.  As  every  thing  whieh  is 
diftreined  is  prefumed  to  be  the  property  of  the  wrongdoer^ 
it  will  follow  that  fuch  things  wherein  no  man  can  have  an 
abfolute  and  valuable  property  (as  dogs,  cats,  rabbits,  and 
all  2mmzh  ferae  naturae)  cannot  be  diftreined.     Yet  if  deer  [     8     J 
(which  2Xt  ferae  naturae)  are  kept  in  a  private  inclofure  for 
the  purpofe  of  fale  or  profit,  this  fo  far  changes  their  nature, 
by  reducing  them  to  a  kind  of  ftock  or  merchandize,  that  they 
may  be  diftreined  for  rent '.     2.  Whatever  is  in  the  perfpnal 
ttfe  or  occupation  of  any  man,  is  for  the  tiine  ptivileged  and 

^  Brown).  36,  *  4  Burr.  589/ 

*  Sut  7  Ann.  CIO.  '  Co.  Lltt.  47. 

»  Stot  43  Eliz.  c.  2.  ■  Davis  V.  ?Q^%\X,B,Hil.  iiCeo.iU 
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protected  from  any  diftrefs ;  as  an  ax  with  which  a  man  is 
cutting  woody  or  a  horfe  while  a  man  is  riding  him.  But 
horfes,  drawing  a  cart,  may  (cart  and  all)  be  diftreined  for 
rent-ariere ;  and  alfo  if  a  hcrfe,  though  a  man  be  riding  him^ 
be  taken  damage-feafanty  or  trefpafling  in  another's  ground^^ 
the  horfe  (notwithftanding  his  rider)  may  be  diftreined  and 
led  away  to  the  pound '  (3)-  3.  Valuable  things  in  the  way 
of  trade  ihall  not  be  liable  to  diftrefs.  As  a  horfe  ftanding  in 
a  fmith's  ftiop  to  be  iboed,  or  in  a  common  inn ;  or  cloth  at 
a  taylor's  houfe ;  or  corn  fent  to  a  mill  or  a  market.  For  all 
thefe  are  prote£led  and  privileged  for  the  benefit  of  trade  ; 
and  are  fuppofed  in  common  prefumption  not  to  belong  to 
the  owner  of  the  houfe,  but  to  his  cuftomers.  But,  gene* 
rally  fpeaking,  whatever  goods  and  chattels  the  landlord  finds 
upon  the  premifes,  whether  they  in  fadt  belong  to  the  tenant 
or  a  ftranger,  are  diftreinable  by  him  for  rent :  for  otherwife 
a  door  would  be  open  to  infinite  frauds  upon  the  landlord  ; 
and  the  ftranger  has  his  remedy  over  by  a<fiion  on  the  cafe 
againft  the  tenant,  if  by  the  tenant's  default  the  chattels  are 
diftreined,  fo  that  he  cannot  render  them  when  called  upon. 
With  regard  to  a  ft  ranger's  beafts  whith  are  found  on  the 
tenant's  land,  the  following  diftin£lions  are  however  taken. 
If  they  are  put  in  by  confent  of  the  owner  of  the  beaftsi  they 
are  diftreinable  immediately  afterwards  for  rent-arrere  by  the 
landlord "  (4).  So  alfo  if  the  ftranger's  cattle  break  the  fences^ 

'  I  Sid.  44c.  V  Cro.  Eli?.  549. 


■■  ■■  I 


(3)  The  contrary  has  lately  been  determined  by  the  court  of 
King's  Bench,  'ut%»  that  a  horfe  cannot  be  diftrained  damage- 
feafant  whilft  any  perfon  is  riding  him,  for  it  would  perpetually 
lead  to  a  breach  of  the  peace.     6  T.  R.  138. 

(4)  As  if  horfes  or  cattle  are  fent  to  agift,  they  may  be  imme- 
diately diftrained  by  the  landlord  for  rent  in  arrear,  and  the  owner 
miift  fcek  his  remedy  by  adlion  againft  the  farmer :  the  principle 
of  this  law  eictends  to  public  livery  ftables,  to  which,  if  horfes  and 
carriages  are  fent  to  ftand,  it  is  determined  that  they  are  diftrain- 
able  by  the  landlord,  qs  if  ibey  were  upon  any  other  farm. 
3  Burr*  1498. 
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and  commit  a  trefpafs  by  coming  on  the  land^  they  are  di& 
treinablc  Immediately  by  the  leflbr  for  his  tenant's  rent^  as  a 
panifhment  to  the  owner  of  the  beads  for  the  wrong  com* 
mitted  through  his  negligence  \  But  if  the  lands  were  not 
fufficiently  fenced  fo  as  to  keep  out  cattle,  the  landlord  can*  [  9  3 
not  diftrein  them,  till  they  have  been  levant  and  coucbant 
(levafites  et  cubanies)  on  the  land  ;  that  is,  have  been  long 
enough  ther<?  to  have  laid  down  and  rofe  up  to  feed ;  which 
in  general  is  held  to  be  one  night  at  lead  :  and  then  the  law 
prefumesy  that  the  owner  may  have  notice  whether  his  cattle 
have  ftrayed,  and  itSs  his  own  negligence  not  to  have  taken 
them  away.  Yet,  if  the  leiTor  or  his  tenant  were  bound  to 
repair  the  fences  and  did  not,  and  thereby  the  cattle  eicaped 
into  their  grounds  without  the  negligence  or  default  of  the 
owner ;  in  this  cafe,  though  the  cattle  ntay  have  been  levant 
and  coucbant^  yet  they  are  not  diftreinable  for  rent,  till  a£lual 
notice  is  given  to  the  owner  that  they  are  there,  and  he 
negleds  to  remove  them  ^ :  for  the  law  will  not  fufier  the 
landlord  to  take  advantage  of  his  own  or  his  tenant's  wrong* 
4*  There  are  alfo  other  things  privileged  by  the  antient  com- 
mon law  ;  as  a  man's  tools  and  utenfils  of  his  trade :  the  as 
of  a  carpenter,,  the  books  of  a  fcholar,  and  the  like;  which 
are  faid  to  be  privileged  for  the  fake  of  the  public,  becaufe 
the  taking  them  away  would  difable  the  owner  from  ferving 
the  commonwealth  in  his  ftation  ( 5 ).  So,  beads  of  the  plough, 
averia  carucae^  and  flieep,  are  privileged  from  didrefles  at 

■  Co.  Litt.  47.  ^  LutMf.  1 580. 


(5}  But  uteniUs  and  implements  of  trade  maybe  diftrained 
where  they  are  not  in  a^lual  ufe,  and  where  there  is  not  fufficient 
property  beildes  upon  the  premifes  to  fatisfy  the  demand  of  the 
landlord.  4  T.  R.  565.  The  reafon  for  the  protedion  of  the 
implements  of  trade  feems  to  be  ftrongly  exprellbd  in  the  Jewiih 
law;  **  No  man  fhall  take  the  nether  or  the  upper  mill-ftone  to 
"  pledge ;  for  he  taketh  a  man's  life  to  pledge."  Deut.  c.  24.  v.  6. 
And  perhaps  in  allufion  to  this  the  Jew  in  Shakefpeare  is  made  to 
declare,  **  You  take  my  life,  when  you  do  take  the  means  whereby 
«  I  live.'' 

common 
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comoif  n  law  ^ ;  while  dead  goods,  or  other  fort  of  beafts, 
which  Braflon  calls  catalla  otiofa^  may  be  diftreined.     But, 
as  beads  of  the  plough  may  be  taken  in  execution  for  debt» 
fo  they  may  be  for  diftreiTes  by  (latute,  which  partake  of  the 
nature  of  executions  ^.     And  perhaps  the  true  reafon,  why 
thefc  and  the  tools  of  a  man's  trade  were  privileged  at  the 
common  law,  was  becaufe  the  diftrefs  was  then  merely  in«- 
tended  to  compel  the  payment  of  the  rent,  and  not  as  a  fa- 
tisfaftion  for  its  non-payment ;  and  therefore,  to  deprive  the 
party  of  the  inftruments  and  means  of  paying  it,   would 
counteradJ:  the  very  end  of  the  diftrefs  *.     5.  Nothing  Ihall 
be  diftreined  for  rent,  which  may  not  be  rendered  again  in 
as  good  plight  as  when  it  was  diftreined  :  for  which  reafon 
[    10    ]  milk,  fruit,  and  the  like,  cannot  be  diftreined  ;  a  difttefs  at 
common  law  being  only  in  the  nature  of  a  pledge  or  fecurity, 
to  be  reftored  in  the  fame  plight  when  the  debt  is  paid.     Soj 
anticntly/  (heaves  or  ftiocks  of  corn  could  not  be  diftreined, 
becaufe  fome  damage  muft  needs  accrue  in  their  removal : 
but  a  cart  loaded  with  corn  might ;  as  that  could  be  fafely 
reftored.     But  now  by  ftatute  2  W.  &  M.  c.  5.  corn  in 
(heaves  or  cocks,  or  loofe  in  the  ftraw,  or  hay  in  barns  or 
ricks,  or  otherwife,  may  be  diftreined  as  well  as  other  chat- 
tels,    6,  Laftly,  things  fixed  to  the  freehold  may.  not  be 
diftreined;    as  caldrons,   windows,  doors,    and  chimney- 
pieces:  for  they  favour  of  the  realty.    For  this  reafon  alfo 
corn  growing  could  not    be   diftreined;    till    the    ftatute 
II  Geo.  II.  c.  19.  empowered  landlords  to  diftrein  corn^ 
grafs,  or  other  produ£ls  of  the  earth,  and  to  cut  and  gather 
them  when  ripe. 

Let  us  next  confider,  thirdly,  how  diftreiTes  may  be 
taken,  difpofcd  of,  or  avoided.  And,  firft,  I  muft  premife, 
that  the  law  of  diftrefles  is  greatly  altered  within  a  few  years 
laft  part.  Formerly  they  were  looked  upon  in  no  other  light 
than  as  a  mere  pledge  or  fecurity,  for  [ftyment  of  rent  or 
other  duties,  or  fatisfa£tion  for  damage  done.     And  fo  the 

"^  Stat  51  Hen.  111.  ft.  4.  d'pU-  ^  4  Burr.  589. 

tmejcaccaru,  *  Ibid,  ^S8« 

law 
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law  ftUl  continues  with  regard  to  diftrefTes  of  beafts  taken. 
damage-feafantf  and  for  other  caufes,  not  altered  hj  a£l  of 
parliament  \  over  which  the  diftreinor  has  no  other  power 
than  to  retain  them  till  fatisfadion  is  made.  But  diilrefles 
for  rent-arrere  being  found  by  the  legiflature  to  be  the  fhorteft 
and  moft  effe£iual  method  of  compelling  the  payment  of  fuch 
rent^  many  beneficial  laws  for  this  purpofe  have  been  made 
in  the  prefent  century ;  which  have  much  altered  the  com- 
mon lawy  as  laid  down  in  our  antient  writers. 

In  pointing  out  therefore  the  methods  of  diftreining,  I 
(hall  in  general  fuppofe  the  diftrefs  to  be  made  for  rent ; 
and  remark,  where  necefTary,  the  dlfFerences  between  fuch 
diftrefs,  and  one  taken  for  other  caufes. 

In  the  firft  place  then,  all  diftreffes  muft  be  made  by  day^  [ill 
unlefs  in  the  cafe  of  damage  feaf ant ;  an  exception  being  there 
allowed,  left  the  beafts  ftiould  cfcape  before  they  are  taken*. 
And,  when  a  perfon  intends  to  make  a  diftrefs,  he  muft,  by 
himfelf,  or  his  bailiff,  enter  on  the  demifed  premifes ;   for« 
xnerly  during  the  continuance  of  the  leafe,  but  now  ^,  if  the 
tenant  holds  over,  the  landlord  may  diftrein  within  fix  months 
after  the  determination  of  the  leafe ;  provided  his  own  title  or 
intereft,  as  well  as  the  tenant's  pofleflion,  continue  at  the 
time  of  the  diftrefs.  If  theleflbr  does  not  find  fufficient  diftrefs 
on  the  premifes,  formerly  he  could  refort  no  where  elfe ;  and 
therefore  tenants,  who  were  knavifli,  made  a  praftice  to  con- 
vey away  their  goods  and  ftock  fraudulently  from  the  houfc 
or  lands  demifed,  in  order  to  cheat  their  landlords.  But  now  c 
the  landlord  may  diftrein  any  goods  of  his  tenant,  carried  off 
the  premifes  clandeftinely,  wherever  he  finds  them  within 
thirty  days  after,  unlefs  they  have  been  bona  Jide  fold  for  a 
valuable  confideration  :  and  all  perfons  privy  to,  or  aflifting 
in,  fuch  fraudulent  conveyance,  forfeit  double  the  value  to 
the  landlord  (6)-  The  landloi^i  niay  alfo  diftrein  the  beafts  of 

*  Co.  Litt.  i4«.  c  Stat  8  Ajin.c.i4.  liGeo.  II.CX9. 

^  Stat.  8  Ann.  c.  14. 

, • 

(6)  And  by  the  fame  ftatute,  the  1 1  Geo.  II.  c.19.  if  any  tenant 
(hall  fraudulently  remove  his  goods  and  chattels  in  order  to  deprive 

the  ' 
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Lis  tenant,  feeding  upon  any  commons  or  wades,  appendant 
or  appurtenant  to  the  demifcd  premifes.  The  landlord  might 
ix>t  formerly  break  open  a  houfe,  to  make  a  diftrefs,  for  that 
isabrcach  of  the  peace.  But  when  he  was  in  the  houfe  it  was 
held  that  he  might  break  open  an  inner  door  ^ :  and  now  ^  be 
may,  by  the  afliftance  of  the  peace-officer  of  the  parifh,  break 
open  in  the  day-time  any  place,  whither  the  goods  hare  been 
fraudulently  removed  and  locked  up  to  prevent  a  diftrefs;  oath 
being  firft  made,  in  cafe  it  be  a  dwelHng-houfe,  of  a  reafon- 
able  ground  to  fufpe£):  that  fuch  goods  are  concealed  therein. 

Where  a  man  is  entitled  to  diftrein  for  ah  entire  duty,  he 
ought  to  diftrein  for  the  whole  at  once ;  and  not  for  part  at 
one  time,  and  part  at  another  ^  But  if  he  diftreins  for  the 
whole,  and  there  is  not  fufiicient  on  the  premifes,  or  be  bap- 
£  123  pens  to  miftake  in  the  value  of  the  thing  diftreined,  and  fo 
takes  an  infufficient  diftrefs,  he  may  take  a  fecond  diftrefs  to 
complete  his  remedy  K 

Distresses  muft  be  proportioned  to  the  thing  diftreined 
for.  By  the  ftatute  of  Marlbridge,  5  zHen.IIL  c.  4.  if  any  man 
takes  a  great  or  unreafonable  diftrefs,  for  rent-arrere,he  (hall 
be  heavily  aiiierced  for  the  fame.  As  if  ^  the  landlord  diftreins 
two  oxen  for  twelvepence  rent ;  the  taking  of  both  is  an  unrea- 
fonable diftrefs;  but,if  there  were  no  other  diftrefs  nearer  the 
▼alue  to  be  found,  he  might  reafonably  have  diftreined  one  of 
them ;  but  for  homage,  fealty,  or  fuit  and  fervice,  as  alfo 
for  parliamentary  wages,  it  is  faid  that  no  diftrefs  can  be  ex- 

*  Co.  Litt.  i6i.    Comberb.  17.  «  Cro.  Eli«  13.  Stat.  17  Canll.c.7« 

*  Stat.  1 1  Geo.  II.  c.  19.  4  Burr.  590. 

'  2  Latw.  1532.  ^2  Inft.  107. 


the  landlord  of  the  benefit  of  diflraining  them,  or  if  any  perfon 
affifts  the  tenant  in  fuch  a  fraudulent  conveyance,  they  fhall  rc- 
fpe£lively  forfeit  double  the  value  to  the  landlord  to  be  recovered 
by  an  a6lion.  But  if  the  value  of  the  goods  fo  removed  is  lefs  than 
50/.  then  the  double  value  may  be  recovered  before  two  neigh- 
bouring juftjces  of  the  peace.     Sec  Burn.  tit.  Dtfi^t/s. 

cellive. 
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cefEve  '•  For  as  thefe  diltrefles  cannot  be  foId«  the  owners 
upon  making  fatisfaiEtion,  may  have  his  chattels  again.  The 
remedy  for  extefllv^e  didreflcs  is  by  a  fpecial  a£tion  on  the  (t4- 
tute  of  Marlbridge }  for  an  a£tion  of  trefpafs  is  not  maintain* 
able  upon  this  account,  it  being  no  injury  at  the  common 
lawj. 

Whbn  the  diftrefs  is  thus  taken,  the  next  conGderatxon  !• 
the  difpofal  of  it.  For  which  purpofe  the  things  diftreined 
mud  in  the  firft  place  be  carried  to'fome  pound,  and  there 
impo.unded  by  the  taker.  But,  in  their  way  thither,  thej 
may  be  re/cued  by  the  owner,  in  cafe  the  diftrefs  was  taken 
without  caufe,  or  contrary  to  law  :  as  if  no  rent  be  due ;  if 
they  were  taken  upon  the  highway,  or  the  like;  in  thefe  cafes 
the  tenant  may  lawfully  make  refcue  ^.  But  if  they  be  once 
impounded,  even  though  taken  without  any  caufe,  the  owner  > 

may  not  break  the  pound  and  take  them  out  \  for  they  are 
then  in  the  cuilody  of  the  law  ^ 

A  POUND  (parens^  which  fignifies  any  inclofure)  is  either 
pound-^wr^,  that  is,  open«  overhead ;  or  pound-r^v/r/,  that 
13,  clofe.  By  the  ftatute  i  &  2  P.  &  M.  c.  1  %.  no  diftrefs 
of  cattle  can  be  driven  out  of  the  hundred  where  it  is  taken, 
unlefs  to  a  pound-overt  within  the  fame  (hire :  and  within  C  13  3 
three  miles  of  the  place  where  it  was  taken.  This  is  for  the 
benefit  of  the  tenants,  that  they  may  know  where  to  find 
and  replevy  the  diftrefs.  And  by  ftatute  ix  Geo.  11.  c.  19. 
which  was  made  for  the  benefit  of  landlords,  any  perfon  dif« 
treining  for  rent  may  turn  any  part  of  the  premifes,  upon 
which  a  diftrefs  is  taken,  into  a  pound,  pro  hoc  vice,  for  fe« 
curing  of  fuch  diftrefs.  If  a  live  diftrefs,  of  animals,  be 
impounded  in  a  common  pound-overt,  the  owner  muft  take 
notice  of  it  at  his  peril ;  but  if  in  any  fpecial  pound-overt,  fo 
conftituted  for  this  particular  purpofe,  the  diftrcinor  muft 

^  Bn.Ahr.i.fiJlfi  %^t*pr$r,9ggttvn)%,  ^  Co.  Lite*  iSo,  i6x, 

)  I  Vcntr.    J  04.       FUiglbb.    S5.  *  UU.47. 

^  give 
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give  notice  to  the  owner :  and  in  both  thefe  cafes,  tlic  owng?, 
and  not  the  diftreinor,  Is  bound  to  provide  the  beads  wlrh 
food  and  neceflaries.  But  if  they  are  put  in  a  pound-covert,, 
as  in  a  (lable  or  the  like,  the  landlord  or  diftreinor  muft  feed 
a;id  fuftain  them".  A  diftrefs  of  houfehold  goods,  or  othe^ 
dead  chattels,  which  are  liable  to  be  flolen  or  damaged  by 
weather,  ought  to  be  impounded  in  a  pound-covert,  elfc  the 
diftreinor  muft  aftfwer  for  the  confequences. 

When  impounded,  the  goods  were  formerly,  as  was  be- 
fore obferved,  only  in  the  nature  of  a  pledge  or  fecurity  to 
compel  the  performance  of  fatisfadiion ;  and  upon  this  ac- 
count it  hath  been  held  ",  that  the  diftreinor  is  not  at  liberty 
to  work  or  ufe  a  diftreined  beaft.  And  thus  the  law  ftill 
continues  with  regard  to  beafts  taken  damage-feafant,  and 
diftreffes  for  fuit  or  fervices ;  which  muft  remain  im- 
pounded, till  the  ov/ner  makes  fatisfa£lion ;  or  contefts  the 
right  of  diftreining,  by  replevying  the  chattels.  To  replevy 
{replegtare^  that  is  to  take  back  the  pledge)  isj  when  a  per- 
fon  diftreined  upon  applies  to  the  fherifF  or  his  officers^  and 
has  the  diftrefs  returned  into  his  own  pofleffion ;  upon  giving 
good  fecurity  to  try  the  right  of  taking  it  in  a  fuit  at  law, 
and,,  if  that  be  determined  againft  him,  to  return  the  cattle 
or  goods  once  more  into  the  hands  of  the  deftreinor.  This 
is  called  a  replevin,  of  which  more  will  be  faid  hereafter. 
At  prefent  I  (hall  only  obferve,  that,  as  a  diftrefs  is  at  common 
[  14  ]  law  only  in  nature  of  a  fecurity  for  the  rent  or  damages  done, 
a  replevin  anfwers  the  fame  end  to  the  diftreinor  as  the 
diftrefs  itfelf;  fince  the  party  replevying  gives  fecurity  to 
return  the  diftrefs,  if  the  right  be  determined  againft  him. 

This  kind  of  diftrefs,  though  It  puts  the  owner  to  incon- 
venience, and  is  therefore  a  punifliment  to  himy  yet,  if  he 
continues  obftinate  and  will  make  no  fatisfaftlon  or  payment, 
it  is  no  remedy  at  all  to  the  diftreinor.  But  for  a  debt  due 
to  the  crown,  unlefs  paid  within  forty  days,  the  diftrefs  was 

»  Co.  Litt.  47.  ■  Cro.  Jac.  148, 

always 
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always  faleable  at  the  common  law  ^.    And  for  an  amerce^ti. 

ment  impofed  at  a  court-leet,  the  lord  may  alfo  fell  the  dif- 

trefs':  partly  becaufe,   being  the  king's  court  of  record^ 

it's  procefs  partakes  of  the  royal  prerogative^  i  but  princi* 

pally  becaufe  it  is  in  the  nature  of  an  execution  to  levy  a 

legal  debt.     And,  fo  in  the  feveral  ftatute-diftrefFeSy  before 

mentioned,  which  are  alfo  in  the  nature  of  executions,  the 

power  of  fale  is  Hkewife  ufually  given,  to  efFe£i;uate  and 

complete  the  remedy.     And,  in  like  manner,  by  feveral  a£ls 

of  parliament',  in  all  cafes  of  diftrefs  for  rent,  if  the  tenant 

or  owner  do  not,  within  five  days  after  the  diftrefs  is  taken, 

and  notice  of  the  caufe  thereof  given  him,  replevy  the  fame 

with  fufficietit  fecurity ;  the  diftreinor,  with  the  flierifF  or 

conftable,  (hall  caufe  the  f^me  to  be  appraifed  by  two  fworn 

appraifers,  and  fell  the  fame  towards  fatisfaftion  of  the  rent 

and  charges ;  rendering  the  overplus,  if  any,  to  the  owner 

himfelf  (7).    And,  by  {his  means,  a  full  and  entire  fatiifaflion 

may  now  be  had  for  rent  in  arrere,  by  the  mere  a£l  of  the 

party  himfelf,  viz,  by  diftrefs,  the  remedy  given  at  common 

law ;  and  fale  confequent  thereon,  which  is  added  By  a£i  of 

parliament. 

Before  I  quit  this  article,  I  muft  obferve,  that  the  many 
particulars  which  attend  the  taking  of  a  diftrefs,  ufed  for- 
merly to  make  it  a  hazardous  kind  of  proceeding :  for,  if  any 
one  irregularity  was  committed,  it  vitiated  the  whole,  and  [  IC  1 
made  the  diftreinor s  trefpaflbrs  ab  initio  •.  But  now  by  the 
ftatute  II  Geo.  II.  c.  19.  it  is  provided,  that,  for  any  un- 
lawful a£t  done,  the  ^whole  (hall  not  be  unlawful,  or  the 
parties  trefpafTors  ab  initio  :  but  that  the  party  grieved  (hall 

•  Bro.  Ahr.  t,  diftrefs.  71.  '  2  W.  &  M.  c.  5.      8  Ann.  c.  14. 

^  8  Rep.  41.  4  Geo.  II.  C.2S.  11  Geo.  II.  c.  19. 

«  Bro.  I^iV/.     12  Mod.  330.  •  i  Vcntr.  37. 


^(^7)  Of  the  days  of  taking  and  fale,  one  is  inclufive,  the  other 
^clufive ;  as  if  the  goods  are  diilraincd  on  the  firft,  they  may  be 
fold  on  the  fixth.     jl  H.  BL  14. 

•     only 
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only  have  an  a£l:ion  for  the  real  damage  fuftained ;  and  not 
even  that,  if  tender  of  amends  is  made  before  any  a£tion  if 
brought  (8). 

VL  The  feifing  of  heriots,  when  due  on  the  death  of  a 
tenant,  is  alfo  another  fpecies  of  felf-remedy  i  not  much  un- 
like that  of  taking  cattle  or  goods  in  diftrefs.  As  for  that 
divifion  of  heriots,  which  is  called  heriot-fervice,  and  is  only 
a  fpecies  of  rent,  the  lord  may  diftrein  for  this,  as  well  as 
feife  :  but  for  heriot-cuftom  (which  fir  Edward  Coke  fays  % 
lies  only  in  prender^  and  not  in  render)  the  lord  may  feife 
the  identical  thing  itfelf,  but  cannot  diftrein  any  other  chat- 
tel for  it ".  The  like  fpeedy  and  efie£lual  remedy,  of  feifing^ 
is  given  with  regard  to  many  things  that  are  faid  to  lie  la 
franchife  }  as  waifs^  wrecks,  eftrays,  deodands,  and  the  like  ; 
all  which  the  perfon  entitled  thereto  may  feife,  without  the 
formal  procefs  of  a  fuit  or  a£tion.  Not  that  they  are  debarred 
of  this  remedy  by  a£tion  \  but  have  alfo  the  other  and  more 
fpeedy  one,  for  the  better  aflerting  their  property ;  the  thing 
to  be  claimed  being  frequently  of  fuch  a  nature,  as  might 
be  out  of  the  reach  of  the  law  before  any  aftion  could  be 
brought. 

These  are  the  feveral  fpecies  of  remedies,  which  may  be 
had  by  the  mere  zQ.  of  the  party  injured.  I  (hall,  next,  briefly 
mention  fuch  as  arife  from  the  joint  zCk  of  all  the  parties  to** 
gether.     And  thefe  are  only  two,  accord^  and  arbitration. 

^  Cop.  §25.  ^  Cro.  Eliz.  590.    Cio.Car.  a6o. 


(  8  )  The  ftatute  direfts  that  the  aaion  fhall  be  an  aaionof  trefpaft 
or  upon  the  cafe,  and  therefore  an  a^ion  of  trover  cannot  be  brought 
to  recover  goods  taken  under  an  irregular  diilrefs.  i  H.  BL  15. 
To  an  aAion  under  this  ftatute,  the  defendant  may  plead  the 
general  ifTue.  But  if  a  party  pay  money  to  redeem  his  goods  from 
a  wrongful  diftrefs  for  rent,  he  may  afterwards  maintain  trover 
againft  the  perfon  who  diftrained  them.    6  7'.  R.  298. 

X.  Accord 
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I.  Accord  Is  a  fatisfa£ii6n  agreed  upon  between  the  party 
injuring  and  the  party  injured  i  which,  when  performed,  is  a 
bar  of  all  adiions^  upon  this  account.     As  if  a  man  contrafl 

to  build  a  boufe  or  deliver  a  horfe,  and  fail  in  it ;  this  is  an  [[  16  3 
injury  for  which  the  fuffierer  may  have  his  remedy  by  a£lion; 
but  if  the  party  injured  accepts  a  fum  of  money,  or  other 
thing,  as  a  fatisfa£lion,  this  is  a  redrefs  of  that  injury,  and 
entirely  takes  away  the  a£lion  ^.  By  feveral  late  ftatutesy 
(particularly  1 1  Geo.  II.  c.  19.  in  cafe  of  irregidarity  in  the 
method  of  diftreining }  and  24.  Geo.  II.  c«  24.  in  cafe  of 
miitakes  committed  by  juftices  of  the  peace,)  even  tender  of 
fufficient  amends  to  the  party  injured  is  a  bar  of  all  aflions, 
whether  he  thinks  proper  to  accept  fuch  amends  or  no. 

II.  ARBITRATION}  is  where  the  parties,  injuring  and  in- 
jured, fiibmit  all  matters  in  difpute,  concerning  any  petfonal 
chattels  or  perfonal  wrong,  to  the  judgment  of  two  or  more 
urbiiralors  $  who  are  to  decide  the  controverfy :  and  if  they 
do  not  agree,  it  is  ufual  to  add,  that  another  perfon  be  called 
in  as  umpire,  [imperator  or  impar^,)  to  whofe  fole  judgment 
it  is  then  referred  :  or  frequently  there  is  only  one  arbitrator 
originally  appointed.  This  decifion,  in  any  of  thefe  cafeSf 
is  called  an  awards  And  thereby  the  queftion  is  as  fully  de« 
termined,  and  the  right  transferred  or  fettled,  as  it  could 
have  been  by  the  agreement  of  the  parties  or  the  judgment 
of  a  court  of  juftice  y.  But  the  right  of  real  property  cannot 
thus  pafs  by  a  mere  award  ^  ;  which  fubtilty  in  point  of  form 
(for  it  is  now  reduced  to  nothing  elfe)  had  it's  rife  from 
feodal  principles ;  for,  if  this  had  been  permitted,  the  land 
might  have  been  aliened  collufively  without  the  confent  of 
the  fuperior.  Tet  doubtlefs  an  arbitrator  may  now  award  a 
conveyance  or  a  releafe  of  land;  and  it  will  be  a  breach  of 
the  arbitration-bond  to  refufe  compliance.  For,  though  ori- 
ginally the  fubmifllion  to  arbitration  ufed  to  be  by  word,  or 
by  deed,  yet  both  of  thefe  being  revocable  in  their  nature,  it 

^  9  Rep.  79.  y  Brownf.  55.     i  Freem.  410. 

»  Whart.  jingl  Jacr,i,yyt.     Ni-  *  lR0ll.Abr.24a.  2LordRiiyin.iX5. 

cholft  Sc^t  h'lft.  libr.  cb.  i.fro^gfintm. 

Vol.  IIL  C  it 
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is  now  beconie  the  pra£tice  to  enter  into  mutual  bond$9  with 
condition  to  ftand  to  the  award  or  arbitration  of  the  arbitratord 
f  17  ]  or  umpire  therein  named  *.  And  experience  having  ihewn 
^€  great  ufe  of  thefe  peaceable  and  dome  (tic  tribunals^  efpe-- 
cially  in  fettling  matters  of  account,  9nd  other  mercantile 
tranfa£^ions,  which  are  difficult  and  almoft  impoffible  to  be 
jidjufted  on  a  trial  at  law ;  the  legiflature  has  now  eftabliflied 
^e  ufe  of  them,  as  well  in  controverfies  where  caufes  are  de^ 
f^ending)  a9  in  thofe  where  no  adion  is  brought  renafting,  hf 
ftatute  9  &  10  W,  IIL  c.  15.  that  all  merchants  and  others^ 
who  defire  to  end  any  controverfy,  fuit,  or  quarrel,  (for 
which  there  is  no  other  remedy  but  by  perfonal  aQ:ion  or  fuit 
in  equity,)  may  agree,  that  their  fubmiifipn  of  the  fuit  to  ar« 
bitration  or  umpirage  (hall  be  made  a  rule  of  any  of  the  king^s 
courts  of  record,  and  may  infert  fuch  agreement  in  their 
£ubmiffion,  or  promife,  or  condition  of  the  arbitration-bond : 
which  agreement  being  proved  upon  oath  by  one  of  the  wit- 
nefles  thereto,  the  court  (hall  make  a  rule  that  fuch  fubmif- 
fioQ  and  award  (hall  be  concluGve  :  and,  after  fuch  rule  made, 
the  parties  difoheying  the  award  (hall  be  liable  to  be  puni(hed9 
as  for  a  contempt  of  the  court;  unlefs  fuch  award  (hall  be  fet 
:^ftde,  for  corruption  or  other  mifbehaviour  in  the  arbitrators 
or  umpite,  proved  on  oath  to  the  court,  within  one  term  after 
^he  awajrd  is  made  (9).  And,  in  confequence  of  this  ftatute^  it 

*  Append.  No.  III.  ^.  6. 


(9)  A  motion  to  fet  afide  an  award  under  a  fubmiffion  by  as^ 
<>bligation,  mud  be  made  before  the  laft  day  of  the  next  term  after 
the  award  is  made.  ^  Iff  10  IV,  IIL  c.  15./.  2.  2  7*.  R*  781* 
But  this  does  not  extend  to  an  award  made  in  purfuance  of  an 
order  of  rnfi  prlus.  Sir,  301.  If  a  motion  be  made  to  fet  afide  an 
award  under  the  (latute,  becaufe  it  has  been  procured  by  corruptiott 
or  undue  means,  or  for  any  matter  extrinfic  the  award,  it  rouftbe 
made  before  the  end  of  the  next  term ;  but  an  application  for  aa 
attachment  for  not  performing  an  award,  may  be  refilled  at  any 
time  for  defeds  appearing  on  the  face  of  the  award  itfelf ;  for  fuch 
an  award,  after  that  time,  might  be  pleaded  in  bar  to  any  aftioo 
brought  upon  it.  Pcdley  v.  Goddard,  T  T.  R.  jS. 
/.,  '.  Subc^iflioiifr 
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1$  now  becottie  ^  coaCderable  part  of  the  bufinefs  of  the  fu- 
perior  courts^  to  fet  afide  fuch  awards  when  partially  on  ille- 


Submiffions  to  arbitration  were  entered  into  by  a  rule  of  the 
tourt  at  the  common  law  when  a  caufe  was  depending,  and  the 
ftatute  of  king  William  was  intended  to  give  the  fame  efficacy  to 
awards  where  no  fuit  or  a^ion  was  infiituled.  2  Surr»  701.  A 
Verbal  agreement  to  abide  by  an  award  cannot  be  made  a  rule  of 
court.     7  T.Ii.  t. 

Where  a  caufe  is  referred  by  an  order  of  mfi  priuij  and  it  it 
iigreed  that  the  cofts  fhall  abide  the  event  of  the  award,  this  ftgni- 
ies  die  legal  event ;  and  if  the  arbitrator  awards  fuch  damages  for 
a  tre%afs  or  an  afiault  as  would  not,  if  given  in  a  verdid^,  cany 
xnlks  to  the  ]^intiff,  he  cannot  pecover  them  under  this  reference, 
the  »ward  in  fuch  inftances  being  not  equivalent  to  the  certificate* 
of  ajudge.  5  7.R.  138*  But  arbitrators  may  award  cofts  at 
their  difcretion,  unlefs  there  is  an  exprefs  provifion  in  the  rule,  that 
the  cofts  (hall  abide  the  event  of  the  award,  a  T.  R,  644.  If  it 
is  awarded  that  one  of  the  parties  fhall  pay  the  cofts  of  the  adion, 
the  cofts  of  the  award  are  not  included.     J?.  BL  Rep,  225. 

When  arbitrators  have  the  po^er  of  eledting  an  umpire,  they 
may  chufe  him  and  call  in  his  affiftance  as  foon  as  they  begin  to 
iakA  the  fubje£fc  into  confideration.  And  this  is  the  more  conte- 
nient  praAice,  as  it  fecures  a  decifion  upon  a  fingle  inveftigation  of 
the  controverfy.  2  7*.  R.  644.  The  agreement  to  a  reference  mufl 
be  exprefiM'  with  great  caution  and  accuracy,  for  if  it  is  agreed 
to  refer  all  matters  in  difference  between  th&  parties  in  the  caufe  ;  tht. 
arbitrators  are  not  confined  to  the  fubje6l  of  the  caufe  alone,  as 
Aey  are  when  it  is  agpreed  to  refbr  all  matters  in  difference  in  the 
eaufe  between  the  parties.  2  T.R.  645.  Yet  after  an  award  under 
a  reference  in  the  firft  cafe,  either  party  may  maintain  an  adion 
for  a  right  or  demand  fubfifting  at  the  time  of  the  reference,  but 
not  difputed  or  referred  to  the  arbitrators.     4  T.  R.  146. 

The  court  will  not  grant  an  attachment  againft  a  member  of  par- 
liament for  non-payment  of  money  according  to  an  award. 
7  T.  R.  448.  If  an  arbitrator  award  that  an  adminiftrator,  who 
has  fubmitted  to  the  award,  fhall  pay  a  certain  fum,  he  is  pre- 
cluded afterwards  from  objeding  that  he  has  no  afTets  to  fatisfy  the 
demand.     7  7*.  i?.  453. 

Courts  of  equity  exercife  a  jurifdidion  in  fetting  afide  awards, 
particularly  if  a  difcovery  or  an  account  is  prayed ;  but  an  arbi- 

C  2  trator 
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gaily  made;  or  to  enforce  their  execution,  v^htn  legal,  by  the 
fame  procefs  of  contempt,  as  is  awarded  for  difobedience  to 
thofe  rules  and  orders  which  are  ifltied  by  the  courts  them- 
fclves. 


trator  cannot  be  made  a  party,  if  it  is  agreed  by  the  fubmiffio» 
bond  that  no  bill  in  equity  (hall  be  iiled  againft  him*  2  jftL  395. 
Where  it  was  one  of  the  articles  of  co-partner(hip  that  all  differ*^ 
ences  fhould  be  referred  to  arbitration ,  it  was  decided,  that  a 
court  of  equity  could  entertain  no  jurifdi^ion  of  the  fubjeft  until 
the  parties  had  referred  their  difputes  to  the  confidenition  of  arbi- 
trators. 2  Bro»  336.  But  it  has  fince  been  determined  that  an 
agreement  or  covenant  to  refer  all  differences  to  arbitration,  and 
not  to  file  any  bill  in  equity,  or  bring  any  a6Uon  at  law,  cannot 
take  away  the  jurifdi£^ion  of  any  court  in  Weftminfter  Hall.  But 
an  a6lion  ought  be  brought  for  the  breach  of  this  covenant. 
S  Vef.jun.  129.  And  where  a  fubmiilion  to  an  award  is  made  a 
rule  of  court,  and  it  is  part  of  the  rule  that  the  parties  (hall  file 
no  biU  in  equity,  it  is  in  the  difcretion  of  the  court  of  law, 
whether  they  will  enforce  that  part  of  the  rule  by  attachment  or 
not.     /3. 451. 

Arbitrations  being  unattended  by  the  inevitable  delay  and  expence 
of  public  litigation,  are  of  fuch  infinite  importance  to  the  commu* 
nity,  that  it  is  rather  furprizing  that  the  legiilature  has  not  yet 
given  to  arbitrators  a  power  of  compelling  the  attendance  of  wit« 
neffes,  or  of  adminiftering  an  oath  to  them.  For  until  they  pof- 
fefs  this  authority,  like  courts  of  judice,  however  wife  and  righte^ 
ous  their  awards  may  be,  it  cannot  be  expeded  that  they  can  give 
the  fame  fatisfa^Uon  to  thofe  who  are  intereiled  in  the  event  of  th<a 
•ontroverfy. 
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CHAPTER     THI     SECOND. 
OF  REDRESS  BY  THE   MERC  OPERATION 

OP  LAW. 


^T^HE  remedies  for  private  wrongs,  which  are  eiFeded 
by  the  mere  operation  of  the  law,  will  fall  within  a 
very  narrow  compafs :  there  being  only  two  inftances  of  this 
fort  that  at  prefent  occur  to  my  recollection  }  the  one  that 
of  retainer,  where  a  creditor  is  made  executor  or  admini- 
ftrator  to  his  debtor  i  tl>e  other^  in  the  cafe  of  what  the  law 
c^Us  a  rmftterp 

I.  If  a  perfon  indebted  to  another  makes  his  creditor  or 
debtee  his  executor,  or  if  fuch  creditor  obtains  letters  of  ad- 
Q^iniftration  to  his  debtor;  in  thefe  cafes  Ae  law  gives  him 
a  remedy  for  his  debt,  by  allowing  him  to  retain  fo  much  as 
will  pay  himfelf,  before  any  other  creditors  whofe  debts  are 
of  equal  degree  ^  This  is  a  remedy  by  the  mere  a£t  of  law» 
and  grounded  upon  this  reafon  ;  that  the  executor  cannot, 
without  an  apparent  abfurdity,  commence  a  fuit  againft  him- 
felf as  a  reprefentative  of  the  deceafed,  to  recover  that  whigh 
is  due  to  him  in  his  own  private  capacity :  but,  having  the 
whole  perfonal  eftate  in  his  hands,  fo  much  as  is  fufficient 
to  anfwer  his  own  demand  is,  by  operation  of  law,  applied 
tp  that  particular  purpofe.    Elfe,  by  being  made  executor, 

*  1  Roll.  Abr.  929,    Pbwd,  54},    Sec  vol*  1J«  pj^e  51  ;• 
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he  would  be  put  in  a  worfe  condition  than  all  the  reft  of  the 
world  beCdes.  For,  though  a  rateable  payment  of  all  the 
debts  of  the  deceafed,  in  equal  degree,  is  clearly  the  moft 
equitable  method,  yet  as  every  fcheme  for  a  proportionable 
diftribution  of  the  afTets  among  all  the  creditors  hath  been 
hitherto  found  to  be  impra£ticable,  and  produ£live  of  more 
mifchiefs  ths^n  it  would  remedy  ;  fo  that  the  creditor  who 
iirft  commences  his  fuit  is  entitled  to  a  preference  in  payment; 
it  follows,  that  as  the  executor  can  commence  no  fuit,  he 
mud  be  paid  the  laft  of  any,  and  of  courfe  muft  lofe  his  debt, 
in  cafe  the  eftate  of  his  teftator  fhould  prove  infolvent,!  unlefs 
he  be  allowed  to  retain  it.  The  dodlrine  of  retainer  is  there- 
fore the  neceflary  coiifequence  of  that  other  do£krine  of  the 
lavir,  the  priority  of  fuch  creditor  who  Qrft  commences  hi$ 
aftion*  But  the  executor  (hall  not  retain  his  own  debt,  in 
prejudice  to  thofe  of  a  higher  degree ;  for  the  law  only  puts^ 
him  in  the  fame  fituation,  as  if  he  had  fued  himfelf  as  exe- 
cutor,  and  recovered  his  debt;  which  he  never  could  be 
fuppofed  to  have  done,  while  debts  of  a  higher  nature  fub-» 
(ifted.  Neither  (hall  one  ej^ecutor  be  allowed  to  retain  his. 
own  debt,  in  prejudice  to  that  of  his  co-executpr  in  equal 
degree  ;  but  both  ihall  be  difcharged  in  proportion  ^.  Nor 
(hail  an  execi^tor  pf  his  own  wton^  be  in  any  ca(e  permittee^ 
^o  retain^, 

n.  Remitter  is  where  he,  who  hath  the  true  prop^ty 
^x  jus  proprietatis  in  lands,  b^t  is  out  of  pofleflion  thereof  and 
hath  no  right  to  enter  without  recovering  pofleflion  in  aa 
a£tion,  hath  afterwards  the  freehold  caft  upon  him  by  fome 
fubfequentj.  and  of  courfe  defeftive  title :  in  this  cafe  he  iai 
remitted,  pr  fent  back,  by  operation  of  law,  to  his  antient 
^nd  more  certain  title  **•  The  right  of  entry,  which  he  hath 
gained  by  a  bad  title,  (hall  be  ipfo  faifo  annexed  to  his  own 
inherent  gpoc}  one  \  and  his  defeafible  eftate  ihall  he  utterly 
defeated  and  annulled,  by  theinftantaneous  a£l  of  law,  with- 
out his  participation  or  oonfent;  \    As  if  A  diflHfes  B^  that 

c  5  Rep.  30,  •  Co,  Litt.  358.    Cro.  Ja^.  4S^ 
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is,  turns  him  6nt  of  pofTcfliotii  and  died  leating  ^  fon  C ; 
herebjr  the  tftale  dcfcends  to  C  the  fon  of  A,  and  B  is  barred 
from  entering  thereon  till  he  proves  his  right  in  an  a£llon  : 
now,  if  afterwards  C  the  heir  of  the  difleifof  makes  i  leafc 
for  life  to  D,  with  remainder  to  B  the  diiTeifee  for  life,  atid 
D  dies ;  hereby  the  remainder  accrues  to  B,  the  diiTeifee : 
whothus  gaining  anew  freehold  by  virtue  of  the  remainder, 
which  is  a  bad  title,  is  by  zCt  of  law  remitted^  or  in  of  his 
former  and  furer/eftate  ^  For  he  hath  hereby  gained  a  new 
right  of  poileflion,  to  which  the  law  immediately  annexes  his 
antient  right  of  property. 

If  the  fubfequent  eftate,  or  right  of  pofleffion,  be  gained 
by  a  man's  own  a£t  or  confent,  as  by  immediate  purchafe 
being  of  fulj  age,  he  (hall  not  be  remitted*  For  the  taking 
fuch  fubfequent  eftate  was  his  own  folly,  and  (hall  be  looked 
upon  as  a  waiver  of  his  prior  right  <•  Therefore  it  is  to  be 
obferved,  that  to  every  remitter  there  are  regularly  thefe  in- 
cidents ;  an  antient  right,  and  a  new  defeaGble  eftate  of  free<« 
bold,  uniting  in  one  and  the  fame  perfon ;  which  defeasible 
eftate  muft  be  cqft  upon  the  tenant,  not  gained  by  his  own 
aA  or  folly.  The  reafon  given  by  Littleton*^,  why  this 
remedy,  which  operates  filently  and  by  the  mere  z6t  of  lawa 
was  aUowed,  is  fomewhat  fimilar  to  that  given  in  the  pre- 
ceding article ;  becaufe  otherwife  he  who  hath  right  would 
be  deprived  of  all  remedy.  For  as  he  himfelf  is  the  perfon 
in  pofleflion  of  the  freehold,  there  is  no  other  perfon  againfl: 
whom  he  can  bring  s^n  adlion,  to  eftablifti  his  prior  right# 
And  for  this  caufe  the  |aw  doth  adjudge  him  in  by  remitter; 
that  is,  in  fuch  plight  a^  if  he  had  lawfully  recovered  the 
fame  land  by  fuit.  For*  as  ford  Bacon  obferves  ^  the  bcn 
jugnity  of  the  law  is  fuch,  as  when*  to  preferve  the  princi- ' 
pies  and  grounds  of  law,  it  depriveth  a  man  of  his  remedy 
without  his  own  fault,  it  will  rather  pi^t  him  in  a^  better  de^^ 
gree  and  condition  than  in  a  worfe*  Nam  quod  remedio  defti^ 
tuitur^  ipfa  re  valet^  Ji  culpa  abfiu    But  there  (ball  be  QQ 

'  rioch.  L.  194.    Lttt  %  683*  *  S  ^^^* 

%  C9.  U\Xfl  348.  350.  i  ElCflB.  C«  ^ 

Q  ^  ycmittef 


\ 


ai  PuiyATB  Book  IH. 

remitter  to  a  right}  for  which  the  party  has  no  rexnedy  by 
adion  ^  :  as  if  the  ifiiie  in  tail  be  barred  by  the  fine  or  war- 
ranty of  his  auceftorj  and  the  freehold  is  afterwards  cafl:  ^pon 
him ;  he  (hall  not  be  remitted  to  his  eftate  tail  ^ :  for  the 
operation  of  the  remitter  is  exaAly  the  fame,  after  the  union 
of  the  two  rights,  as  that  of  a  real  aQion  would  have  been 
before  it.  As  therefore  the  ifiue  in  tail  could  not  by  any 
a£tion  have  recovered  his  antient  eftate,  he  fhall  not  recover 
it  by  remitter. 

Ai^D  thus  much  for  thefe  extrajudicial  remedies,  as  well 
for  real  as  perfonal  injuries,  which  ace  furniihed  or  permitted 
by  the  law,  where  the  parties  are  fo  peculiarly  c;rcum- 
ftanced,  as  not  to  make  it  eligible,  or  in  fome  cafes  even  pof- 
iible,  to  apply  for  redrefs  in  the  ufual  and  ordinary  method| 
to  the  courts  of  public  juftice. 

j|^  CowLitt.349,  1  Moor,  z 1 5.    iAnn*2S6. 
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CHAPTER    THE    THIRD: 


OF     COURTS     IN     GENERAL, 


npHE  nexti  and  principal,  obje£i  of  our  inquiries  is  the 
redrefs  of  injuries  by  fuit  in  courts :  wherein  the  zQL 
of  the  parties  and  the  aft  of  law  co-operate ;  the  zGt  of  the 
parties  being  neceflary  to  fet  the  law  in  motion,  and  the 
procefs  of  the  law  being  in  general  the  only  inftrument  bj 
^hlch  the  parties  are  enabled  to  procure  a  certain  and  ade- 
quate redrefs. 

And  here  it  will  not  be  improper  to  obferve,  that  althougb, 
in  the  feveral  cafes  of  redrefs  by  the  act  of  the  parties  men- 
tioned in  a  former  chapter  %  the  law  allows  an  extrajudicial 
remedy^  yet  that  does  not  exclude  the  ordinary  courfe  of  jus- 
tice :  but  it  is  only  an  additional  weapon  put  into  the  hands 
of  certain  perfons  in  particular  inftances,  where  natural 
equity  or  the  peculiar  circumftances  of  their  fituation  re- 
quired a  more  expeditious  remedy^  than  the  formal  procefs 
of  any  court  of  judicature  can  fumifh.  Therefore,  though 
I  may  defend  myfelf,  or  relations,  from  external  violence,  I 
yet  am  afterwards  entitled  to  an  a£iion  of  aflault  and  battery* 
though  I  may  retake  my  goods,  if  I  have  a  fair  and  peaceable 
opportunity,  this  power  of  recaption  does  not  debar  me  from 
my  a£^ion  of  trover  or  detinue :  I  may  either  enter  on  the 
lands,  on  which  I  have  a  right  of  entry,  or  may  demand 
pofleflion  by  a  real  a£l:ion:  I  may  either  abate  a  nufance  by 
my  own  authority,  or  call  upon  the  law  to  dd  it  for  me :  I 
may  diftrein  for  rent,  or  have  an  a£tion  of  debt,  at  my  own 
pption :  If  I  do  not  diftrein  my  neighbour's  cattle  damage^  C   ^S    1 

f  ck.  X. 
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feafanty  I  may  compel  him  by  aftion  of  trcfpafs  to  make  m© 
^  fair  fatisfa£lion :  if  a  heriot,  or  a  deodand,  be  withheld 
from  me  by  fraud  or  force,  I  may  recover  it  though  I  never 
feifed  it.  And  with  regard  to  accords  and  arbitrations,  thefe, 
in  their  nature  being  merely  an  agreement  or  compromifc, 
moft  indifputably  fuppofe  a  previous  right  of  obtaining  rc- 
drefs  {oxnt  other  way,  which  is  given  up  by  fuch  agreement. 
But  as  to  remedies  by  the  mere  operation  of  law,  thofe  are 
indeed  given,  becaufe  no  remedy  can  be  miniflred  by  fuit  or 
pftion,  without  r^nning  into  the  palpable  abfurdity  of  a 
ixian's  brtftgirrg  an  aftion  againft  himfelf :  the  two  cafea 
trhereih  Aey  happen  being  fuch,  wherein  the  only  pt)ffiblc 
legal  tdniedy  would  be  4ire£led  aga^ift  the  very  petfdn  him-i 
felf  who  feeks  relief. 

In  atl  oriier  cafes  it  is  a  general  and  indifputtil^e  nil6,  that 
where  there  is  a  legal  right,  there  is  alfo  a  legal  remedy,  hj 
fuit  or  aftion  at  law,  whenever  that  right  is  invaded.  And, 
Sn  freafing  of  thefe  remedies  by  fuit  in  courts,  1  Ihall  purfuo 
the  following  method :  firft,  1  (hall  confider  flie  nature  and 
feveral  (pedes  of  courts  of  jufticfe  :  and,  fccondly,  I  fhall 
joint  out  ifi  which  of  thefe  courts,  and  in  what  m»iner,  the 
proper  remedy  Way  be  had  for  any  private  injury ;  or,  la 
Other  words,  what  injuries  are  cognizablcj  and  haw  re^refled^ 
in  eacli  refpe£live  fpecies  of  courts, 

RrIst  thtti,  of  counts  of  jtiftice.  And  herein  we  wiH 
tcnifidet,  fi^ft,  their  nature  and  incidents  in  genetal  j  and^ 
^tlreti,  the  feveYal  fpcfcre$  of  cheito,  erefted  and  ackno^leged 
Vjr  the  I*v^s  of  Engiafnd. 

A  eotlit  IS  defined  to  be  a  place  wherein  juftice  is  judij- 

ttSfl^  ardfttittift^ted  ^     And,  as  by  our  eatcellent  conftitution 

the  *>lfc  i6«fe(?utife  power  of  the  kws  is  veft^d  in  the  petfon  of 

%Ile  ktn^,  it  ^\\\  follow  that  all  courts  of  juftice,  whieh  zt^ 

^   24    ]  «he  m«dkifra  by  which  he  admiiriftdrs  the  taws,  are  derlV64 

\  Icoai  the  po<«ret  of  thfC  crCtv^n  "^    For  whether  creaf(;e4  l^  a£k 

^  Co.  Lict.  ^t.  5  See  bpok  I.  oh,  7. 
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of  parliament,  or  letters  patent,  or  fubfifting  by  prtfcripf 
tion,  (the  only  methods  by  which  any  court  of  judicature  * 
can  exift,)  the  king's  confent  in  the  twP  former  is  exprefslyt 
and  in  the  latter  impliedly,  fi;iYen.  In  all  thefe  courts  the 
king  is  fuppofed  in  contemplation  of  law  to  be  always  pre« 
fent ;  but  as  that  is  in  faft:  impoflible,  he  is  there  reprefente4 
by  his  judges,  whofe  powei  «4  only  ^n  emanation  of  the 
royal  prerogative^ 

For  the  more  fpeedy,  imlverfal,  and  impartial  admin!* 
ftration  of  juftice  between  fubjedl  and  fubjeft,  the  law  hath 
appointed  a  prodigious  variety  of  courts,  (ome  with  a  more 
limited,  others  with  a  more  ^xtenfive  jurifdi£lion ;  fome 
conftituted  to  inquire  only,  others  to  hear  and  determine  : 
fome  to  determiise  in  the  firft  inftance,  others  upon  appeal 
and  by  way  of  review.  All  thefe  in  their  turns  wiU  be  takei| 
notice  of  in  their  refpe£live  places  :  and  I  (hall  therefore  here 
only  mention  one  diilin£tion,  that  runs  throughout  them  all| 
viz,  that  fome  of  them  are  courts  of  record^  others  not  of  re* 
ford.  A  court  of  record  is  that  where  the  zdts  and  judicial 
proceedings  are  enrolled  in  parchment  for  a  perpetual  memo-* 
rigl  and  teftimony :  which  rolls  are  called  the  records  of  the 
court,  and  are  of  fuch  high  and  fupereminent  authority,  tha| 
their  truth  is  not  to  be  palled  in  queftion.  For  it  is  a  fettled 
rule  and  maxim  that  nothing  (hall  be  averred  againfl;  a  record| 
nor  Qiall  any  plea,  or  even  proof,  be  admitted  to  the  con* 
trary  ®.  And  if  the  exigence  of  a  record  be  denied,  it  (hall 
be  tried  by  nothing  but  itfelf  i  that  is,  upon  bare  in{pe€ti<m 
whether  there  be  any  fuch  record  or  no }  elfe  there  would  be 
no  end  of  difputcs.  3ttt|  if  there  appear  any  miftake  of  the 
clerk  in  making  up  fuch  record,  the  court  will  direft  him  ta  .  "^ 
amend  it.  All  courts  of  record  are  the  king's  courts,  in  right 
pf  his  crown  and  royal  dignity  ^  and  therefore  no  other  court 
hath  authority  to  fine  or  imprJfon }  fo  that  the  very  ereflion 
of  a  new  jurifdi£lion  with  power  of  fine  or  ipiprifonnient  [  25  3 
makes  it  inftantly  a  court  of  record  ^^    A  court  not  of  ipecord 

<  Co.  Litt«  260*  '  Fioch.  L.  231. 
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IS  the  court  of  a  private  man  i  whom  the  law  will  not  intruft 
with  any  difcretionary  power  over  the  fortune  or  liberty  of  his 
fellow- fubje^ls.  ^Such  are  the  courts- baron  incident  to  every 
manor^  and  other  inferior  jurifdtfiions :  where  the  proceed«> 
ings  are  not  enrolled  or  record<$d ;  but  as  well  their  exiftence 
as  the  truth  of  the  matters  therein  c6ntained  {hall,  if  difputedji 
\>c  tried  and  determined  by  a  A>ry.  Thefe  courts  can  hold  na 
plea  of  matters  cognizable  by  the  common  law,  unlefs  under 
the  value  of  4ox.  nor  of  any  forcible  injury  whatfoever,  not 
hfiving  any  procefs  to  arreft  the  perfon  of  the  defendant  ^« 

In  every  court  there  muft  be  leaft  three  conftituent 
parts,  the  affor,  rensy  ^nA  judex  :  the  aSfor^  or  plaintiff,  whq 
complains  of  an  injury  done  ;  the  reusy  or  defendant,  who  is 
called  upon  to  make  fatisfactlon  for  it ;  and  the  juiex^  of 
judicial  power,  which  is  to  examine  the  truth  of  the  fa£l:,  to 
determine  the  lawarifing  upon  that  fa3,  and,  if  any  injury 
appears  to  have  been  done,  to  afcertain  and  by  it's  officers  to 
apply  the  remedy.  It  is  alfo  ufual  in  the  fuperior  coHrts  (Of 
))ave  attorneys,  and  advocates  or  counfbl^  as  afflftants. 

An  attorney  at  law  anfwers  to  the  procurator^  or  proftor, 
cf  the  ctvilians  and  canonifts  ^  And  he  is  one  who  is  putJi 
the  place,  ftead,  or  turn  of  another,  to  manage  his  matters 
of  law.  Formerly  every  fuitor  was  obliged  to  appear  in  per- 
fon,  to  profecute  or  defend  his  fuit,  (according  to  the  old 
Gothic  conftitution  ^,)  unlefs  by  fpecial  licence  under  the 
king's  letters  patent  ^  This  is  ftill  the  law  in  criminal  cafes. 
And  an  idiot  cannot  to  this  day  appear  by  attorney,  but  in 
perfon  "*;  for  he  hath  not  difcretion  to  enable  him  to  appoint 
a  proper  fubftitute  :  and  upon  his  being  brought  before  the 
L  2^  3  court  in  fo  defencelefs  a  condition,  the  judges  are  bound  to 
take  care  of  his  interefts,  and  they  (hall  admit  the  beft  plea 
in  his  behalf  that  any  one  prefent  can  fugged  ".    But,  as  in 

*  2  Inft.  311.  k  Stiernhook  dejur,Gotb,  /.  1.  <.6, 

«  Pope  Boniface  VIIl.  in  6  Decretal  1  F.  N.  B.  25. 

A  3.  $,  i6»  \  3.  rpeaks  of  **  prccurato»  "»  Ibid,  27. 

•*  ribuSfquilnartquibuipartlbui^Xai^Ali  ■  Bro.  ^r.  t.Ueot*  i- 

•*  mmcvfanturt'** 
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the  Roman  la^  •'  cum  olsm  in  ufu  fuijfd^  alterius  nom%n$  agi 
'^  turn  poffif  fedy  quia  hoc  non  minitnam  incommodilatem  habciatf 
"  coeperunt  homines  per  procuraiorts  litigare'*^*  fo  with  us,  upon 
the  fame  principle  of  convenience,  it  is  now  permitted  in  ge- 
neral, by  divers  anttent  ftatutesi  whereof  the  firft  is  ftatute 
Weftm,  2.  c.  10.  that  attorneys  may  be  made  to  profecate  ot 
defend  any  aAion  in  the  abfence  of  the  parties  to  the  fuit, 
Thefe  attorneys  are  now  formed  into  a  regular  corps ;  they 
are  admitted  to  the  execution  of  their  office  by  the  fupertor 
courts  of  Weftminfter^hall ;  and  are  in  all  points  officers  of 
the  refpe£live  courts  in  which  they  are  admitted :  and,  as 
they  have  many  privileges  on  account  of  their  attendance 
diere,  fo  they  are  peculiarly  fubjeA  to  the  cenfure  and  ant« 
madverfion  of  ttie  judges.  No  man  can  praftife  as  an  at- 
torney in  any  of  thofe  courtSi  but  fuch  as  is  admitted  and 
fworn  an  attorney  of  that  particular  court  :  an  attorney  of 
the  court  of  king's  bench  cannot  pra£lice  in  the  court  of 
common  pleas ;  nor  vice  verfa.  To  practice  in  the  court  of 
chancery  it  is  alfo  iteceflary  to  be  admitted  a  folicitor  therein: 
and  by  the  ftatute  22  Geo.  II.  c.  46.  no  perfon  (hall  a£l  as 
an  attorney  at  the  court  of  quarter  feflions,  but  fuch  as  has 
been  regularly  admitted  in  fome  foperior  court  of  record.  So 
early  as  the  ftatute  4  Hen.  IV.  c.  i8.  it  was  enabled,  that 
attorneys  Ihould  be  examined  by  the  judges,  and  none  ad- 
mitted but  fuch  as  were  virtuous,  learned,  and  fworn  to  do 
their  duty.  And  many  fubfequent  ftatutes  '  have  laid  them 
under  farther  regulations  (i). 

*  hft.  4..  tit,  10.  f  Geo.  If.  c.  13.     %%  Ceo.  II.  c.  46* 

»3jac«I.c.7.     n  Ceo.  I.e.  19.      23  Geo.  IL  c.ft6. 

( I )  The  number  of  attorneys  has  much  increafed  within  the  laft 
three  centuries ;  for  an  ad  of  parliament  pafTed  in  the  33  Hen.  VI. 
c.  7*  ftatet,  that  not  bng  before  that  time  there  had  not  been 
more  than  fix  or  eight  attorneys  in  Norfolk  and  Suffolk,  quo  tern' 
pore  (It  obfenres)  magna  tranquittitoi  regnabatf  but  that  the  num- 
ber had  increafed  to  twenty-four,  to  the  great  vexation  and  pre- 
judice of  thefe  counties ;  it  therefore  enadls.  that  for  the  future 
there  (hall  only  be  £\x  attorneys  in  Norfolk,  fix  in  Suffolk,  and. 
two  in  the  city  of  Norwich.  As  it  does  not  appear  that  this  fb*. 
tujc  was  ever  repealed,  it  might  be  curious  to  inquire  how  it  was 

originally 
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Of  advocat^Si  br  (as  we  generally  call  them)  counfei^ 
there  are  two  fpecies  or  degrees  ^  barrifters,  and  ferjeants« 
The  former  are  admitted  after  a  confiderable  period  of  ftudy^ 
or  at  leaft  (landing,  in  the  inns  o^  courts ;  and  are  in  our  old 
t  27  3  books  fttled  apprentices j  apprenikii  ad  legem y  being  looked 
upon  as  merely  learnets,  and  not  qualified  to  execute  the  full 
ofSce  of  an  advocate  till  they  were  fixteen  years  ftandiAg;  at 
whidi  time,  according  to  Fortefcue^^  they  might  be  called 
to  the  ilate  and  degree  of  ferjeants,  or  fer*oientes  ad  legem*. 
How  antient  and  honourable  this  ftate  and  degree  is,  with  the 
fof  m^  fplendor,  and  profits  attending  it,  hath  been  fo  fully 
difplayed  by  many  learned  writers  %  that  it  need  not  be 
here  enlarged  on  (2)»  I  ihall  oiily  obferve,  that  f^erjeants  at^ 
law  are  bound  by  a  folemn  oath  ^  to  do  their  duty  to  tbeif 
clients :  and  that  by  cuflom  **  the  judges  of  the  courts  ot 
'Weftminfter  are  sdways  admitted  into  this  venerable  order^ 
before  they  are  advanced  to  the  bench;  the  original  of  which 
was  probably  to  qualify  the /f/Z/ii^  barons  of  the  ei^chequer  to 
become  juftices  of  afTife  according  to  the  esiigence  of  the  fta* 

9  See  Vol.  I.  introd,  §  i.  printed  in  1 76|;,eAtftIed,  <•  obHsrvations 

*'  de  LL'  c  50.  <<  touching  the  «ntiquicy  and  dignity  of 

■  Fortefc.  ib'id^     10  Rep.  praf.  Dug-  *«  the  degree  of  ferjeanC  at  law.'* 

dal,  Orig.  Jurid,    To  which  in^y  be  ^2  Inft.  214. 

lidded  aCra^  by  the  late  ferjaant  Wynne,  "  Fortefe.  f.  50. 
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originally  evaded.  The  1  Geo.  II.  c.  23.  inquires  that  every 
perfon  admitted  an  attorney  ihall  have  been  bound  to  ferve  as  a 
clerk  to  au  attorney  for  five  years,  and  ihall  have  continued  in 
fuch  fervice  for  five  years ;  and  the  court  of  ELing^s  Bench  thought 
themfelves  bound  to  ftrike  an  attorney  off  the  roll  of  attorneys  of 
that  court,  who  had  ferved  part  of  the  time  with  another  mafter, 
but  with  the  confent  of  the  firft.  7  T.  R»  456.  But  a  bill  is  now 
pending  in  p.arlljamcnt  to  give  relief  in  fuch  cafes  in  future.. 

For  regutetions  refpefting  attorneys,  fee  i?«r«,  tit.jiuorn^. 

(2 )  The  influence  and  authority  which  advocates  ufually  ac- 
quire in  popular  ilates,  is  elegantly  defcribed  by  Giannone: 
S'aggiungea,  che  coloroy  che  fapevan  ben  aringare,  avean  un 
gran,  vantaggio  nell'  affemblee  del  popolo,  il  quale  fi  mena  volon- 
tieri  per  Porecchie ;  ond^  awiene  che  nello  ftato  popolarc  gU 
^vvocatl  fono  ordinariamehte  quegli,  cbi  hanno  piu  potenza>  ed 

autorita*    Lib^  Il«  c.  6. 

tutc 
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nite  of  14  £dw.  in.  c*  160  From  both  thefe  degrees  fome  are 
ufually  fele^ied  to  be  his  majefty's  counfel  learned  in  the  law  ; 
the  two  principal  of  whom  are  called  his  attorney^  and  foli* 
citor,  general.  The  (irfl;  king's  counfel,  under  the  degree 
of  ferjeant,  was  fir  Francis  Bacon,  who  was  made  fo  honoris 
caufa^  without  either  patent  or  fee  "^  \  fo  that  the  firft  of  the 
modem  order  (who  are  now  the  fwom  fervants  of  the  crowoi 
with  a  (landing  falary)  feems  to  have  been  fir  Francis  Norths 
afterwards  lord  keeper  of  the  great  feal  to  king  Charlea  II  '• 
Thefe  king's  counfel  anfwer  in  fome  meafure  to  the  advo« 
cates  of  the  revenue,  advocati  fifci^  among  the  Romans.  For 
they  mud  not  be  employed  in  any  caufe  againft  the  crown 
without  fpccial  licence  (3)  •,  in  which  reftriftion  they  agree 
with  the  advocates  of  the  fife  ^  :  but  in  the  imperial  law  the 
prohibition  was  carried  ftill  farther,  and  perhaps  was  more  for 
the  dignity  of  the  fovereign  }  for,  excepting  fome  peculiar 
caufes,  the  fifcal  advocates  were  not  permitied  to  be  at  all  con- 
cerned in  private  fuits  between  fubje£l  and  fubje£l  ^  A  cuftom  [283 
has  of  late  years  prevailed  of  granting  letters  patent  of  precede 
ence  to  fuch  barrifters,  as  the  crown  thinks  proper  to  honouy 
with  that  mark  of  diftindion  :  whereby  they  are  entitled  to 
fuch  rank  and  pre-audience  *  as  are  affigned  in  their  refpec^ 
tive  patents :  fometimcs  next  after  the  king's  attorney  gene** 
ral,  but  ufually  next  after  his  majefty's  counfel  then  being. 

V  See  his  letten.  2$6.  4»  The  king*!  attorney  Kencrat. 

*  See  hit  life  by  Roger  North.  57.  5.  The  king*e  folicicor  general. 
>  Coi.%,  9.  1.  6.  The  king*s  (erjeants. 

*  Jhid.i*T*  1%,  7.  The  king^s  counfel,    with  the 

*  Pte-atidieoce  in  the  omrta  it  rec«  quceo^i  attorney  and  folicicor. 
kone4  of  (o  mut  h  coofequence,  that  it          8.  SerjeanCf  at  Uw« 

may  not  be  amifs  to  fubjotn  a  Aort  table  9.  The  recorder  of  London, 

of  the  precedence  which  ufually  obtains  10.  Advocates  of  the  civil  itif* 

aiDong  the  pra^fers.  1 1«  Barrifters. 

1  •  The  king's  premier  lerjeanc  (lb  In  the  court  of  eichequer  two  &(  the  moft 

conilituted  by  fpecial  patent).  experienced  barriAers,  caKed  the  f^» 

%.  The  king's  anticnt  ferjeant,  or  man  and  the  ffti.man  (from  the  placet 

the  elddi  am^ing  the  kinc*«  ler-  in  which  they  fie)  have  alfo  a  precedence 

jeaots.  in  motions, 

3.  The  ktng*s  advocate  general. 


(3)  Hence  none  of  the  king's  counfel  can  publicly  plead  in 
court  tor  a  prilbner,  or  a  defendant  in  a  criminal  profccution, 
without  a  licence^  which  is  never  refufed ;  hUt.  an  expence  of 
about  9/.  mufb  be  incurred  in  obtaining  it. 

Thefe 
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Thcfe  (as  well  as  the  queen's  attorney  and  follcltor  general  ^ 
rank  promifcuoufly  with  the  king's  counfel,  and  together 
with  them  fit  within  the  bar  of  the  re fpedlive  courts  :  but 
receive  no  falaries,  and  are  not  fworn ;  and  therefore  are  at 
liberty  to  be  retained  in  caufes  againft  the  crown.  And  all 
other  ferjeants  and  barrifters  indifcriminately  (excepit  in  the 
court  of  common  pleas,  where  only  ferjeants  are  admitted) 
may  take  upon  them  the  prote£lion  and  defence  of  any  fuitorsy 
whether  plaintiff  or  defendant :  who  are  therefore  called  their 
crtents^  like  the  dependants  upon  the  antient  Roman  orators. 
Thofe  indeed  pradifed  graiisy  for  honour  merely,  or  at  moft 
for  the  fake  of  gaining  influence  :  and  fo  likewife  it  is  efta- 
bliihed  with  us  *=,  that  a  counfel  can  maintain  no  a£tion  for 
his  fees  (4) ;  which  are  given,  not  as  locatio  vel  conda6fio^  but  as 
qutddam  honorarium  ;  not  as  a  falary  or  hire,  but  as  a  mere 
gratuity,  which  a  counfellor  cannot  demand  without  doing 
wrong  to  his  reputation  •* :  as  is  alfo  laid  down  with  regard 
to  advocates  in  the  civil  law  %  whofe  honorarium  was  direftcd 
bya  decree  of  the  fenate  not  to  exceed  in  any  cafe  ten  thoufand 
C    29    ]  fefterces,  or  about  80  /.  of  Englifh  money  ^  (5).  And,  in  order 

*  Se'.d.  tit.  hon.  i.  6.  7.  •  Ff.  m.  61. 

«  Davis  prcf.  Z2»     I  Ch.  Rep.  38.  ^  Tac.  ann.  /.  11, 

^  Davis.  2j. 


(4)  Upon  the  fame  principle  a  phyfician  cannot  maintain  an 
a6lion  for  his  fees.     4  T.  jR.  317. 

(5)  The  circumftanccs^ which  led  to  this  decree,  as  recorded  by 
Tackus,  deferve  to  be  mentioned.  Samiiis,  a  Roman  knight  of 
dillindlion,  having  given  Suilius  a  fee  of  three  thoufand  guineas  to 
undertake  his  defence,  and  finding  that  he  was  betrayed  by  his  ad- 
vocate, ferro  in  domo  ejus  incubuit.  In  confcqiience ,  of  this  the 
fenate  infifted  upon  enforcing  the  Gincian  law,  qua  cavetur  anti- 
quitiisy  nequls  oh  cavfam  orandam  pecuniam  donumve  accipiat* 

Tacitus  then  recites  the  arguments  of  thofe  who  fpoke  againft 
the  payment  of  fees,  and  of  thofe  who  fupported  the  pradlice,  and 
concludes  with  telling  us,  that  Claudius  Csefar  thinking  that  there 
was  more  reafon,  though  lefs  liberality,  in  the  arguments  of  the 
latter,  capiendis  pecunits  pofuit  moduniy  ufque  ad  dena  feftertiay  quern 
e^rejji  repetundarum  tenerentur.     I  y//i«.  liL  11.  r.  5. 

But  befides  the  acceptance  of  fuch  immenfe  fees,  the  perfidy  of 
advQcatcf  had  become  a  common  traffic  ;  for  Tacitus  introduces 

/  the 
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to  encourage  due  freedom  of  fpeech  in  the  lawful  defence  of 
their  clients,  and  at  the  fame  time  to  give  a  check  to  the  un- 
feemly  liceiitioufnefs  of  prollitute  and  illiberal  men,  (a  few  of 
whom  may  fometiimes  infinuate  thertifelves  even  into  the  moft 
honourable  profeiGons,]  it  hath  been  holden  that  a  counfel  is 
not  anfwerable  for  any  matter  by  him  fpoken,  relative  to  the 
caufe  in  hand,  and  fuggefted  in  his  clients  inflruflions ;  al- 
though It  fhould  reflcfl:  upon  the  reputation  of  another,  and 
even  prove  abfolutcly  groundlcfs :  but  if  he  mentions  an  un- 
truth of  his  own  invention,  or  even  upon  inftrudlions  if  it  be 
impertinent  to  the  caufe  in  hand,  he  is  then  liable  to  an  ac- 
tion from  the  party  injured  s^  And  counfel  guilty  of  deceit 
or  coUufion  are  punifhable  by  the  ftatute  Weftm.  i.  3  Edw.  !• 
c.  28.  with  imprifonment  for  a  year  and  a  day,  and  perpetual 
fiience  in  the  courts  ;  a  puniQiment  fllll  fometimes  inflifted 
for  grofs  mifdemefnors  in  practice  ^* 

«  Cro.  Jac.  90.  ^  Raym.  376. 


the  fubje6t  by  obferving,  nee  quidquam  publka  mercts  tarn  *oenalefutt 
quam  achocatorum  perfidta.  To  the  honour  of  our  courts  the  cor- 
ruption of  judges  and  the  treachery  of  counfel  arc  crimes  unheard 
of  in  this  country,  ^od  emm  efl  jus  civile  ?  ^od  neque  itifleSi 
gratldf  neque perfringt potentidi  neque  adulterari pecunid  po/pt ,  Cic.  pro 
Cscina. 


^>  .'-•  cf 
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CHAPTER.     THE    FOURTH. 

OF  THE  PUBLIC  COURTS  of  COMMON 

LAW  AND  EQUITY. 


W£  are  next  to  confider  the  feveral  fpecies  and  diftinc- 
tlons  of  courts  of  judice,  which  are  acknowleged 
and  ufed  in  this  kingdom.  And  thefe  are  either  fuch  as  are 
of  public  and  general  jurifdi(^ion  throughout  the  whole 
realm;  or  fuch  as  are  only  of  a  private  and  fpecial  jurifdic- 
tion  in  fome  particular  parts  of  it.  Of  the  former  there  are 
four  forts ;  the  univerfally  eftablilhed  courts  of  common  law 
and  equity;  the  eccleliaftical  courts;  the  courts  military; 
and  courts  maritime.  And,  firft,  of  fuch  public  courts  as 
are  courts  of  common  law  and  equity. 

The  policy  of  our  ancient  conditution,  as  regulated  and 
eftabliflied  by  the  great  Alfred,  was  tp  bring  jufliice  home  to 
every  man's  door,  by  conftituting  as  many  courts  of  judicature 
as  there  are  manors  and  town(hips  in  the  kingdom ;  wherein 
injuries  were  redreflfed.  in  an  eafy  and  expeditious  manner,  by 
the  fuSrage  of  neighbours  and  friends.  Thefe  little  courts 
however  communicated  with  others  of  a  larger  jurifdifkion, 
and  thofe  with  others  of  a  ftill  greater  power;  afcending 
gradually  from  the  loweft  to  the  fupreme  courts,  which  were 
[31]  refpe£kively  conftituted  to  corre£l:  the  errors  of  the  inferior 
ones,  and  to  determine  fuch  caufes  as  by  reafon  of  their 
weight  and  difficulty  demanded  a  more  folemn  difcuffion. 
The  courfe  of  juftice  flowing  in  large  ftreams  from  the  king, 
as  the  fountain,  to  his  fuperior  courts  of  record ;  and  being 
then  fubdivided  into  fmaller  channels,  till  the  whole  and 
every  part  of  the  kingdom  were  plentifully  watered  and  re- 
freflied.  An  inftitution  that  feems  highly  agreeable  to  the 
didtates  of  natural  reafon,  as  well  as  of  more  enlightened  po- 
licy ; 


I 

/ 


Ch.  4#  W  R  o  M  o  s.  31 

hcji  being  equally  fimUar  to  that  which  preYailed  In  Mexico 
and  Peni  before  they  were  difcovered  by  the  Spaniards,  and  to 
that  which  was  eftabliflied  in  the  Jewifli  republic  by  Mofes* 
In  Mexico  each  town  and  province  had  it's  proper  judgeSf 
who  heard  and  decided  caufes,  except  when  the  point  in  liti- 
gation was  too  intricate  for  their  determination;  and  then  it 
was  remitted  to  the  fupreme  court  of  the  empire,  eftablifiied 
in  the  capital,  and  confiding  of  twelve  judges  *.     Peru,  acr 
cording  to  Garcilafib  de  Vega,  (an  hiftorian  defcended  from 
the  ancient  Incas  of  that  country,)  was  divided  into  fmall  di(^ 
trials  containing  ten  families  each,  all  regiftred,  and  under 
one  magiftrate  \  who  had  authority  to  decide  little  diflferences 
and  punifli  petty  crimes.    Five  of  thefe  compofed  a  higher 
clafs  ofjifty  families ;  and  two  of  thefe  laft  compofed  another 
called  a  hundred.     Ten  hundreds  conftituted  the  largeft  divi- 
Con,  confiding  of  a  thoufand  families ;  and  each  diviCon  had- 
it's  feparate  judge  or  magiftrate,  with  a  proper  degree  of  fub* 
ordination  ^»    In  like  manner  we  read  of  Mofes,  that,  find- 
ing the  fole  adminiftration  of  juftice  too  heavy  for  him,  he 
*'  cboie  able  men  out  of  all  Ifrael,  fuch  as  feared  God,  men 
<^  of  truth,  hating  covetoufnefs ;  and  made  them  heads  over 
<*  the  people,  rulers  of  thoufands,  rulers  of  hundreds,  rulers 
**  of  fifties,  and  rulers  of  tens:  and  they  judged  the  people 
<*  at  all  feafons;  the  hard  caufes  they  brought  unto  Mofes, 
*'  but  every  fmall  matter  they  judged  themfclves^/'    Thefe 
inferior  courts,  at  leaft  the  name  and  form  of  them,  ftill  con« 
tinue  in  our  legal  conftitution :  but  as  the  fuperior  courts  of 
record  have  in  pra£^ice  obtained  a  concurrent  original  jurif-  r    la   X 
di£lion  with  thefe ;  and  as  there  is  befides  a  power  of  remov* 
ing  plaints  or  aflions  thither  from  all  the  inferior  jurifdic- 
tions  >  upon  thefe  accounts  (among  others)  it  has  happened 
that  thefe  petty  tribunals  have  fallen  into  decay,  and  almoft 
into  oblivion:  whether  for  the  better  or  the  worfe,  may  be 
matter  of  fome  fpeculation ;  when  we  confider  on  the  one 
hand  the  increafe  of  expenfe  and  delay,  and  on  the  other  the 
more  able  and  impartial  decifion,  that  follow  from  this  change 
of  jurifdiAion. 

•  Mod.  Un.  H'lft.  xxxvlii.  469.  «  Exod.  c.  18/ 

^  Ibid,  xxxix.  14. 
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Th*  order  I  ftiall  obfervc  in  difcourfing  on  thefe  feveral 
courts,  conftituted  for  the  redrefs  of  c/v/V  injuries,  (for  with 
thofe  of  a  jurifdi£lion  merely  criminal  I  (hall  not  at  prefent 
conceri)  myfelf,)  will  be  by  beginning  with  the  loweft,  and 
thofe  whofe  jurifdi£l:ion,  though  public  and  generally  dil^ 
perfed  throughout  the  kingdom,  is  yet  (with  regard  to  each 
particular  court)  confined  to  very  narrow  limits;  and  fa 
afcending  gradually  to  thofe  of  the  mod  extenfive  and  tran- 
fcendant  power*. 

L  The  lowed,  and  at  the  fame  time  the  mod  expeditious^^r 
court  of  juftice  known  to- the  law  of  England  is  the  court  of 
piepoudre 9  curia  pedis  pulverizati  :  fo  called  from  the  dufty  feet 
of  the  fuitors;  or  according  ta  fir  Edward  Coke^^  becaufe 
judice  is  there  done  as  fpeedily  as  dud  can  fall  from  the  foot* 
Upon  the  fame  principle  that  judice  among  the  Jews  wa* 
adminidered  in  the  gate  of  the  city  •,  that  the  proceedings 
might  be  the  more  fpeedy  as  well  as  public.     Bat  the  etymo* 
logy  given  us  by  a  learned  modern  writer^  is  much  more 
ingenious  and  fatisfa6lory ;  it  being  derived,  according  to 
him,  itom  pied puldreauxy  (a  pedlar,  in  old  French,)  and  there- 
fore fignifying  the  court  of  fuch  petty  chapmen  as  refort  to 
fairs  or  markets.     It  is  a  court  of  record,  incident  to  every 
fair  and  market ;  of  which  the  deward  of  him,  who  owns  or 
E    33    ]  ^^^  ^^^  ^^^  ^^  ^^^  market,  is  the  Judge  :  and  it's  jurifdi£tiotl 
extends  to  adminider  judice  for  all  commercial  injuries  done 
in  that  very  fair  or  market,  and  not  in  any  preceding  one. 
So  that  the  injury  mud  be  done,  complained  of,  heard,  and 
determined,  within  the  compafs  of  one  and  the  fame  day, 
unlefs  the  fair  continues  longer.     The  court  hath  cognizance 
of  all  matters  of  contrail  that  can  pofTibly  arife  within  the  pre- 
€in£i  of  that  fair  or  market;  and  the  plaintiff  mud  make  oath 
that  the  caufe  of  an  aftioii  arofe  there  s.     From  this  court  a 
writ  of  error  lies,  in  the  nature  of  an  appeal,  to  the  courts  at 
Wedminder^;    which  are  now  alfo  bound  by  the  datute 
19  Geo.  III.  c.  70.  to  iflue  writs  of  execution,  in  aid  of  its 

*4lnft.  272.  «  Stat.  lyEdw.  IV.  c.  2. 

«  Ruth.c.  4.  ^  Cro;  £lis.  773. ' 

^  Barrington's  obfervatr  M  the  ftat.  337. 

procefs^ 


Ch.  4«  Wrongs.  ^3 

procefs,  after  judgment,  where  the  perfon  or  effefls  of  the 
defendant  are  not  within  the  limits  of  this  inferior  jurifdtc** 
lion  j  which  may  poflibly  occafion  the  revival  of  the  pra£lice 
and -proceedings  in  thefe  courts,  ^hich  are  now  in  a  manner 
forgotten.  The  reafon  of  their  original  inftitution  feems  to 
have  been,  todo  jufticecxpeditioufly  among  the  variety  of  per^ 
fons,  that  refort  from  diflant  places  to  a  fair  or  market:  fince 
it  is  probable  that  no  other  inferior  court  might  be  able  to 
fcrve  it*s  procefs,  or  execute  it's  judgments,  on  both  or  per- 
haps either  of  the  parties;  and  therefore,  unlefs  this  court 
had  been  credled,  the  complaint  muft  necefTarily  haverefortcd 
•even  in  the  firft  inilance  to  fome  fuperior  judicature^ 

11.  The  court-baron  is  a  court  incident  to  every  manor  in 
the  kingdom,  to  be  holden  by  the  fteward  within  the  faid 
manor.  This  court-baron  is  of  two  natures*:  the  one  is  % 
ctiftomary- court,  of  which  we  formerly  fpokc'',  appertain- 
ing entirely  to  the  copyholders  in  which  their  eftates  arc 
transferred  by  furrender  and  admittance,  and  other  matters 
tranfafted  relative  to  their  tenure6  only.  The  other,  of 
which  we  now  fpeak,  is  a  court  of  common  law,  and  it  is 
the  court  of  the  barons,  by  which  name  the  freeholders  were 
fometimes  antiently  called  (i):  for  that  it  is  held  before  the 
freeholders  who  owe  fuit  and  fcrvice  to  the  manor,  the  (lew-  [[311 
ard  being  rather  the  regiftrar  than  the  judge.  Thefe  courts, 
though  in  tlieir  nature  diftinft,  are  frequently  confounded 
together.  The  court  we  are  now  confidering,  viz.  the  free- 
holder's court,  was  compofed  of  the  lord's  tenants,  who  were 
the  pares  of  each  other,  and  were  bound  by  their  feodal  te>- 

i  Co.  Lin.  5SI.  *  Book  11.  ch.  4  ^.  6.  aii^  ch.  ^%, 
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( I )  All  the  freeholders  of  the  king  were  called  barons,  but  the 
Editor  is  not  aware  that  it  appears  from  any  authority  that  this 
word  was  ever  applied  to  thofe  who  held  freeholds  of  a  fubjed. 
See  an  account  of  the  antient  barons,  i  voL  398.  n.  3.  It  feems 
to  be  the  more  obvious  explanation  of  the  court-baron,  that  it  was 
ihe  court  of  the  baron  or  lord  of  the  manor,  to  which  his  freehold- 
ers owed  fuit  and  iervice.  In  like  manner  we  fay  tbc  king's  coiurt 
^d  the  j(beriff's  court.  * 
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nurc  to  a  (Tift  their  lord  in  the  difpenfation  of  domeftic  juftice. 
This  was  formerly  held  every  three  weeks ;  and  it's  moft  im- 
portant bufinefs  is  to  determine,  by  w*rit  of  right,  all  contro- 
verfies  relating  to  the  right  ^f  lands  within  the  manor.  It 
may  alfo  hold  plea  of  any  perfonal  a£lions,  of  debt,  trefpafs 
on  the  cafe,  or  the  like,  where  the  debt  or  damages  do  not 
amount  to  forty  (hillings  ^ ;  which  is  the  fame  fum,  or  three 
marks,  that  bounded  the  jurifdi£lion  of  the  antient  Gothic 
courts  in  their  lowed  inftance,  ox  fier ding- courts ^  fo  called, 
becaufe  four  were  inftituted  within  every  fuperior  diftridl  or 
hundred*.  But  the  proceedings  on  a  writ  of  right  may  be 
removed  into  the  county  court  by  a  precept  from  the  flierifF 
called  a  tolt^^  **  quia  tollit  atque  eximit  caufatn  e  curia  ba^ 
<<  ronum^*^  And  the  proceedings  in  all  other  a£lions  aiay 
be  removed  into  the  fuperior  courts  by  the  king's  writs  of 
ported ^  or  accedas  ad  curiam^  according  the  nature  of  the 
fuit^.  After  judgment  given,  a  writ  alfo  oi falfe judgment^ 
lies  to  the  courts  at  Weftminfter  to  rehear  and  review  the 
caiife,  and  not  a  writ  of  errors  for  this  is  not  a  court  of  re- 
cord :  and  therefore,  in  fome  of  thefe  writs  of  removal,  the 
firfl:  direction  given  is  to  caufe  the  plaint  to  be  recorded,  re^ 
cor dari facias  loquelam. 

Ill,  A  HUNDRED  court  IS  Only  a  larger  court-baron,  being 
held  for  all  the  inhabitants  of  a  particular  hundred  inftead  of 
a  manor.  The  free  fuitors  are  here  alfo  the  judges  and  the 
fteward  the  regiftrar,  as  in  the  cafe  of  a  court  baron.  It  is 
likewife  no  court  of  record ;  refembling  the  former  in  all 
points,  except  that  in  point  of  territory  it  is  of  a  greater  ju- 
rifdidion  •.  -This  is  faid  by  fir  Edward  Coke  to  have  been 
derived  out  of  the  county  court  for  the  eafe  of  the  people,  that 
they  might  have  juftice  done  to  them  at  their  own  doors, 
without  any  charge  or  lofs  of  time' ;  but  itVinftitution  was 
probably  co-eval  with  that  of  hundreds  themfelves,  which 
were  formerly  obfcrved  "  to  have  been  introduced  though  not 

*  Finch.  148.  <  F.  N.  B.  4.  70.  Finch*  L.  444,  445. 

"  Sticrnhook  dejureCotb.  I.  1.  c.  2.  '  F.  N.B.  18. 

c  F.N.B.  3, 4.  See  appeiMl.  No.  I.  §.  2.  *  Fioch.  L.  248.    4  laft.  267. 

**  3  Rep»  P^cf.  *  2  Inft.  71. 

•  f  See  append.  No.  L  §•  j.  I  Vol.  I.  pag.  11 6. 
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invented  hj  Alfred,  being  derived  from  the  polity  of  the  an- 
tient  Germans.  The  centem^  we  may  remember, .  were  the 
principal  inhabitants  of  a  dillrifl  compofed^of  different  vil- 
lages, originally  in  number  an  hundred^  but  afterwards  only 
called  by  that  name^;  and  who  probably  gave  the  fame  de- 
nomination to  the  diftrid  out  of  which  they  were  chofen. 
Caefar  fpeaks  pofitively  of  the  judicial  power  exercifed  in  their 
hundred  courts  and  courts-baron.  <'  Principes  regionum,  at" 
"  que  pagorumi^  (which  we  may  fairly  conftrue,  the  lords 
of  hundreds  and  manors,)  **  inter  fuos  jus  dicunty  controverfi* 
'^  afque  minuunt  ^.^  And  Tacitus,  who  had  examined  their 
conftitution  ftiil  more  attentively,  informs  us  not  only  of  the 
authority  of  the  lords,  but  of  that  of  the  centeni^  the  hun- 
dredors,  or  jury ;  who  were  taken  out  of  the  common  free; 
holders,  and  had  themfelves  a  (hare  in  the  determination. 
**  Eliguntur  in  conciliis  et  principes^  qui  jura  per  pagos  vicofque 
"  reddunt :  centenijingulisy  ex  plehe  comites^  conjilium  ftmul  et 
**  auBoritas,  adfunt^^  This  hundred-court  was  denomi- 
nated haereda  in  the  Gothic  conftitution  ^.  But  this  courts 
a^  caufes  are  equally  liable  to  removal  from  hence,  as  from 
the  common  court-baron,  and  by  the  fame  writSj-^  and  may 
alfo  be  reviewed  by  writ  of  falfe  judgment,  is  therefore  fallen 
into  equal  difufe  with  regard  to  the  trial  of  actions. 

IV.  The  county  court  is  a  court  incident  to  the  jurifdic- 
tion  of  the  (heriflF.  It  is  not  a  court  of  record,  but  may  hold 
pleas  of  debt  or  damages  under  the  value  of  forty  (hillings*.  [  36  ] 
Over  fome  of  which  caufes  thefe  inferior  courts  have,  by  the 
exprefs  words  of  the  ftatute  of  Gioucefter*,  a  jurifdidlion 
totally  exclufive  of  the  king's  fuperior  courts.  For  in  order 
to  be  entitled  to  fue  an  a£tion  of  trefpafs  for  goods  before  the 
king's  jufticiais,  the  plaintifi*  is  dire£ted  to  make  affidavit  that 
the  caufe  of  a£lion  does  really  and  bona  fide  amount  to  40  x. ; 
which  affidavit  is  now  unaccountably  difufed**,  except  in  the 

"  Centem  exJinguHs  pagitjuntj  idque  *  Je  M.rlh,  German*  e.  13. 

ip^um  inter  fuos  •vocantur ;  et^  quod  pr'imo  y  Stiernfaook.  /.  I.  c.  2. 

Humerus  fuu^  jam  tiomen  et  honor  efi,  ^4  Inft.  266. 

Tac.  de  mor*  Germ.  c.  6,  *  6  £dw.  I.  c.  8. 

V  de  bell.  Call,  /•  6.  c.  zz.  **  ^  Inft.  391. 
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court  of  exchequer  (2).  The  ftatute  alfo  43£liz.  c.  6.  which 
gives  the  judges  in  many  perfonal  aftions,  where  the  jury 
affefs  lefs  damagoe  than  40/.  a  power  to  certify  the  fame  and 
abridge  the  plaintiff  of  his  full  cods,  was  alfo  meant  to  pre- 
vent vexation  by  litigious  plaintiffs ;  who,  for  purpofes  of 
mere  oppreflion,  might  be  inclinable  to  inftitute  fuits  in  the 
fuperior  courts  for  injuries  of  a  trifling  value.  The  county 
court  m^y  alfo  hold  ple^  of  many  real  aftions,  and  of  all 
perfonal  a£^ions  to  ^ny  amount,  by  virtue  of  a  fpecial  writ 
called  TijuJUcies ;  which  is  a  writ  empowering  the  flieriff  for 
the  fake  of  difpatch  to  do  the  fame  juftice  in  his  county 
court,  as  might  othcrwife  be  had  at  WeftminfterS  The 
freeholders  of  the  county  are  the  real  judges  in  this  CQurt| 
and  the  (heriff  is  the  miniilerial  officer.  The  great  conflu3( 
of  freeholders,  which  are  fuppofcd  always  to  attend  at  the 
county  court,  (which  Spelman  Q2\\s  forum  plebeiae  JMjiitiae  ei 
theatrum  comitivae  poteftatis^y)  is  the  reafon  why  ^11  adis  of 
parliament  at  the  end  of  every  feflion  were  wont  to  be  there 
publifhed  by  the  (herifF;  why  9II  outlawries  of  abfconding 
offenders  are  there  proclaimed  \  and  why  ali  popular  ele£lion9 
which  the  freeholders  are  to  make,  a^  formerly  of  fheriffs 
and  confervatocs  of  the  peace,  and  ftill  of  coroners,  verder- 
ors,  and  knights  of  the  (hire,  mud  ever  be  made  in  pleriQ 
i:omitatUy  or,  in  full  county  court.  "  By  the  ftatute  2  Edw.  VT, 
c.  25.  no  county  court  (liaU  be  adjourned  longer  than  for 
one  month,  confiding  of  twenty-eight  days.  And  this  was 
r  37  !]  ♦^Ifo  the  anticnt  ufage,  as  appears  from  the  laws  of  king  Ed- 
ward the  elder*:  ^^  pra^poftus  (that  is,  the  flieriff)  ad  quar^^ 
**  tarn  circiter feptimanam  frequentem  populi  concionem  celehrato^ 
*'  cuique  jus  dicito  ;  I'ltefqite ftngulas  dirimtto!^  In  thofe  times 
the  county  court  was  a  court  of  great  dignity  and  fplendor, 
the  bifhop  and  the  ^aldprman  (or  earl)  with  the  principal 

«.  Finch  318.  F.  N.  B.  152,  *•  Clcjf.  v.  comitatus,  «  c .  n. 


(2)  But  if  an  adlion  is  inftitutcd  in  any  of  the  courts  of  Weft- 
minfter,  and  if  the  4efendant  makes  an  affidavit  that  the  debt  is 
under  40  J.  the  proceedings  will  be  flayed,  unlefs  the  plaintiff  will 
^fo  make  an  affidavit  to  the  contrary.  4  T*  R,  495.  5  T.  R.  64. 
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men  of  the  (hire  fitting  therein  to  adminifter  juftice  both  in 
lay  and  ecclefiaftical  caufes  ^  But  it's  dignity  was  much, 
impaired^  wlien  the  biihop  was  prohibited  and  the  earl  ne-  - 
glebed  to  attend  it.  And,  in  modern  times,  as  proceedingg 
are  removeable  from  hence  into  the  king's  fuperior  courts^ 
by  writ  of  pone  or  recordari  ^,  in  the  fame  manner  as  from 
hundred  courtSj  and  courts-baron ;  and  as  the  fame  writ  of 
falfe  judgment  may  be  had,  in  nature  of  a  writ  of  error  $  this 
has  occafioned  the  fame  difufe  of  bringing  adiions  therein. 

These  are  the  fevcral  fpccics  of  common  law  courts^ 
which  though  difperfed  univerfally  throughout  the  realm, 
are  neverthelefs  of  a  partial  jurifdi£tion,  and  confined  to  par* 
ticular  di(lri<98:  yet  communicating  with,  and  as  it  were 
members  of,  the  fuperior  courts  of  a  more  extended  and 
general  nature;  which  are  calculated  for  the  adminiftration 
of  redrefg,  not  in  any  one  lordihip,  hundred,  or  county  only, 
but  throughout  the  whole  kingdom  at  large.  Of  which  fort  is^ 

V.  The  court  of  common  pleas,  or,  as  it  \%  frequentlj 
termed  in  law,  the  court  of  common  bench. 

By  the  ancient  Saxon  conflitution  there  was  only  one  ftt« 
perior  court  of  juftice  in  the  kingdom*,  and  that  court  had 
cognizance  both  of  civil  and  fpiritual  caufes:  viz.  the  ivktena^ 
gemote,  or  general  council,  which  afTembled  annually  or  often* 
cr,  wherever  the  king  kept  his  Chriftmas,  Eafter,  or  Whitfun- 
tide,  as  well  to  do  private  juftice  as  to  confult  upon  public 
bufinefs.  At  the  conqueft  the  ecclefiaftical  jurifdidion  was 
diverted  into  another  channel ;  and  the  conqueror,  fearing  t  38  J 
danger  from  thefe  annual  parliaments,  contrived  alfo  to  fepa- 
rate  their  minifterial  power,  as  judges,  from  their  delibera- 
tive, as  counfellors  to  the  crown.  He  therefore  eftablifhed 
a  conftant  court  in  his  own  hall,  thence  called  by  Bra£J:on'* 
and  other  antient  authors  aula  regia  or  aula  regis.  This  court 
vas  compofed  of  the  king's  great  officers  of  ftate  refident  in 
his  palace,  and  ufually  attendant  on  his  perfon  :  fuch  as  the 
Iprd  high  conftable  and  lord  marefchal,  who  chiefly  prefided 

' LL.  EaJgarU  c.  5.  *  /.  3.  tr,  x.  #.  7. 

i  F.  N.  B.  7p.    Fin^h*  4^5. 
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in  matters  of  honour  and  of  arms;  determining  accordiii^  to 
the  law  military  and  the  law  of  nations.  Befides  thefe  there 
were  the  lord  high  fteward,  and  lord  great  chamberlain ;  the 
fteward  of  the  hoafliold ;  the  lord  chancellor,  whofe  peculiar 
bufineft  it  was  to  keep  the  king's  feal,  and  examine  all  fuch 
writs,  grants,  and  letters,  as  were  to  pafs  under  that  autho- 
rity; and  the  lord  high  treafurer,  who  was  the  priticipal  ad- 
Yifer  in  all  matters  relating  to  the  revenue.  Thefe  high 
officers  were  affifted  by  certain  perfbns  learned  in  the  laws, 
who  were  called  the  king's  jufticiars  or  juftices ;  and  by  the 
greater  barons  of  parliament,  all  of  whom  had  a  feat  in  the 
aula  regioy  and  formed  a  kind  of  court  of  appeal,  or  rather  of 
advice,  in  matters  of  griat  moment  and  difficulty*  All  thefe 
in  their  feveral  departments  tranfaded  all  fecular  bufinefs  both 
criminal  and  civil,  and  likewife  the  matters  of  the  revenue : 
and  over  all  prefided  one  fpecial  magiftrate,  called  the  chief 
jufticiar  or  capitalis  juftidarius  totius  Angltae;  who  was  alfo 
the  principal  minifter  of  (late,  the  fccond  man  in  the  king- 
dom, and  by  virtue  of  his  office  guardian  of  the  realm  in  the 
kuig^s  abfence.  And  this  officer  it  was,  who  principally  de- 
termined all  the  vaft  variety  of  caufes  that  arofe  in  this  ex- 
tenfive  jurifdidlion;  and  from  the  plenitude  of  his  power 
grew  at  length  both  obnoxious  to  the  people^  and  dangerous  to 
the  government  which  employed  him  J. 

This  great  univerfal  court  being  bound  to  follow  the 
king's  houfliold  in  all  his  progreflTes  and  expeditions,  the  trial 
r  09  ]of  common  caufes  therein  was  found  very  burthenfome  to 
the  fubjeft.  Wherefore  king  John,  who  dreaded  alfo  the 
power  of  the  jufticiar,  very  readily  confented  to  that  article 
which  now  forms  the  eleventh  chapter  of  magna  carta^  and 
ena£ls,  **  that  communia  plactta  non  fe quant ur  curiam  regis ^  fed 
«<  teneaniur  in  aliquo  loco  certoP  This  certain  place  was  efta- 
hlifhcd  in  Weftminfter-hall,  the  place  where  the  aula  regis 
originally  fate,  when  the  king  refided  in  that  city  ;  and  there 
it  hath  ever  fince  continued.  And  the  court  being  thus  ren- 
dered fixed  and  ftationary,  the  judge  became  fo  too,  and  a 
chief  with  other  juftices  of  the  common  pleas  was  thereupon 

)  Spelnj.  G;.  331,  2,  3.    Gilb.  Hift.  C.  P.  introd.  17. 

appointed ; 
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appointed  y  with  jurifdi6):ioa  to  hear  and  determine  all  pleM- 
of  land|  and  injuries  merely  civil  between  fubjed  and  fub* 
jedi.     Which  critical  eftablifliment  of  this  principal  court  of  • 
common  law^  at  that  particular  jun£ture  and  that  particular  • 
place,  gave  rife  to  the  inns  of  court  in  its  neighbourhood  ; 
and^  thereby  collecting  together  the  whole  body  of  the  com* 
mon  lawyers,  enabled  the  law  itfelf  to  withftand  the  attacks  • 
of  the  canonids  and  civilians,  who  laboured  to  extirpate  and 
deftroy  it^     This  precedent  was  foon  after  copied  by  king 
Philip  the  Fair  in  France,  who  about  the  year  1302  fixed  the 
parliament  of  Paris  to  abide  conftantly  hi  that  metropolis;- 
which  before  ufed  to  follow  the  perfon  of  the  king,  wherever 
he  went,  and  in  which  he  himfelf  ufed  frequently  to  decide 
the  caufes  that  were  there  depending:  but  all  were  then  re- 
ferred to  the  fole  cognizance  of  the  parliament  and  it's  learned 
judges'^.     And  thus  alfo  in  1495  the  emperor  Maximilian  I». 
fixed  the  imperial  chamber  (which  before  always  travelled 
with  the  court  and  houfhold)  to  be  conftantly  held  at  Worms^ 
from  whence  it  was  afterwards  tranflated  to  Spire'. 

The  aula  regia  being  thus  dripped  of  fo  confiderable  a 
branch  of  it's  jurifdi£lion,  and  the  power  of  the  chief  jufti- 
ciar  being  alfo  confiderably  curbed  by  many  articles  in  the 
great  charter,  the  authority  of  both  began  to  decline  apace 
under  the  long  and  troublefome  reign  of  king  Henry  III.  [  40  3 
And,  in  farther  purfuance  of  this  example,  the  other  feveral 
offices  of  the  chief  jufticiar  were  under  Edward  the  firft  (who 
new  modelled  the  whole  frame  of  our  judicial  polity)  fub- 
divided  and  broken  into  diftindl  courts  of  judicature.  A 
court  of  chivalry  was  erected,  over  which  the  condable  and 
marefcbal  prefided ;  as  did  the  fteward  of  the  houfhold  over 
another,  conftituted  to  regulate  the  king's  domeftic  fervants. 
The  high  fteward,  with  the  barons  of  parliament,  formed  an 
auguft  tribunal  for  the  trial  of  delinquent  peers  ;  and  the  ba- 
rons referved  to  themfelves  in  parliament  the  right  of  review- 
ing the  fentences  of  other  courts  in  the  laft  refort.  The  dlftri- 
bution  of  common  juftice  between  man  and  man  was  thrown 

'  See  vol.  I.  iotrod.  §1.  '  Ihid,  xxix.  4$7. 

^  Mod.  Unt  Hid.  xxiiL  396. 

into 
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into  fo  provWent  an  order,  that  the  great  judicial  officers  were 
made  to  form  a  cheque  upon  each  other :  the  court  of  chan- 
cery iffuing  all  original  writs  under  the  great  feal  to  the  other 
courts;  the  common  pleas  being  allowed  to  determine  all 
caufes  between  private  fubjedls;  the  exchequer  managing 
the  king's  revenue ;  and  the  court  of  king's  bench  retaining 
all  the  jurifdi<aion  which  was  not  cantoned  out  to  other 
courts,  and  particularly  the  fuperintendence  of  all  the  reft  by 
iiTay  of  appeal ;  and  the  fole  cognizance  of  pleas  of  the  crown 
or  criminal  caufes.  For  pleas  or  fuits  are  regularly  divided 
into  two  forts;  plens  df  the  crown,  which  comprehend  ali 
crimes  and  mifdcmefnors,  wherein  the  king  (on  behalf  of 
the  public)  is  the  plaintiff;  and  common  p/eas,  which  include 
all  civil  aftions,  depending  between  fubjeft  and  fubjedi. 
The  former  of  thefe  were  the  proper  objedt  of  the  jurifdic- 
tion  of  the  court  of  king's  bench ;  the  latter  of  the  court  of 
common  pleas :  which  is  a  court  of  record,  and  is  ftiled  by 
fir  Edward  Coke"»  the  lock  and  key  of  the  common  law;  for 
therein  only  can  real  adions,  that  is,  aftions  which  concern 
the  right  of  freehold  or  the  realty,  be  originally  brought : 
and  all  other,  or  perfonal,  pleas  between  man  and  man  are 
likewife  here  determined ;  though  in  moft  of  thm  the  king'i 
bench  has  alfo  a  concurrent  authority. 

r    41    3      ^^^  judges  of  this  court  are  at  prefcnt »  four  m  number, 
^  one  chief  and  three  puifn^  juftices,  created  by  the  king's  let* 

tcrs  patent,  who  fit  every  day  in  the  four  terms  to  hear  and 
determine  all  matters  of  law  arifing  in  civil  caufes,  whether 
real,  perfonal,.  or  mixed  and  compounded  pf  both.  Thefe 
it  takes  cognizance  of,  as  well  originally,  as  upon  removal 
from  the  inferior  courts  before-mentioned.  But  a  writ  of 
«rror,  in  the  nature  of  an  appeal,  lies  from  this  court  into 
the  court  of  king's  bench. 

«»  4lnft.  99,  that  the  circuits  might  at  all  times  be 

»  King  James  I.  during  the  greater  fully  fupplied  with  judges  of  the  fuperior 
fjartofhis  reign,  appointed  five  judges  in  courts.  And,  in  fubfequtnt  reign^ 
theeoorts  of  king»8  bench  and  common  •  upon  the  permanent  indifpofidon  of  a 
f^leas,  for  the  benefit  of  a  caflj^ng  voice  judge,  a  fifth  bath  been  fometimes  ap- 
in  xafe  of  a  difference  in  opinion,  -and    pointed.    Kaj^.  475. 

VLThs 
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VI.  Thb  coaft  of  king's  bench  {Co  caDed  bccaufc  the 
king  ufed  formerly  to  fit  there  in  perfon%  the  (lile  of  the  court 
ftiU  being  coram  ipfo  rege){^ )  is  the  fupreme  court  of  common 
law  in  the  kingdom ;  confiding  of  a  chief  juflice  and  three 
putfni  jufticeSj  who  are  by  their  oiEce  the  fovereiga  confer- 
vators  of  the  peace  and  fupreme  coroners  of  the  land.  Te^ 
though  the  king  himfelf  ufed  to  fit  in  this  court,  and  ftill  is 
fuppofed  fo  to  do;  he  did  not,  neither  by  law  is  he  empower- 
ed P  to,  determine  any  caufe  or  motion,  but  by  the  mouth 
of  his  judges^  to  whom  he  hath  committed  his  whole  judicial 
authority'!. 

*  4  Inft.  7  3 •  court  of  king*s  bench .    (See  the  records 

f  See  book  1.  ch.  7.    The  king  ufed  cited  4  Burr.  851.)  (4).     And,  in  later 

lie  decide  caufes  in  perfon  in  the  aula  re*  times  James  I.  is  faid  to  have  fat  there 

fia>     *'  In  curia  dotmm  regis  ipfe  in  pro»  in  perfon,  but  was  informed  by  h}s  judges 

"  pria  perfonajura  decermt."  (Dial,  it  that  he  could  not  deliver  sn  opinion. 

Scaccb,l»  I.  §•  4.)  After  it*i  diflfoiution  4  4lnft.  71. 
king  Edward  J.  frequent!/  iat  in  the 


(3  )  This  court  18  called  the  queen's  bench  in  the  reign  of  a  queen^ 
and  during  the  proteftorate  of  Cromwell  it  was  filled  the  upper 
bench. 

(4)  Lord  Mansfield,  in  4  Burr.  851.  does  not  mean  to  fay,  nor 
do  the  records  there  cited  warrant  the  conclufion,  that  Ed.  I.  ac* 
tually  fat  in  the  king's  bench.  Dr.  Henry,  in  his  very  accurate 
Hiftory  of  Great  Britain,  informs  us,  that  he  has  found  no  inftance 
of  any  of  our  kings  fitting  in  a  court  of  juflice  before  £d.  IV.  '*  A  nd 
**  Ed.  IV.  (he  fays)  in  the  fecond  year  of  his  reign,  fat  three  days 
**  together,  during  Michaelmas  term,  in  the  court  of  king's  bench; 
**  but  it  is  not  faid  that  he  interfered  in  the  bufmefs  of  the  court; 
*'  and  as  he  was  then  a  very  young  man,  it  is  probable  that  it  was 
•*  his  intention  to  learn  in  what  manner  juflice  was  adminiflered, 
♦*  rather  than  to  a6l  the4)art  of  a  judge."    5  vol.  382.  410  edit. 

Lord  Coke  fays,  that  the  words  in  magna  charta^  c.  29.  necfuper 
turn  ihimus  nee^  fufer  eum  mittemus  nifiy  Csfr.  fignifying  that  we  (hall 
not  fit  in  judgment  ourfelves,  nor  fend  our  commiflioners  or  judges 
to  try  him.     2  Inft,  46. 

But  that  this  is  an  erroneous  conflrudlion  of  thefe  words,  appears 

from  a  charter  granted  by  king  John  in  the  i6th  year  of  his  reign^ 

which  is  thus  exprefTed,  necfupsr  ecs  per  vim  velper  arma  ihmus  ntfi 

per  legem  regni  noftri  vd  per  judicium  pariumfuomm.    See  Int.  to  BL 

Mag,  Cb.  p.  xiiL 
'  Thw 
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This  court,  which  (as  we  hate  faid)  is  the  remnant  of  the 
aula  regia,  is  not,  nor  can  be,  from  the  very  nature  and 
conftitution  of  it,  fixed  to  any  certain  place,  hut  may  follow 
the  king's  perfon  wherever  he  goes  5  for  which  teafon  all 
procefs  ifluing  out  of  this  court  in  the  king's  name  is  return- 
£423  able  **  ubicunque  fuerimus  in  Anglia!^    It  bath  indeed,  for 
'  fome  centuries  paft,  ufually  fate  at  Weftminfter,  being  an  an- 
cient palace  of  the  crown  5  but  might  remove  with  the  king 
to  York  or  Exeter,  if  he  thought  proper  to  command  it. 
And  we  find  that,  after  Edward  I.  had  conquered  Scotland j 
it  a£):ually  fate  at  Roxburgh  \     And  this  moveable  quality^ 
as  well  as  it's  dignity  and  power,  are  fully  exprefied  by  firac- 
ton,  when  he  fays  that  the  jufticcs  of  this  court  are  <'  r^^/- 
*•  tales ^  generates i  perpetuij  ei  major es;  a  latere  regis  refidenies  : 
«*  qui  omnium  aliorum  corrigere  tenentur  injurias  et  error  es  *." 
And  it  is  moreover  efpecially  provided  in  the  articuli  fuper 
cartas^  that  the  king's  chancellor,  and  the  juftices  of  his 
bench,  (hall  follow  him,  fo  that  he  may  have  at  all  times 
near  unto  him  fome  that  be  learned  in  the  laws.  ^ 

The  }urifdi£lion  of  this  court  is  very  high  and  tranfcend- 
ent.  It  keeps  all  inferior  jurifdi£t ions  within  the  bounds  of 
their  authority,  and  may  either  remove  their  proceedings  to 
be  determined  here,  or  prohibit  their  progrefs  below.  It 
fuperinttnds  all  civil  corporations  in  the  kingdom.  It  com* 
mands  magiftrates  and  others  to  do  what  their  duty  requires, 
in  every  cafe  where  there  is  no  other  fpecific  remedy.  It 
protefts  the  liberty  of  the  fubjeft,  by  fpeedy  and  fummary 
interpofition.  It  takes  cognizance  both  of  criminal  and  civil 
caufes ;  the  former  in  what  is  called  the  crown-fide  or  crown* 
office;  the  latter  in  the  plea-fide  of  the  court.  The  juri& 
didlion  of  the  crown-fide  it  is  not  our  prefent  bufinefs  to 
confider;  that  will  be  more  properly  difcufled  in  the  enfuing 
volume.  But  on  the  plea-fide,  or  civil  branch,  it  hath  an 
original  jurifdidlion  and  cognizance  of  all  aSions  of  trefpafs, 
or  other  injury  alleged  to  be  committed  vi  et  armis;  of 
aSions  for  forgery  of  deeds,  maintenance,  confpiracy,  de- 

'  M.  zo,  ai  Edw.  I.    HaH  Hitt.  C,        •  /.  3.  c,  10. 
L.  aoo.  t  28  Edw.  I.  c.  5. 

ceit, 
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celtf  and  aflions  on  the  cafe  which  allege  any  faffity  or 
fraud :  all  of  which  faTour  of  a  crimiixal  nature,  although 
the  adlion  is  brought  for  a  civil  remedy}  and  make  the  de- 
fendant liable  in  ftridnefs  to  pay  a  fine  to  the  king,  as  well  C    43   1 
as  damages  to  the  injured  party  \    The  fame  do£lrine  is  alfo 
now  extended  to  all  a£lions  on  the  cafe  whatfoever^:  but 
no  a£iion  of  debt  or  detinue,  or  other  mere  civil  a&ion,  can 
hj  the  common  iafv  be  profecuted  by  any  fubjedi  in  this  court, 
by  original  writ  out  of  chancery*  ;  though  an  a£tion  of  debt, 
givcn>by^ij/«/tf,  may  be  brought  in  the  king's  bench  as  well 
as  in  the  common  pleas }".     And  yet  this  court  might  always 
have  held  plea  of  any  civil  a£iion  (other  than  afliions  real) 
provided  the  defendant  was  an  officer  of  the  court;  or  in  the 
cuftody  of  the  marflial,  or  prifon-keeper,  of  this  court,  for 
a  breach  of  the  peace  or  any  other  offence  *•     And,  in  pro* 
cefs  of  time,  it  began  by  a  fi£tion  to  hold  plea  of  all  per« 
fonal  actions  whatfoever,  and  has  continued  to  do  fo  for 
ages^:  it  being  furmifed  that  the  defendant  is  arretted  for  a 
fuppofed  trefpafs,  which  he  never  has  in  reality  committed  ^ 
and,  being  thus  in  the  cuftody  of  the  marlhal  of  this  courts 
the  plaintiff  is  at  liberty  to  proceed  againft  him  for  any  other 
perfonal  injury:  which  furmife,  of  being  in  the  marlhars 
cuftody,  the  defendant  is  not  at  liberty  to  difpute  \     And 
thefe  fiAions  of  law,  though  at  firft  they  may  ftartle  the  ftu* 
dent|  he  will  find  upon  farther  confideration  to  be  highly 
beneficial  and  ufeful :  efpecially  as  this  maxim  is  ever  inva«- 
tiably  obferved,  that  no  fi£lion  (hall  extend  to  work  an  injury  $ 
it's  proper  operation  being  to  prevent  a  mifchief,  or  remedy 
an  inconvenience,  that  might  refult  from  the  general  rule  of 
law^.     So  true  it  is,  that  in  JiBione juris  femper  fub/iftit  aeqtd^ 
tas  ^.     In  the  prefent  cafe,  it  gives  the  fuitor  his  dioice  of 

■  Finch.  L.  198.     a  Inft.  23.     Dy-  fiBioium  non  adnattitur  prebatio:  qmd 

verfite  de  eourtex,  C.  hank  h  roy*  enim  tffkertt  prehatio  vaitatis,  uhi  fiHh 

V  F.  N.  B   556.  92.     I  Lilly,  praft.  adttrjui  veritatem  fingitf    Nam  JiHw 

Reg.  503.  nihil  aliud  eft^  quam  legit  adtterfui  v«n'- 

^  4  Inft.  76.  Trye*s  Jas  Filazar.  loi.  tatem  in  rt  fajjAitx  etcjufia  can/a  dif^ofitio, 

y  Carth.  234.  (Gotbdfred.  in  Ff,  L  22.  t.  3.) 

*  4  Inft.  71.  *  3  Rep*  30.     2  Roll.  Rep.  502. 

*  Jbid,  72.  *  H  R«p.  5»*    Cq.  Litt.  J  $0. 

*  Thu8  too  in  the  civil  law ;  contra 

I  more 
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more  than  otie  tribunal,  before  which  he  may  tnftitute  hi&  ac^' 
tion;  and  prevents  the  circuity  and  delay  of  juftice,  by  allot^<* 
£  44  ]]iAg  that  fuit  to  be  originally^  and  in  the  firft  inftance, 
commenced  in  this  Courts  which  after  a  determination  in 
another,  might  ultimately  be  brought  before  it  on  a  writ  of 
error. 

For  this  court  is  likewife  a  court  of  appeal,  into  which 
may  be  removed  by  a  writ  of  error  all  determinations  of  the 
court  of  common  pleas,  and  of  all  inferior  courts  of  record 
in  England ;  and  to  which  a  writ  of  error  lies  alfo  from  the 
court  of  king's  bench  in  Ireland (5).  Yet  even  this  fo  high 
and  honourable  court  is  not  the  dernier  refort  of  the  fubje£l : 
for,  if  he  be  not  fatisfied  with  any  determination  here,  he 
may  remove  it  by  writ  of  error  into  the  houfe  of  lords,  or  the 
court  of  exchequer  chamber,  as  the  cafe  may  happen,  ac- 
cording to  the  nature  of  the  fuit,  and  the  manner  in  which 
It  has  been  profecuted. 

VII.  The  court  of  exchequer  is  inferior  in  rank  not  only 
to  the  court  of  king's  bench,  but  to  the  common  pleas  alfo; 
but  I  have  chofen  to  confider  it  in  this  order,  on  account  of 
it's  double  capacity,  as  a  court  of  law  and  a  court  of  equit]f 
alfo.  It  is  a  very  ancient  court  of  record,  fet  up  by  William 
the  conqueror  %  as  a  part  of  the  aula  regia^,  though  regu- 
lated and  reduced  to  it's  prcfent  order  by  king  Edward  1*^; 
and  intended  principally  to  order  the  revenues  of  the  crown, 
and  to  recover  the  king's  debts  and  duties^.  It  is  called  the 
txchcqutTffcaccharium^  from  the  chequed  cloth,  refembling 
a  chefs  board,  which  covers  the  table  there ;  and  on  which, 
when  certain  of  the  king's  accounts  are  made  up,  the  fums 
are  marked  and  fcored  with  counters.  It  confifts  of  two  divi- 
jEons :  the  receipt  of  the  exchequer,  which  manages  the  royal 
revenue,  and  with  which  thefe  commentaries  have  no  con- 

r 

•  Lamb*  Arebeion*  24.  «  Spclm.  Guil.  L  in  cog,  leg.  vet*  tf/u</ Wilkins. 

''Madox.  hift.  ezch.  IC9.         ^  4lnft.  103.— 116. 


^5)  This  altered  by  the  23  Geo.  III.  c.  28.  which  fee  in  the 
\  vol*  104.  n.  [4. 

cern; 
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Xxtn  i  and  the  court  or  judicial  part  of  it,  which  is  again  fub« 
diyided  into  a  coiirt  of  equity,  aud  a  court  of  common  law. 

The  court  of  equity  is  held  in  the  excheqiief  chamber  be-  f  45  1 
fore  the  lord  treafurer,  the  chancellor  of  the  eschequer,  the 
chief  baron,  and  three  puiftii  ones.  Thefe  Mr.  Seldon  con- 
je&nres  ^  to  have  beeil  anciently  made  out  of  fuch  as  were 
barons  of  the  kingdom,  or  parliamentaty  batons  \  and  thence 
to  have  derived  their  name  j  ^s^hich  conjedure  receives  great 
ftrength  from  Bradton^s  explaAatlon  of  magna  carta,  c.  14. 
which  dire&s  that  the  e^sirls  and  barons  be  amerced  by  their 
peers;  that  is,  fays  he,  by  the  barons  of  the  exchequer*'. 
The  primary  and  original  buGnefs  of  this  court  is  to  call  the 
king's  debtors  to  account,  by  bill  filed  by  the  attorney-gene- 
ral ;  and  to  recover  any  lands,  tenements,  or  hereditament8> 
any  goods,  chattels,  or  other  profits  of  benefits,  belonging  to 
the  crowti.  So  that  by  their  original  conftitution  the  jurif- 
didion  of  the  courts  of  common  pleas,  king's  bench,  and 
exchequer,  was  entirely  ftparate  and  diftin£l :  the  common 
pleas  being  intended  to  decide  all  controverGes  between  fub- 
jcQ:  and  fubjefk;  the  king's  bench  to  correfl:  all  crimes  and 
tniOemefnorsthat  amount  to  a  breach  of  the  peace,  the  king 
being  then  plaintiff,  as  fuch  offences  ate  in  open  derogation 
bf  the  jr'i/ra  Hghlia  of  his  crowh:  and  the  ejcchequer  to  ad- 
juft  and  recover  his  revenue,  wherein  the  king  alfo  is  plain- 
tiff, as  the  withholding  arid  non-payment  thereof  is  an  injury 
to  his  jura  fifcalia.  But,  as  by  a  fi£lion  almoft  all  forts  of 
^  civil  anions  afe  now  allowed  to  be  brought  in  the  king's 
bench,  in  like  manner  by  another  fi£tion  all  kinds  of  perfonal 
fuits  may  be  plrof^^cuted  in  the  court  of  exchequer.  For  as 
all  the  officers  and  minifters  of  this  court  h^ve,  like  thofe  of 
other  fuperiot  courts,  the  privilege  of  fuing  and  being  fued 
dnly  in  their  o>Vn  court ;  fo  alfo  the  king's  debtors  and  far« 
Ihers,  and  all  accomptants  of  the  exchequer,  are  privileged 
to  fue  and  implead  all  manner  of  perfons  in  the  fame  court  of 
equity,  that  they  themfelvcs  ar^  called  into.    They  have  Uke« 

*  Tit.  hont  2.  5.  i6«  k  /.  3.  tr,  %.  f.  I.  §  3. 
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wife  privilege  to  fue  and  implead  one  another,  or  any 
ftranger,  in  the  fame  kind  of  common  law  aftions  (where 
the  perfonalty  only  is  concerned)  as  are  profecuted  in  the 
court  of  common  pleas. 

[  ^5  ]  This  gives  original  to  the  common  law  part  of  their  jurif- 
di^tion^  which  was  eftablifiied  merely  for  the  benefit  of  the 
king's  accomptants,  and  is  exercifed  by  the  barons  only  of 
the  exchequer,  and  not  the  tre'afurer  or  chancellor.  The 
writ  upon  which  all  proceedings  here  are  grounded  is  called 
a  quo  minus :  in  which  the  plaintiff  fuggefts  that  he  is  the 
king's  farmer  or  debtor,  and  that  the  defendant  hath  done 
him  the  injury  or  damage  complained  of ;  quo  minus  fujictens 
exiftity  by  which  he  is  the  lefs  able,  to  t>ay  the  king  his  debt 
or  rent.  And  thefe  fuits  are  exprefsly  directed,  by  what  is 
called  the  (tatute  of  Rutland^,  to  be  confined  to  fuch  matters 
only,  as  fpecially  concern  the  king  or  his  minifters  of  the  ex- 
chequer. And  by  the  articuli  fuper  cartas  "^  it  is  enafted^ 
that  no  common  pleas  be  thenceforth  holden  in  the  exche- 
quer, contrary  to  the  form  of  the  great  charter.  But  now, 
by  the  fuggeftion  of  privilege,  any  perfon  maybe  admitted  to 
fue  in  the  exchequer  as  well  as  the  king's  accomptant.  The 
furmife,  of  being  debtor  to  the  king,  is  therefore  become 
matter  of  form  and  mere  words  of  courfe,  and  the  court  is 
open  to  all  the  nation  equally.  The  fame  holds  with  regard 
to  the  equity  fide  of  the  court :  for  there  any  perfon  may  file 
a  bill  againft  another  upon  a  bare  fuggeftion  that  he  is  the 
king's  accomptant;  but  whether  he  is  fo,  or  not,  isnei^r 
controverted.  In  this  court,  on  the  equity  fide,  the  clergy 
have  long  ufed  to  exhibit  their  bills  for  the  non-payment  of 
tithes  \  in  which  cafe  the  furmife  of  being  the  king's  debtor 
is  no  fidion,  they  being  bound  to  pay  him  their  firft  fruits* 
and  annual  tenths.  But  the  chancery  has  of  late  years  ob- 
tained a  large  fhare  in  this  bufinefs. 

An  appeal  from  the  equity  fide  of  this  court  lies  immedi- 
ately to  the  houfe  of  peers;  bnt  from  the  common  law  fide» 

» 
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in  purfuance  of  the  (latute  3 1  Edw.  III.  c.  i  a.  a  writ  of  error 
muft  be  firft  brought  into  the  court  of  exchequer  chamber. 
And  from  the  determination  there  had  there  liesi  in  the  der» 
nUr  refort^  a  writ  of  error  to  the  houfe  of  lords. 

VIII.  The  high  court  of  chancery  is  the  only  remainingi  [  47  ] 
and  in  matters  of  civil  property  by  much  the  mod  important 
of  any,  of  the  king's  fuperior  and  original  courts  of  juftice. 
It  has  its  name  of  chancery,  cancellarta^  from  the  judge  who 
prefides  hercy  the  lord  chancellor  or  cancellarius ;  wh0|  fir 
Edward  Coke  tells  us.  is  fo  termed  a  cancellando^  from  can- 
celling  the  king's  letters  patent  when  granted  contrary  to 
law,  which  is  the  highed  point  of  his  jurifdi£lion  ".  But  the 
office  and  name  of  chancellor  (however  derived)  was  cer- 
tainly known  to  the  courts  of  the  Roman  emperors:  where 
it  originally  feems  to  have  fignified  a  chief  fcribe  or  fecretary» 
who  was  afterwards  invefted  with  feveral  judicial  powers,  and 
a  general  fuperintendency  over  the  reft  of  the  officers  of  the 
prince.  From  the  Roman  empire  it  pafled  to  the  Roman 
churchy  ever  emulous  of  imperial  ftate ;  and  hence  every 
bifliop  has  to  this  day  his  chancellor,  the  principal  judge  of 
his  cohfiftory.  And  when  the  modern  kingdoms  of  Europe 
were  eftabliflied  upon  the  ruins  of  the  empire,  almoft  every 
ftate  preferved  it's  chancellor,  with  different  jurifdi£lions  and 
dignities,  according  to  their  different  conftitutions.  But  in 
all  of  them  he  feems  to  have  had  the  fupervifion  of  all  char- 
ters, letters,  and  fuch  other  public  inftruments  of  the  crown, 
as  were  authenticated  in  the  moft  folemn  manner:  and  there- 
fore when  feals  came  in  ufe,  he  had  always  the  cuftody  of 
the  king's  great  feal.  So  that  the  office  of  chancellor,  or 
lord  keeper,  (whofe  authority  by  ftatute  5  Eliz.  c.  18.  is 
declared  to  be  exafMy  the  fame,)  is  with  us  at  this  day  created 
by  the  mere  delivery  of  the  king's  great  feal  into  his  cuftodyo: 
whereby  he  becomes*  without  writ  or  patent,  an  officer  of 
the  greateft  weight  and  power  of  any  now  fubfifting  in  the 
kingdom  \  and  fuperior  in  point  of  precedency  to  every  tem- 

«  4  Inft.  SS.  •  Lamb.  Arcbeion.  65.     2  Roll.  Abr.  385. 
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poral  TordP*  He  is  a  privy  counfellor  by  his  office  ^  and^ 
according  to  lord .  chancellor  Ellefmere',  prolocutor  of  the 
houfe  of  lords  by  prefcription.  To  him  belongs  the  appoint- 
[  48  ]  ment  of  all  juftices  of  the  peace  throughout  the  kingdom- 
Being  fonnerly  ufually  an  ecclefiaftic,  (for  none  elfe  were 
then  capable  of  an  office  fo  converfant  in  writings,}  and  pre- 
fiding  over  the  royal  chapel  ^,  he  became  keeper  of  the  king's 
confcience;  vifitor,  ill  right  of  the  king,  of  all  hofpitals  and 
colleges  of  the  king's  foundation ;  and  patron  of  all  the  king's 
livings  under  the  value  of  twenty  marks*  per  annum  in  the 
king's  books  (6).    He  is  the  geheral  guardian  of  all  iafants> 

P  Stat.  31  Hen.  VIII.  c.  lo.  '  Madcx.  hift.  of  exch.  42. 

Y  Sclden.  office  of  lord  chane.  §  3.  *  38  Edw.  III.  3.  F.  N.B.  J5.  thoagit 

'  of  the  office  of  lord  chancellor,  o/ir.  Hobart  (214*)  extxnds  tfai»  yHuc  f 

1651.  twenty  pounds. 


(6)  With  regard  to  the  chancellor's  patronage,  there  feems  to 
be  feme  inaccuracy  in  the  learned  judge's  text  and  references.  I 
humbly  conceive  that  a  truer  ftatement  is  this,  vix.  that  it  appears 
from  the  rolls  of  parliament  in  the  time  of  Ed.  III.  that  it  had  been 
the  ufage  before  that  time  for  the  chancellors  to  give  all  the  king'» 
livings,  taxed  (by  the  fubfidy  affcfimcnts )  at  twenty  marks  or  under, 
to  the  clerks,  who  were  then  actually  cleri  or  clergymen^  who  had 
long  laboured  in  the  court  of  chancery ;  but  that  the  bifhop  of  Lin^ 
coin,  when  he  was  chancellor,  had  given  fuch  livings  to  his  own  and 
other  clerks,  contrary  to  the  pleafnre  of  the  king  and  the  antient 
ufage ;  and  therefore  It  is  recommended  to  the  king  by  the  council 
to  command  the  chancellor  to  give  fuch  livings  only  to  the  clerks 
of  chancery,  the  exchequer,  and  the  other  two  benches  or  courts  of 
Weftminfter-hall.  4  Edw.  Ill,  wo.  5 1 .  But  llnce  the  new  valua- 
tion of  benefices,  or  the  king's  books  in  the  time  of  Henry  the 
(ughth,  and  the  clerks  ceafed  to  be  in  orders,  the  chancellor  has  had 
the  abfolute  difpoial  of  all  the  king's  livings,  even  where  the  pre- 
fentation  devolves  to  the  crown  by  lapfe,  of  the  value  of  twenty- 
pounds  a  year  or  under  in  the  king's  books./  It  does  not  appear 
how  this  enlarged  patronage  has  been  obtained  by  the  chancellor^ 
but  it  is  probable  by  a  private  grant  of  the  crown,  from  a  confidera- 
tion  that  the  twenty  marks  in  the  time  of  £d.  III.  were  equivalent 

to  twenty  pounds  iath^  time  of  Henry  VIII.  Gihf,  ;j6^    i  Bum^ 
Ect  Lwwf  129. 
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Idiots,  and  lunatics;  and  has  the  general  fuperintendanceof  all 
charitable  ufcs  in  the  kingdom.     And  all  this,  over  and  above 

So  far  this  was  the  note  in  the  lail  edition  ;  but  a  revesend 
gentleman  has  been  fo  obliging  as  to  fuggeft  to  me^  that,  hav- 
ing once  had  occafi^n  to  examine  the  fubje£t,  he  was  inclined 
to  tUnk^  that  the  chancellor's   patronage  was  <:oniined  to  be- 
nefices under  20  /•  a  year,  and  that  livings  exadlly  of  that  value 
belonged  to  the  king,  to  be  prefented  to  by  himfelf  or  his  mlni- 
Aer.     Having,  in  oonfeqaence,  looked  ,m9re  attentively  into  the 
fubjeft,  I  am  flill  of  opinion,  that  the  authorities  fupport  what  is  ad« 
vanced  in  the  preceding  part  of  the  note.     It  cannot  be  doubted, 
that  iince  the  new  valor  bfneficiorum^  pounds  were  intended  to  be  fub- 
ftituted  for  marhs^  and  this  is  exprefsly  ftated  by  blfliop  Gibfon, 
p.  764.    In  the  4  Ed.  III.  cited  above,  the  chancellor's  patronage  is 
ftated  to  be  of  all  livings  of  20  marks  and  under,  d^Itajx  de  vwt  marcs 
€t  dedeyns.     In  the  i  Hen,  VL  no.  25,  Rolls  of  ParTtament^  there  is 
a  record  appointing  the  duke  of  Bedford  proteAor,  and  the  duke 
of  Olouccfter  protestor  in  his  abfence ;  and  amongft  other  privileges 
it  grants  the  proteftor  for  the  time  being,  the  patronage  of  all  the 
livings  belonging  to  the  crown,  ultra  taxam  vtglnti  marc  arum  ufqus  ad 
taxam  triglnta  marcarum  inclufivcy  and  referves  tlic  reft  of  the  ro)*^! 
patronage  to  the  king,  except  the  benefices  belonging  to  the  chan- 
cellor, virtute  officii  fm»     The  word  inclufive  can  only  apply  to  the 
words  ufque  adtriginta ;  it  cannot  be  reconciled  with  ultra^  which  v,  as 
intended  to  leave  the  chancellor  20  or  under.     This  is  alfo  clearly 
cxprelTed  in  the  Regiflrum  Brevtum  307,  where  there  is  an  antient 
writ  called  de  primo  benejicio  eccle/iaftico  habendo,     Volumus  quod  idem 
A  ad pnmumheneficium ecdejtajiicum  (taxationem  vigin/i  marcarum  ex" 
cedens)  vacaturum^  quod  ad prafentationem  nojlram  pertinuerity  C9*f . 

In  the  year  book  38  Ed.  III.  3.  it  is  laid  down  as  law,  that  the 
king  fliall  prefent  to  tout%  efglifes  que  pajfent  V extent  de  20  mari^i  ; 
and  in  the  next  line  it  is  fald,  that  the  chancellor  fhall  prefent  to 
aU  not  taxed  at  20  marks,  and  having  underftood  that  the  living 
in  queftion  was  taxed  at  40  x.  he  had  prefented  to  it,  but  as  in  fadi 
it  was  taxed  at  40  /.  the  king  claimed  it.  The  words  in  FrencK 
date  the  general  law,  the  reft  only  apply  to  the  particular  cafe. 
Yet  Watfon  is  fo  carelefs  as  to  ftate  the  chancellor's  patronage  to 
be  under  20  marks  and  under  20  /.  and  refers  to  this  authority, 
ch.  9.  But  it  is  corredly  cited  by  Comyns,  to  fupport  the  poll- 
tion,  that  the  chancellor  has  the  patronage  of  20  marks,  or  20/. 
Dig.  Tit.  EfgU  H.  5.  In  i^f/a;.  /?.  b.  35,  it  is  ftated  to  be  under 
20  marks,  without  taking  any  uotice  of  20  exa6Vly.     And  in  a 
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the  yaft  and  cxtenfive  jurifdidlion  which  he  exercifes  in  his 
judicial  capacity  in  the  court  of  chancery;  wherein,  as  in 
the  exchequer,  there  are  two  diftlnft  tribunals :  the  one 
ordinary,  being  a  court  of  common  law ;  the  other  extraor- 
dinary, being  a  court  of  equity. 

The  ordinary  legal  court  is  much  more  antient  than  the 

court  of  equity.     It's  jurifdi£liou  is  to  hold  plea  upon  ^/cirf 

Jkdas  to  repeal  and  cancel  the  king's  letters  patent,  when 

made  againil  law,  of  upon  untrue  fuggedions;  and  to  hold 


cafe  in  Hob.  214,  the  word  is  unJer.     In  that  cafe  the  chancellor 
l^ad  prefented  to  a  living  lapfed  to  the  crown  above  ao  A  a  year, 
and  it  was  held  that  the  king  could  have  no  remedy*  becaufe  the 
prefentatipn  had  pafTed  the  great  feal,  and  therefore  apparently  made 
by  the  king  himfelf;  but  if  the  prefentation  had  Hated,  that  the  be* 
ncfice  was  under  the  value  of  20  A  then  it  would  have  been  void,  be- 
caufe the  chancellor  mufl  have  been  deceived. — In  this  cafe  there 
was  no  occafion  to  ftate  the  inilance  of  a  living  of  the  exa£l  value 
of  20  /.     This  was  a  benefice,  which  had  devolved  to  the  crowq 
by  lapfe,  but  no  objeftion  is  made  on  that  grouud»  and  there  feems 
to  be  no  reafon  for  any  difUndUon,  whether  the  benefice  devolves  tp 
the  king  by  lapfe  or  by  promotion  of  the  incumbent,  or  it  is  part 
of  his  origin^  patronage^     I  have  flated  the  authorities  which 
exprefsly  give  the  chancellor  the  patronage  of  the  value  of  20 
marks,  or  now  :^o  /.  and  I  have  referred  to  thqfe  which  ftate  it  to  be 
Mnder;  and  I  cannot  but  obferve  fo  far  they  are  all  confiftent,  as  I 
^nd  no  authority  in  oppofition  to  tbofe  above,  declaring  that  livings 
pf  the  value  of  ao  /.  belong  to  the  king  and  not  to  the  chancellor. 
The  gentleman  who  wifhed  me  to  examine  the  authorities  upon 
this  fubje6i|  was  fo  obliging  as  to  inform  me  that  the  crown  haa  the 
patronage  of  five  livings  of  the  exad  value  of  20  /.  in  the  king's 
books,  but  that  feveral  others  of  that  value  occafionaUy  devolve  to 
the  crown  by  lapfe  s^nd  promotion  \  that  he  has  examined  the 
church  bpok;  in  the  f^cretary  of  ftate-s  ofigce,  and  that  he  finds 
1^'ithin  the  pref^nt  century  many  inftancesof  prefentations  to  thofe 
livings  by  the  crown,  but  he  admits  in  fome  modern  inftances, 
where  the  right  tp  the  prefentation  has  befen  claimed  both  by  the 
phancellor  and  the  minifter,  that  the  latter  has  yielded  to  the  former. 
From  the  whole,  one  iff  led  to  conclude  that  thefe  prefentatlons 
made  by  the  crown,  were  owing  either  to  ^e  ina^ention  or  the 
^^CPmmodatipn  of  the  cIu^Qcellorf 
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plea  of  pedtionSi  monftrans  de  droits  traverfes  of  officesj  and 
the  like;  when  the  king  hath  been  advifed  to  do  any  z(kf  or 
is  pat  in  pofleflion  of  any  lands  or  goods»  in  prejudice  of  a 
fubje^l's  right  ^  On  proof  of  which,  as  the  king  can  never 
be  fuppofed  intentionally  to  do  any  wrong,  the  law  queilions 
not  but  he  will  immediately  redrefs  the  injury;  and  refers 
that  confcientious  taik  to  the  chancellori  the  keeper  of  his 
confcience.  It  alfo  appertains  to  this  court  to  hold  plea  of 
all  perfonal  a^iionsi  where  any  officer  or  mitiifter  of  the  court 
is  a  party".  It  might  likewife  hold  plea  {^j  fclre facias)  of 
partitions  of  lands  in  coparcenary  ^,  and  of  dower  %  where 
any  ward  of  the  crown  was  concerned  in  intereftj  fo  long  as 
the  military  tenures  fubiifted :  as  it  now  may  alfo  do  of  the 
tithes  of  foreft  land,  where  granted  by  the  king  and  claimed  [  49  j 
by  a  ftranger  againft  the  grantee  of  the  crown  ^;  and  of  exe* 
cutions  on  ftatutes,  or  recognizances  in  nature  thereof  by 
the  ftatute  23  Hen.  VIIL.x.  6^  But  if  any  caufe  comes  to 
iflue  in  this  court,  that  is,  if  any  fad  be  difputed  between 
the  parties,  the  chancellor  cannot  try  it,  having  no  power  to 
fummon  a  jury :  but  muft  deliver  the  record  propria  manu 
into  the  court  of  king's  bench,  where  it  (hall  be  tried  by  the 
country,  and  judgment  (hall  be  there  given  thereon*.  And 
when  judgment  is  given  in  chancery  upon  demurrer  or  the 
like,  a  writ  of  error,  in  nature  of  an  appeal,  lies  out  of  this 
ordinary  court  into  the  court  of  king's  bench  ^:  though  fo 
little  is  ufually  done  on  the  common  law  fide  of  the  court, 
that  I  have  met  with  no  traces  of  any  writ  of  error  ^  being 
aflually  brought,  fince  the  fourteenth  year  of  queen  Eliza- 
beth,-rf.  D.  iS72. 

Ik  this  ordinary,  or  legal,  court  is  alfo  kept  the  officina 
juftitiae:  out  of  which  all  original  writs  that  pafs  under  the 

*4Rep.  54*  S4*    ft9<4^47«    Hycr.  3x5.    i  Roll. 

•  4  Inft.  So.  Rep.  zS;.    4  Inft,  80. 

^  Co.  Litt*  171.    F*  N.-B.  6x»  '  The  oinnion  of  lord  keeper  North 

«  Bto*jibr.tit,dower,€6^Mow,$6$*  in  1681  (i  Vem.  131.     i  Eqa.  Caf. 

f  Bid.  w^«  t.  dijmu*  lOt  abr.  isp*)  that  no  foch  writ  of  error  lajr, 

•  %  RoU.  Abr.  469*  and  that  an  ii^uodion  might  be  iflue^ 

•  Cro,  Jac.  !%•    Latch«  lis.  againft  it,  fcemi  not  to  have  been  well 
»  Yearbook,  18 Edvf.  JU,%$,  ly^Jf.  coniidared* 

E  4  great 
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great  feal,  all  commiffions  af  charitable  ufes,  fewers»  bank-* 
ruptcy,  idiotcy,  lunacy,  and  the  like,  do  iffue  j  and  for  which 
it  is  always  open  to  the  fubjeft,  who  may  there  at  any  time 
demand  and  have,  ^x  d^bltojuflitiae^  any  writ  that  his  occa- 
Cons  may  call  for.  Thefe  writs  (relating  to  the  bufinefs  of 
the  fubjedl)  and  the  returns  to  them  were,  according  to  the 
iimpUcity  of  ancient  times,  originally  kept  in  a  hamper,  in 
banaperioi  and  thQ  others  (relating  to  fuch  matters  wherein 
the  crown  is  immediately  or  mediately  concerned)  were  pre-* 
ferved  in  a  little  fack  or  bag,  in  parva  baga  /  and  thence  hatl^ 
5irifen  the  diftinftion  of  the  hanaper  office,  ^jxA.  petty  hag  office, 
which  both  belong  to  the  conimon  law  court  in  chancery. 

C  50  ]  But  the  extraordinary  court,  or  court  of  equity,  is  now 
become  the  court  of, the  greateft  judicial  conftquence.  This 
diftin£tion  between  law  and  equity, as adminiftered  in  different 
courts,  is  not  at  prefent  known,  nor  fbems  to  have  ever  been 
known,  in  any  other  country  at  any  time  •*:  and  yet  the  dif- 
ference of  one  from  the  other,  when  adminiftered  by  the  fame 
tribunal,  was  perfeftly  familis^r  to  the  Romans®;  the  jus 
praetoriutn^  or  difcretion  of  the  praetor,  being  difl:in£^  froni 
the  kges  or  ftanding  laws^ :  but  the  power  of  both  centered 
in  one  and  the  fame  magiftrat?,  who  was  equally  enti;ufted 
to  pronounce  the  rule  of  law,  and  to  apply  ic  to  particular 
Cfifes  by  the  principles  of  equity.  With  us  too,  the  aula 
regia^  which  was  the  fupreme  court  of  judicatyre^  undoubt- 
edly adminiftered  equal  juftice  according  to  the  rules  pf  both 
or  either,  as  t;he  cafe  might  chance  to  require:  and,  when 
that  was  broken  to  pieces,  the  idea  of  a  court  of  equity,  aa 
diftinguiOied  from  a  court  of  law,  did  not  fubfift  in  the  ori- 
ginal plan  of  partition,     For  though  equity  is  mentioned  by 

^  The  ctme'tt  of-  cofifiUn(ey  ioftituted  their  <kcUions  ^s  well  upon  principles  of 

by  John  HI,  kiag  of  Portngal^  to  review  equity  as  ihofe  of  pofiii  ve  law.     (Lord 

the  fentencoa  of  all  inferior  courts,  and  Kaymsl  hiftor.  Is^w.  trads,  L  325.  330. 

moderate  them  hy  equity,  (Mod.  Un.  princ.  of  equ^t.  44.) 
Hilt.  xxii.  237.)  feems  rather  to  have        ^  Thus  Cicero;  **  jam  tllh  promj^^ 

beeo  a  court  of  appeal.  «<  mm  eff^fiandum^  fuU  non  wdet,  quae 

«  Thus  too  the  parliament  af  Paris,  *«  coaRus  qidi  metu  et  dect^ms  dohprom 

the  court  of  feflion in  Scotland,  and  every  **  miferlt  ?  quae  quidtm  plerumfue  jun 

Other  ja:irdidion  in  Europe  of  which  '<  praetorio  tiberantur^  nonnujla  legilfuu** 

ytt  havefuiy  tolerable  account,  found  sUl  Qffiq.  /.  i^ 

Eradoai 
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Braflon  ^,  as  a  thing  contrafted  to  ftri£b  law,  yet  neither  in 
that  writer,  nor  in  Glanvil  or  Fleta,  nor  yet  in  Britton,  (com- 
pofed  under  the  aufpices  and  in  the  name  of  Edward  I,  and 
treating  particularly  of  courts  and  their  feveral  jurifdi£iions,) 
is  there  a  fy liable  to  be  found  relating  to  the  equitable  jurif- 
di£tion  of  the  court  of  chancery.  It  feems  therefore  probable, 
that  when  the  courts  of  law,  proceeding  merely  upon  the 
ground  of  the  king's  original  writs,  and  confining  chemfelves 
flrlftly  to  that  bottom,  gave  a  harih  or  imperfe£l  judgment, 
the  application  for  redrefs  ufed  to  be  to  the  king  in  perfon 
aflifted  by  his  privy  council  ^  (from  whence  alfo  arofe  the  j  ur if-  [  5 1  ] 
di£tion  of  the  court  of  requefts  ^,  which  was  virtually  abolifh-. 
edby  the  ftatute  i6  Car.  I.  c.  lo.)  and  they  were  wont  to  refer 
the  matter  either  to  the  chancellor  and  a  fele£):  committee,  or 
by  degrees  to  the  chancellor  only,  who  mitigated  the  feverity 
or  f applied  the  defeds  of  the  judgments  pronounced  in  the 
courts  of  law,  upon  weighing  the  circumftances  of  the  cafe* 
This  was  the  cuftom  not  only  among  our  Saxon  anceftors,  be- 
fore the  inftitution  of  the  aula  regta  *,  but  alfo  after  it'3  diflb- 
lution,  in  the  reign  of  king  Edward  I  ^\  and  perhaps  during 
it*s  continuance,  in  that  of  Henry  II  ^ 

Ik  thefe  early  times  the  chief  judicial  employment  of  the 
chancellor  mud;  have  been  in  devifing  new  writs,  dire£ted  to 
the  courts  of  common  law,  to  give  remedy  in  cafes  where 
none  was  before  adminiftered.  And  to  quicken  the  diligence 
of  the  clerks  in  the  chancery,  who  were  too  much  attached 
to  antient  precedents,  it  is  provided  by  ftatute  Weftm,  a* 
13  Edw.  I.  c.  24.  that  <<  whenfoever  from  thenceforth  in 
^<  one  cafe  a  writ  (hall  be  found  in  the  chancery,  and  in  a 

«  /.  ».  r.  7.y«/-  as*  monwcalth.  b.  3.  c.  7.) 

'^  The  matters  coigiii<3i>Ie  in    this  *  Nem6  ad  regem  apptlltt  pro  aliqua 

^ourt,  immediately  before  it's  diflblu-  Rtt^  nifi  jus  domi  canfequi  mn  poffit,     S.i 

tion,  were  "  almoft  all  fuits,  that  by  jus  n'mis  fnterum  fty    allmiatb  delude 

"  colour  of  equity,  or  fupplicationmside  quaeratur  apud  regem.     LL.  Edg.  c,  z. 

'f  to  the  prince,  might  be  brought  be-  ^  Lambard.  Arcbeion.  59. 

<(  fore  him :  but  originally  and  proper-  ^  Johannes  Sari&urieons  (who  died 

«  ly  all  poor  men^s  fuits»  which  were  A,  D»  1182,  z6  Hen.  II.)  fpeaking  of 

**.  made  to  his  majefty  hy  fuppli cation  ;  the  chancellor's  office  in  the  verfes  pre- 

<<  and  upon  which  they  were  entitled  to  fixed  to  his  pofytratieotiy  has  thefe  lines: 

*'  have  right,  without  payment  of  any  Hie  efi^  qui  leges  regm  cancellat  imquas^ 

*<  jnooey  for  thefam^**  (Smiths  com-  ^t  mandata  pit  prindpii  aequafaeit, 

«  like 
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<<  like  cafe  falling  under  the  fame  right  and  requiring  like  re- 
••  medy  no  precedent  of  a  writ  can  be  produced,  the  clerks 
*^  in  chancery  (hall  agree  in  forming  a  new  one:  and^  if 
'<  they  cannot  agree,  it  fliall  be  adjourned  to  the  next  par- 
*<  liament,  where  a  writ  fliall  be  framed  by  confent  of  the 
*«  learned  in  the  law",  left  it  happen  for  the  future,  that  the 
«  court  of  our  lord  the  king  be  deficient  in  doing  juftice  to 
r  rj  V*  ^^  fuitors.**  And  this  accounts  for  the  very  great  variety 
of  writs  of  trefpafs  on  the  cafe,  to  be  met  with  in  the  regifter ; 
whereby  the  fuitor  had  ready  relief,  according  to  the  exi- 
gency of  his  bufinefs,  and  adapted  to  the  fpecialty^  reafon, 
and  equity  of  his  very  cafe  \  Which  provifion  (with  a  little 
accuracy  in  the  clerks  of  the  chancery,  audi  a  little  liberality 
in  the  judges,  by  extending  rather  than  narrowing  the  reme- 
dial efficdis  of  the  writ)  might  have  efFe&ually  anfwered  all 
the  purpofes  of  a  court  of  equity^;  except  that  of  obtaining 
a  difcovery  by  the  oath  of  the  defendant. 

But  when,  about  the  end  of  the  reign  of  king  Edward  III. 
ufes  of  land  were  introduced p,  and,  though  totally  difcoun- 
tenanccd  by  the  courts  of  common  law,  were  confidered  as 
fiduciary  depofits  and  binding  in  confcience  by  the  clergy, 
the  feparate  jurifdi£li6n  of  the  chancery  as  a  court  of  equity 
began  to  be  eftabKflied'';  and  John  Waltham,  who  was 
biftop  of  Saliibury  and  chancellor  to  king  Richard  II,  by  a 
firained  interpretation  of  the  abbve  mentioned  ftatute  of 
Weftm.  2.  devifed  the  writ  of  fubpoena^  returnable  in  the 
court  of  chancery  only,  to  make  the  feoffee  to  ufes  account- 
able to  his  ceftuy  que  ufe :  which  procefs  was  afterwards  ex- 
tended to  other  matters  wholly  determinable  at  the  common 
law,  upon  falfe  and  fiftitious  fuggeftions;  for  which  therefore 
the  chancellor  himfeif  is  by  ftatute  17  Ric.II.  c.  6.  direSedto 
give  damages  to  the  party  unjuftly  aggrieved.  But  as  the 
clergy,  fo  early  as  the  reign  of  king  Stephen,  had  attempted 

™  A  great  variety  of  new  precedents  of  **  he)  nefirroit  my  cy  favenumtnt  ufe  tome 

writs,  in  cafes  before  unprovided  for,  are  '*  ilefteriyjin^s  attendomus  tie/s  off  mi 

given  by  this  very  ftatate  of  Weftm.  2.  **  fur  les  cafet,  et  maintemomttt  Itjurijdicm 

"  Lamb.  Atcbdon,  6l.  *<  tion  de  ceo  court  y  et  d*  auttr  courts" 

<»This  was  the  opinion  of  Fairfar,  (Yearb.  iiEdwI^.t^.) 

a  very  learned  judge  in  the  time  of  Ed-  P  See  book  II.  ch.  ao« 

ward  tk^e  fovirtb.    **  he  Jubfoena  (lays  ^  Spelm.  Cltf^  to6»    ji  Lev*  %^* 

to 
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to  turn  their  ecdcfisiftical  courts  into  courts  of  equity,  by  en- 
tertaining {uits  pro  laefime  fidei^  as  a  fpiritual  oflfence  againft 
confdence,  in  cafe  of  non-payment  of  debts  or  any  breach  of 
civil  contra^')  till  checked  by  the  conftitutions  of  Cla- 
rendon', which  declared  chat,  <*  placita  de  dibitu^  que  fide  m» 
^'  terpo/ita  debentuVf  vel  abfque  interpofitioni  fidA^fint  injuflida 
**  I'fgi^  •"  therefore  probably  the  ecclefiaftical  chancellorsi  [53    ] 
vho  then  held  the  feal,  were  remift  in  abridging  their  own 
new-acquired  jurifdidion ;  efpecially  as  the  fpiritual  courts 
continued'  to  grafp  at  the  fame  authority  as  before,  in  fuits 
pro  laeftontfidetj  fo  late  as  the  fifteenth  century**,  till  finally 
prohibited  by  the  unanimous  concurrence  of  all  the  judges* 
However,  it  appears  from  the  parliament  rolls  ^^  that  in  the 
reigns  of  Henry  IV  and  V  the  commons  were  repeatedly  urg- 
ent to  have  the  writ  oifubpoena  entirely  fupprefTed,  as  being 
a  novelty  devifed  by  the  fubtilty  of  chancellor  Waltham, 
againft  the  form  of  the  common  law ;  whereby  no  plea  could 
be  determined,  pnlefs  by  examination  and  oath  of  the  parties, 
according  to  the  form  of  the  law  civil,  and  the  law  of  holy 
church,  in  fubverfion*  of  the  common  law*     But  though 
Henry  IV,  being  then  hardly  warm  in  his  throne,  gave  a 
palliating  anfwer  to  their  petitions,  and  a^ually  pafled  the 
ftatute  4  Hen.  IV.  c.  23.  whereby  judgments  at  law  are  de» 
clared  irrevocable  unlefs  by  attaint  or  writ  of  error,  yet  his 
fon  put  a  negative  at  once  upon  their  whole  application :  and 
in  Edward  IV's  time,  the  proccfs  by  bijl  and  fubpfgna  was 
become  the  daily  pradice  of  the  court  \ 

'  Lord  Ljttelt.Hen.II.  b.  3.  [1.36 1  not.  though  in  Lyndewode^t  copy,  Trtv.  /. 

•  10 Hen.  11.  c.  15.     Speed.  458.  2.  /•  a)  and mthe Cotton  MS.  (Claud^ 

«  In  4  Hen.  III.  fuUs  in  court  chrif-  D.  2.)  that  claufc  it  omitted, 

tanfrt  Uefotu  fJau^on  temporal  con-  "  Ycarb.  2  Hen.  IF*  10.     11  Hen^ 

trads  were  adjudged  to  be  contrary  to  IV.  S8.     38  He»,  Vh  29.    20  Ediw^ 

law.     (Fitzh.  Jbr*  u  TroWntm,  15.)  IV,  10. 

But  in  the  ftatute  or  writ  ef  ctrcumJptSie  ^  Rot,   Pari.  4  Hfff .  JV,  n*  78  & 

cgatUf  fuppofed  by  fome  to  have  iflUed  I  jo.  3  Hen.  V,  «•  46.  cited  in  Pry  one's 

13  Edw.  I.  but  more  probably  ( 3  Pryn.  abr.  of  Cotton's  records.  410. 422.  424. 

Rec.  336.)  9JBdw.  11.  fuits ^ro  Uejitmi  548.     4lnft.  83.      x  Roll.  Abr.  370, 

Jidei  were  allowed  to  the  ecclefiaftical  371,  372. 

courts )  according  to  fome  ancient  copies,  *  Rot.  ParL.   i^Edw,  IV,  «•  33. 

(Bertbelfst/tff.  anttfu,  Lond.  1 53?.  90.  k,  (not  14  Edw,  III  as  cVted  I  Roll.  Abr. 

3  Pryn.  Rec.  336.)  and  the  common  37O1  &t,J 
£ng1ifli   traoflationy  of  that    ftattite; 

3  P^^ 
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BoT  this  did  not  extend  very  far :  for  in  the  antient  trca- 
tife,  entitled  diverjite  des  courtes  ^^  fuppofed  to  be  written  very 
early  in  the  fixteenth  century,  we  have  a  catalogue  of  the 
matters  of  confcience  then  cognizable  hyfubpoena  in  chancery> 
C   54   3  which  fall  within  a  very  narrow  compafs.  No  regular  judicial 
fyftem  at  that  time  prevailed  in  the  court ;  but  the  fuitor^ 
when  he  thought  himfelf  aggrieved,  found  a  defultory  and 
uncertain  remedy,  according  to  the  private  opinion  of  the 
chancellor,  who  was  generally  an  eccleiiailic,  6r  fometimes 
(though  rarely)  a  itatefman:  no  lawyer  having  fate  in  the  - 
court  of  chancery  from  the  times  of  the  chief  juftices  Thorpe 
and  Knyvet,  fucceilively  chancellors  to  king  Edward  III  in 
1372  and  1373  S  to  the  promotion  of  fir  Thomas  More  by 
king  Henry  VIII  in  1530.     After  which  the  great  feal  was 
indifcriminately  committed  to  the  cuftody  of  lawyers,  or 
courtiers S  or  churchmen^,  according  as  the  convenience  of 
the  times  and  the  difpofition  of  the  prince  required,  titt 
ferjeant  Puckering  was  made  lord  keeper  in  1592:  from 
which  time  to  the  prefent  the  court  of  chancery  has  always 
been  filled  by  a  lawyer,  excepting  the  jnterval  from  1621  to 
1625,  when  the  feai  was  intruded  to  Dr.  Williams,  then 
dean  of  Weftminfter^  but  afterwards  biihop  of  Lincoln ;  who 
had  been  chaplain  to  lord  Ellefmere,  when  chancellor^. 

In  the  time  of  lord  Ellefmere  (A.  D,  1616.)  arofethat 
notable  difpute  between  the  courts  of  law  and  equity,  fet  on 
foot  by  fir  Edward  Coke,  then  chief  juftice  of  the  court  of 
king's  bench ;  whether  a  court  of  equity  could  give  relief 
after  or  againil  a  judgment  at  the  common  law.  This  conteft 
was  fo  warmly  carried  on,,  that  indiflments  were  preferred 
againft  the  fuitors,  the  folicitors,  the  counfel,  and  even  a 
mailer  in  chancery,  for  having  incurred  a  praemunire^  by 
queftioning  in  a  court  of  equity  a  judgment  in  the  court  of 
king's  bench,  obtained  by  grofs  fraud  and  impofition  **.  This 
matter  being  brought  before  the  king,  was  by  him  referred 
to  his  learned  counfel  for  their  advice  and  opinion ;  who  re- 

y  tU,  chancery,  foU  296.     Rafteirs  »  Wriothefly,  St.  John,  and  Hatton.. 

edit.  A»D»  1534.  **  Goodrick,  Gardiner,  and  Heath. 

''  ^pe\ai»  C/oJf,  III,     Dugd*  cbron»  '  Biogr.  Briu  4278. 

Str,  50.  **  BaQon*« Works.  IV.  61 1,  6 12.  6^a. 

ported 
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ported  fo  ftrongly  in  favour  of  the  courts  of  equity  •,  that  his 
majcfty  gave  judgment  on  their  behalf:  but,  not  contented 
with  the  irrefragable  rcafons^nd  precedents  produced  by  his 
counfel,  (for  the  chief  juftice  was  clearly  in  the  wrong,)  he 
chofe  rather  to  decide  the  queftion  by  referring  it  to  the  pie-  [  55  3 
nitude  of  his  royal  prerogative  ^  Sir  Edward  Coke  fub* 
mitted  to  the  deciCon  «,  and  thereby  made  atonement  for  his 
error :  but  this  ftruggle,  together  with  the  bufincfs  of  comment 
dams  (in  which  he  afted  a  very  noble  part*',  and  his  controls- 
ling  the  coipmiffioners  of  fewersS  were  the  open  and  avowed 
caufes^,  firft  of  his  fufpenfion,  and  foon  after  of  his  removal, 
from  his  office. 

Lord  Bacon,  who  fuccecded  lord  Ellelmerc,  reduced  thd 
praflice  of  the  court  into  a  more  regular  fyftem ;  but  did  not 
fit  long  enough  to  effe£l  any  confiderable  revolution  in  thei 
fcience  itfelf :  and  few  of  his  decrees  which  have  reached  usj 
are  of  any  great  confequence  to  pofterity.  His  fucceflbrs,  irt 
the  reign  of  Charles  I,  did  little  to  improve  upon  his  plan  i 
and  even  after  the  reftoration  the  feal  was  committed  to  the 
carl  of  Clarendon,  who  had  withdrawn  from  praftice  as  a 
lawyer  near  twenty  years;  and  afterwards  to  the  earl  of 
Shaftcfbury,  who  (though  a  lawyer  by  education)  had  never 

«  Whitelocke  of  pari.  li.  390*     i  in  a  memorial  to  h's  majefty,  declaring 
Cban.  Rep.  append*  ii.  that  their  compliance  would  be  contrary 
''  «  For  that  it  appertaineth  to  our  to  their  oaths  and  the  law :  but  upon  be- 
et princely  office  only  to  jitdge  over  all  ing  brouj;ht  before  the  king  and  council^ 
*<  judgcsi  and  to  difcern  and  determine  they  all  retracted  and  proroifed  obedi- 
**  fuch  difierences,  as  at  any  time  may  ence  in  every  fuch  cafe  for  the  future; 
«<  and  ihall  arife  between  our  feveral  except  fir  Edward  Coke,  who  faid  «  that 
<<  courts  touching  their  jurifdi^ions,  «  when  the  cafe  happened  he  would  da 
u  and  the  fame  to  fettle  and  determine,  «  his  duty."     (  Biogr.  Brit.  1 388.) 
<<  as  we  in  our  princely  wifdom  ihall  find  *  See  that  article  in  chap.  6. 
<«  to  ftand  moft  with  our  honour,  &c."  *  Sec  lord  EUcfmere's  fpeech  to  fir 
(I  Chanc.  Rep,  append.  a6.)  Henry  Montague,  the  new  chief  juftice, 
B  See  the  entry  in  the  council  book,  15  Nov.  161 6.  (Moor's  reports.  8z8.) 
>6  July,  1616.  (Biogr.  Brit.  1 390.)  Though  fir  Edward  might  probably  have 
'» In  a  caufe  of  the  bifliop  of  Winchef-  retained  bis  feat,  if,  during  his  fufpcn- 
ter,  touching  a  eomimndam,  king  James  fion,  he  would  have  complimented  lord 
«onceiving  that  the  matter  affcfted  his  Villiers  (the  new  favourite)  with  the 
prerogative,  fent  letters  to  the  judges  not  difpofal  of  the  moft  lucrative  office  in 
to  proceed  in  it,  till  himfelf  had  been  hit  couxt.    (Biogr,  Brit*  139^0 
trft^onfttlted*  The  twelve  judges  joined 

pra£tifed 
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praftifed  at  alL  Sir  Heneage  Finch,  who  fucceeded  in  1673, 
and  became  afterwards  earl  of  Nottingham,  was^a  perfon  of 
[  5^  ]  the  greateft  abilities  and  moft  uncorrupted  integrity  \  a 
thorough  mafter  and  zealous  defender  of  the  laws  and  confti*- 
tution  of  his  country ;  and  endued  with  a  pervading  genius, 
that  enabled  him  to  difcover  and  to  purfue  the  true  fpirit  of 
juftice,  notwithftanding  the  embarraflments  raifed  by  the 
Harrow  and  technical  notions  which  then  prevailed  in  the 
courts  of  law,  and  the  imperfe£t  ideas  of  redrefs  which  had 
poflfcfled  the  courts  of  equity.  The  reafon  and  neceflities  of 
mankind,  arifing  from  the  great  change  in  property  by  the  ex- 
tenfion  of  trade  and  the  abolition  of  military  tenure9,co-operat- 
edin  eftablifhing  his  plan,  and  enabled  him  in  the  courfe  of 
nine  years  to  build  a  fyftem  of  jurifprudence  and  jurifdi£tion 
upon  wide  and  rational  foundations;  which  have  alfo  been 
extended,  and  improved  by  many  great  men,  who  have  fince 
prefided  in  chancery.  And  from  that  time  to  this,  the  power 
and  bufineCs  of  the  court  have  increafed  to  an  amazing  degree. 

From  this  court  of  equity  in  chancery,  as  from  the  other 
fuperior  courts,  an  appeal  lies  to  the  houfe  of  peers.  But  there 
are  thefe  differences  between  appeals  from  a  court  of  equity, 
and  writs  of  error  from  a  court  of  law:  i.That  the  former  may 
be  brought  upon  any  interlocutory  matter,  the  latter  upon  no* 
thing  but  only  a  definitive  judgment :  2.That  on  writs  of  error 
the  houfeof  lords  pronounces  the  judgpient,on  appeals  it  gives 
direction  to  the  court  below  to  rectify  it's  own  decree. 

IX.  The  next  court  that  I  (hall  mention  is  one  that  hath  no 
original  jurifdiflion,  but  is  only  a  court  of  appeal,  tocorreft 
the  errors  of  other  jurifdift  ions.  This  is  the  court  of  exchequer 
chamber;  which  was  firft  erefted  by  ftatute  31  Edw.III.c.  I2. 
to  determine  caufes  upon  writs  of  error  from  the  common  law 
fide  of  the  court  of  exchequer.  1  And  to  that  end  it  confifts  of 
the  lord  chancellor  and  lord  treafurer,  taking  unto  him  the 
juftices  of  the  king's  bench  and  common  pleas.  In  imitation 
of  which,  a  fecond  court  of  exchequer  chamber  was  erefted  by 
ftatute  27  Eliz.  c.  8.  confifling  of  the  juftices  of  the  common 

C   57    ]]  pl^^^s  ^^^  ^^^  barons  of  the  exchequer;  before  whom  writs 
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of  error  may  be  brought  to  reverie  judgments  in  certain  fuitsi 
originally  begun  In  the  court  of  king's  bench.  Into  the  court 
alfo  of  exchequer  chamber,  (which  then  confifts  of  all  the 
judges  of  the  three  fuperior  courts,  and  now  and  then  the 
lord  chancellor  alfo>)  are  fometimes  adjourned  from  the  other 
courts  fuch  caufesy.  as  the  judges  upon  argument  find  to  be 
of  great  weight  and  difBculty,  before  any  judgment  is  given 
upon  them  in  the  court  below"*. 

From  all  the  branches  of  this  court  of  exchequer  chamber^ 
a  writ  of  error  lies  to 

X.  Thb  houfe  of  peers;  which  is  the  fupreme  court  of  judi- 
cature in  the  kingdom,  having  at  prefent  no  original  jurifdic- 
tion  over  caufes^  but  only  upon  appeals  and  writs  of  error,  to 
re£lify  any  injuftice  or  miftake  of  the  law,  committed  by  the 
courts  below.  To  this  authority  this  augud  tribunal  fucceeded 
of  courfe  upon  the  difToIution  of  the  aula  regia.     For,  as  the 
barons  of  parliament  were  condituent  meipbers  of  that  court ; 
and  the  reft  of  it's  jurIfdi£lion  was  dealt  out  to  other  tribunals, 
over  which  the  great  officers  who  accompanied  thofe  baroni 
were  refpeftlvely  delegated  to  prefide ;  it  followed,  that  the 
right  of  receiving  appeals,  and  fuperintending  all  other  jurif. 
di£lions,  ftill  remained  in  the  refidue  of  that  noble  aiTembly, 
from  which  every  other  great  court  was  derived.    They  arc 
therefore  in  all  caufes  the  laft  refort,  from  whofe  judgment 
no  farther  appeal  is  permitted;  but  every  fubordinate  tribunal 
muft  conform  to  their  determinations :  the  law  repofing  an 
entire  confidence  in  the  honour  and  confcience  of  the  noble 
perfons  who  compofe  this  important  aiTembly,  that  (if  poflible) 
they  will  make  themfelves  mailers  of  thofe  queftions  upon 
which  they  undertake  to  decide,  and  In  all  dubious  cafes  refer 
themfelves  to  the  opinions  of  the  judges,  who  are  fummoned 
by  writ  to  advife  them;  fince  upon  their  decifion/ all  property 
muft  finally  depend. 

Hitherto  may  alfo  be  referred  the  tribunal  eftablKhed  by  r      «   <• 
ftatute  14  Edw.  III.  c.  5.  confifting  (though  now  out  of  ufe) 
of  one  prelate,  two  earls,  and  two  barons,  who  are  to  be  chofen 
at  every  new  parliament,  to  hear  complaints  of  grievances  and 
delays  of  juftice  in  the  king's  courts,  and  (with  the  advice  of 

f  See  ch.  25.  pag.  4xx.  ^  4  Inft.  119.    2  Bulftr.  146. 
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the  chancellor,  treafurer,  and  jufticcs  of  both  benched)  to  giv^ 
dire£lions  for  remedying  thefe  inconveniences  in  the  courts 
below.  This  committee  feems  to  have  been  eftabli(hed^  left 
there  fhould  be  a  defeft  of  juftice  for  want  of  a  fapreme  court 
of  appeal,  during  any  long  intermiffion  or  recefs  of  parliament  J 
for  the  ftatute  farther  diredls,  that  if  the  difficulty  be  fo  great, 
that  it  may  not  well  be  determined  without  aflent  of  parlia- 
ment, it  fliall  be  brought  ,by  the  faid  prelate,  earls,  and  barons 
unto  the  next  parliament,  who  (hall  finally  determine  the  fame. 

XI»  Before  I  conclude  this  chapter,  I  muft  alfo  mention 
an  eleventh  fpecies  of  courts,  of  general  jurifdi£lion  and  ufe^ 
which  are  derived  out  of,  and  a£k  as  eoUateral  auxiliaries  «tOi 
the  foregoing  ;  I  mean  the  courts  of  aflife  and  nifi  prius. 

These  are  compofed  of  two  or  more  commiflloners,  whd 
afe  twice  in  every  year  fent  by  the  king's  fpecial  commiffioii 
all  round  the  kingdom,  (except  London  and  Middlefex,  where 
courts  of  riifi  prius  are  holden  in  and  after  every  term^,  before 
the  chief  or  other  judge  of  the  feveral  fuperior  courts(7)  5  and 
except  the  four  northern  counties,  whete  the  aflifes  are  holdeii 
only  once  a  year,)to  try  by  a  jury  of  the  refpeflive  counties  the 
truth  of  fuch  matters  of  fa£l  as  ate  then  under  difpute  in  the 
courts  of  Weftminfter-hall.  Thefe  judges  of  aflife  came  into 


(7 )  The  courts  of /i£^/n'ff/  in  London  and  Mlddlefeit  arc  called 
JtitingSf  and  thofe  for  Middlefex  were  eflabliihed  by  the  legiflature 
in  the  reign  of  queen  Elizabeth*     In  antient  times  all  liTues  in 
adlions  brought  in  that  county  were  tried  at  Wellminfler  in  the 
terms,  at  the  bar  of  the  court  in  which  the  action  was,inilituted; 
but  when  the  bufmefs  of  the  courts  increafed,  thefe  trials  were  found 
fo  great  an  inconvenience,  that  it  was  enabled  by  the  18  £llz.  c.  12. 
that  the  chief  juftice  of  the  king's  bench  (hould  be  empowered  to 
try  within  the  term,  or  within  four  daya  after  the  end  of  the  term^ 
all  the  liTues  joined  in  the  courts  of  chancery  and  king's  bench;  and 
that  the  chief  juftice  of  the  common  pleas,  and  the  chief  baroit^ 
fhould  try  in  like  manner  the  iftucs  joined  in  their  refipeftivc  courts.? 
In  the  abfence  of  any  one  of  the  chiefs,  the  fame  authority  was 
given  to  two  of  the  judges  or  barons  of  his  court.     The  ftatute 
12  Geo.  I.  c.  31.  extended  the  time  to  eight  days  after  term,  and 
empowered  one  judge  or  baron  to  fit  in  the  abfence  of  the  chiefl 
The  24  Geo,  II.  c.  i8.  has  extended  the  time  after  term  ftill  far- 
ther to  fourteen  days* 

ufe 
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ufe  in  the  room  of  the  ancient  juftices  in  tyxt^juftlctarii  initio 
mre:  who  were  regularly  eftabliflied,  if  not  firft  appointed,  by 
the  parliament  of  Northampton,  A.  D.  117^,  aa  Hen*  11% 
with  a  delegated  power  from  the  king's  great  court  or  aula 
r^pa^  being  looked  upon  as  members  thereof :  and  they  after- 
war48  m^e  their  circuit  round  the  kingdom  once  in  feven 
years  for  the  purpofe  of  trying  caufes  •.  They  were  after-  [  59  ] 
war48  dire&ed  by  magna  carta^  c.  I2.  to  be  fent  into  every 
cpunty  once  a  year,  to  take  (or  receive  the  verdict  of  the 
jurors  or  recognitors  in  certain  anions,  then  called)  recogni- 
tions or  ai&fes  \  the  mod  difiBcult  of  which  they  are  direfted 
to  adjourn  into  the  court  of  common  pleas  to  be  there  deter- 
qsii^ed.  The  itinerant  juftices  were  fometimes  mere  juftices 
of  aiCze,  or  of  dower,  or  of  gaol- delivery,  and  the  like  \  and 
they  had  fometimes  a  more  general  commiffion,  to  determine 
all  manner  of  caufes,  hziVi^QOiiKiX^xttd^juflkiarnadmnniapla^ 
cita  P  :  but  the  prefent  juftices  of  affife  and  ntfiprius  are  more 
immediately  derived  from  the  ftatute  Weftm.  2.  13  Edw.  I. 
c.  30.  which  dire&s  them  to  be  affigned  out  of  die  king's 
fworn  juftices,  aflbciating  to  themfelves  one  or  two  difcreet 
knights  of  each  county.  By  ftatute  27  Edw.  I.  c.  4.  (ex- 
plained by  12  Edw.  II.  c.  3.)  aflifes  and  inquefts  were 
allowed  to  be  taken  before  any  one  juftice  of  the  court  in 
which  the  plea  was  brought ;  aflbciating  to  him  one  knight 
or  other  approved  man  of  the  county.  And,  laftly,  by 
ftatute  14  Edw.  III.  c.  16.  inquefts  of  nifiprius  may  be  taken 
bcfinre  any  juftice  of  either  bench,  (though  the  plea  be  not 
depending  in  his  own  court,)  or  before  the  chief  baron  of  the 
exchequer,  if  he  be  a  man  of  the  law ;  or  otherwife  before 
the  juftices  of  aflife,  fo  that  one  of  fuch  juftices  be  a  judge  of 
the  king's  bench  or  common  pleas,  or  the  king's  ferjeant 
fworn.    They  ufually  make  their  circuits  in  the  refpe£live 

*  Seld.  Jan*  /.  2.  §  5.   Spelffl«   Cod*  feptem  anm  nwdum  erant  thfjiy  foft» 
329.  quam  jufiiciarii  ibidem   ultimo  federtmt* 

*  Co«  Litt.  293— ^m  1 26 1  jufiici^  (AbiuL  EccL  fFigorn.  in  Jf^hart,  AngU 
arii  Uintrsntfi  trenenmt  apud  Wigorniam  Jacr.  L  495.) 

in  offavitS.  J^mtm  baptifiae\''^t  totus        p  BraS*  /•  3.  tr,  x.  c,  xi. 
comitatut  eos  admiittre  rccufatritf  quod 

Yoj*.  III.  F  vacations 
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vacations  after  Hilary  and  Trinity  terms ;  aOifes  being  al- ' 
lowed  to  be  taken  in  the  holy  time  of  lent  by  confent  of  the* 
biOiops  at  the  king's  requeft,  asexprefied  in  ftatute  Weftm.  i. 
3^  Edw.  I.  c.  51*  And  ic  was  alfo  ufual^  during  the  times 
of  popery,  for  the  prelates  to  grant  annual  licences  to  the 
juftices  of  affife  to  adminifter  oaths  in  holy  times:  for  oaths 
being  of  a  facred  natare,  the  logic  of  thofe  deluded  ag^  con- 
E  6o  ]  eluded  that  they  muft  be  of  ecclefiaftical  cognizance  %  The 
prudent  jealoufy  of  our  anceftors  ordained ',  that  no  man  of 
law  fliould  be  judge  of  affife  in  his  own  country,  wherein 
be  was  born  or  doth  inhabit  (8 ) :  and  a  fimilar  prohibition 
is  found  in  the  civil  law*,  which  has  carried  this  principle 
fo  far,  that  it  is  equivalent  to  the  crime  of  facrilege^  for  a 
man  to  be  governor  of  the  province  in  which  he  was  bom^ 
or  has  any  civil  connexion'. 

The  }udges  upoo  their  ctrcuits  now  fit  by  virtue  o£  fivc> 
feveral  authorities,  i .  The  commifllion  of  the  peace.  2.  A 
commif&on  of  oyer  and  terminer,  3.  A  commiflion  of  general 
gaol  delivery.  The  confiileration  of  all  which  belongs  properly 
to  the  fubfequent  book  of  thefc  commentaries.  But  tlie  fourth 
commiffion  is,  4.  A  commiffion  of  aJJU/e,  direftcd  to  the  jufti* 
ces  andferjeants  therein  named,  to  take  (together  with  their 
aflbciates)  affifes  in  the  feveral  counties;  that  is,  to  take  the 
verdick  of  a  peculiar  fpecies  of  jury,  called  an  affife  andfunw 
moned  for  the  trial  of  landed  difputes,  of  which  hereafter*^^ 
The  other  authority  is,  5.  That  of  nifi  priuSf  which  is  acoa* 

4  Inftances  hereof  may  be  met  with        *  Stat.  4  Edw.  III.  c.%.  t  Rich.  II* 

in  the  appetrdi*  to  Spelman'y  original  of  €.2.33  ^^"»  VIII.  e.  24. 
the  terms,  and  in  Mr.  Parker's   Anti-        *  Ff.  i.  22,  3. 
quities.  209.  '  C  9.  29.4. 


^3)  This  rcftridion  was  conftrued  to  extend  to  every  commiifion 
of  the  judges  ;  but  it  being  found  veiy  inconvenient,  the  la  Geo^ 
II.  c.  27.  vrp  enadicd  for  the  cxprefs  purpofe  of  authorizing  the 
commifiioners  of  oyer  and  terminer^  and  of  gaol  delivery,  to  execute 
thtir  commiflions  in  the  crimiilalcourts  within  the  counties  in  which 
th^y  were  bom,  or  in  which  they  rcfide.     See  4  vol.  271. 

fe({uence 
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»  » 

fcquetice  of  the  commiflion  of  fl^%  being  annexed  to  thd 

office  of  thofe  juftices  by  the  ftatutc  of  Wcftm.  a.  i  j  Edw.  L 

C.  30.  atid  it  empowers  them  to  tiry  all  qiieftioiis  of  fa£l 

ifliiirig  out  of  the  courta  at  Wettminfteri  that  are  then  ripd 

for  trial  by  jury.    Thefc  By  iht  courfe  of  the  courts^  are 

ttfually  appointed  to  be  tried  at  Weftminfter  in  fome  Eafter 

or  Michaelnias  term;  b^  a  jury  returned  from  the  county 

wherein  the  caufe  of  a£tion  ^rifeS;  but  with  this  provifoi 

njfi  priusy  unlefs  before  the  day  prefixed  the  judges  of  affife 

come  into  the  county  in  queftiori.     This  they  arc  fute  to  do 

in  the  vacations  preceding  each  Eafter  and  Michaelmas  term^ 

which  faves  much  expenffe  ind  trbiible:    Thcfe  cbmmiflioni 

are  conft&ntly  accompanied  by  writs  of  tiffociation^  in  putfuance 

of  the  ttatiites  of  Edward  I  and  II  before  mentiohed ;  whefeby  [  59*  j 

certain  petfotis  (uftially  the  clerk  of  afiife  and  his  ftibordinate 

officers)  are  direfted  to  aflbciate  themfelves  with  the  juftices 

and  ferjeants,  and  they  are  required  to  aHniit  the  faid  perfoni 

into  their  fociety,  in  order  to  take  the  affifes,  Sec;  that  a  fuf- 

ficier.t  fupply  of 'commiffioners  may  never  be  wanting.    Buti 

to  prevent  the  delay  of  jiiftice  by  the  abfence  of  any  of  them^ 

there  is  alfo  iiTued  of  courfe  a  writ  of^  non  oinnes ;  difeitingi 

that  if  all  caiinot  be  prefent,  any  two  of  them  (a  juftice  oi 

ferjeant  being  oile)  liiay  proceed  to  eiecute  the  commiffion. 

Th^se  ai-e  the  fevefal  courts  of  common  law  and  equityi 
which  tire  of  public  and  general  jurifdifkion  throughout  the 
kingdom.  And,  upon  the  whole,  we  Cannot  but  Sdmire  the 
wife  ecdnomy  arid  admitable  provifioh  of  our  anccftors,  iii 
fettling  the  diftribution  of  juftice  in  a  method  fo  well  calcu- 
lated for  chcaptiefs^  expedition,  and  eafe.  By  the  conftitu- 
tion  which  they  eftabliihed,  all  trivial  debts,  and  injuries  of 
fmali  confequence,  were  to  be  recovered  of  redrelTcd  in  every 
man's  own  tourityi  hundred,  or  perhaps  parifli.  Pleas  of 
freehold,  arid  more  important  difputes  of  property,  were  ad- 
journed to  the  king's  court  df  cbmmbif  pleas,  which  was  fixed 
In  one  place  for  the  benefit  of  the  whole  kingdom.    Crimfes 

•  SaJk.  454.  ^  See  ch.  aj.  pay.  353. 
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and  mifdemefnors  were  to  be  examined  in  a  court  by  them« 
felves ;  and  matters  of  the  revenue  in  another  diftin^^  jurif- 
di£lion.  Now,  indeed,  for  the  eafe  of  the  fubjed  and  greater 
difpatch  of  caufes,  methods  have  been  found  to  open  all  the 
three  fupcrior  courts  for  the  redrefs  of  private  wrongs;  which 
have  remedied  many  inconveniences,  and  yet  preferved  the 
forms  and  boundaries  handed  down  to  us  from  high  antiquity* 
If  fads  are  difputed,  they  are  fent  down  to  be  tried  in  the 
country  by  the  neighbours ;  but  the  law,  arifing  upon  thofe 
fa£ls,  is  determined  by  the  judges  above ;  and,  if  they  are 
miftaken  in  point  of  law^  there  remain  in  both  cafes  two  fuc- 
cefiive  courts  of  appeal,  to  rt&i£j  fuch  their  miftakes*  If  the 
rigour  of  general  rules  does  in  any  cafe  bear  hard  upon  indi- 
viduals, courts  of  equity  are  open  to  fupply  the  defe£i:s9  but 
not  fap  the  fundamentals,  of  the  law.  Laftly,  there  preGdes 
[  6o*  ]  over  all  one  great  court  of  appeal,  which  is  the  laft  refort  m 
matters  both  of  law  and  equity ;  and  which  will  therefore 
take  care  to  preferve  an  uniformity  mdaequiiiMum  among  all 
the  inferior  juTifdi£lions:  a  court  compofed  of  prelates  fele£l:« 
ed  for  their  piety,  and  of  nobles  advanced  to  that  honour  for 
their  perfonal  merit,  or  deriving  both  honour  and  merit  from 
an  illuftrious  train  of  anceftors  j  who  are  formed  by  their 
education,  intercfted  by  their  property,  and  bound  upon  their 
confcience  and  honour,  to  be  fkilled  in  the  laws  of  their 
country.  This  is  a  faithful  (ketch  of  the  Eaglifli  juridical 
conftitution,  as  deGgned  by  the  mafterly  hands  of  our  fore« 
fathers.  '  Of  which  the  great  original  lines  are  (lill  ftrong 
and  viGble;  and,  if  aily  of  its  minuter  (Irokes  are  by  the 
length  of  time  at  all  obfcured  or  decayed,  they,  may  ftill  be 
with  eafe  reftored  to  their  priftine  vigour :  and  that  not  fo 
much  by  fanciful  alterations  and  wild  experiments,  (fo  fre- 
quent in  this  fertile  age,)  as  by  clofely  adhering  to  the  wifdom 
of  the  ancient  plan,  concerted  by  Alfred  and  perfedled  by 
Edward  I ;  and  by  attending  to  the  fpirit,  without  negle£t- 
ing  the  forms,  of  their  excellent  and  venerable  inftitutions. 
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CHAPTER     THE     FIFTH. 

OF    COURTS    ECCLESIASTICAL,    MILI- 
TARY, AND  MARITIME. 


BESIDES  the  feveral  courts  ^hich  were  treated  of  in 
the  preceding  chapter,  and  in  which  all  injuries  are  re. 
dreiTed,  that  fall  under  the  cognizance  of  the  common  law 
of  England)  or  that  fpirit  of  equity  which  ought  to  be  it's 
conftant  attendant,  there  ftiil  remain  feme  other  courts  of 
a  jurifdi£):ion  equally  public  and  geheral :  which  take  cogni- 
zance of  other  fpecies  of  injuries,  of  an  ecclefiaftical,  mili- 
tary, and  maritime  nature;  and  therefore  are  properly  di(lin« 
guiflied  by  the  title  of  eccleiialtical  courts,  courts  military, 
and  courts  maritime. 

I.  Before  I  defcend  to  conGder  particular  eccleGaftical 
courts,  I  mud  firft  of  all  in  general  premife,  that  in  the  time 
of  our  Saxon  anceftors  there  was  no  fort  of  di(lin£lion  be- 
tween the  lay  and  the  ecclefiaftical  jurifdiAion:  the  county 
court  was  as  much  a  fpiritual  as  a  temporal  tribunal :  the 
rights  of  the  church  were  afcertained  and  aflerted  at  the  fame 
time,  and  by  the  fame  judges,  as  the  rights  of  the  laity.  For 
this  purpofe  the  biihop  of  the  diocefe,  and  the  alderman,  or 
in  his  abfence  the  iherifT  of  the  county,  ufed  to  Gt  together 
in  the  county  court,  and  had  there  the  cognizance  of  all 
caufes  as  well  eccleGaftical  as  civil :  a  fuperior  deference  be- 
ing paid  to  the  bifliop's  opinion  in  fpiritual  matters,  and  to 
that  of  the  lay  judges  in  temporal^.  This  union  of  power 
was  very  advantageous  to  them  both  :   the  prefcnce  of  the 

■    •  CeUherrtmo  buk  corwentui  epifc^i       jura  divinaf  alter  bHmMafo^uiumtdtetf* 
tt  aldtrwannut  inter  junto  $  jmrum  aiter      LL,  E^adgar,  c,  c, 

F  3  bi(hop 
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bifllop  added  weight  and  reverence  to  the  (herifF's  proceed- 
ings ;  and  the  authority  of  the  fherlff  was  equally  ufeful  tq 
the  bifliop,  by  enforcing  obedience  to  his  decree  in  fuch  re- 
fraftory  offenders,  as  would  ctherwife  have  defpifcd  the 
thunder  of  mere  ecclefi^ftical  cenfurcs. 

But  fo  moderate  and  rational  a  plan  was  wholly  incoa- 
fiftent  with. thofe  views  of*  gmbition  that  wpye  then  forming 
by  the  court  of  Rome.  It  foon  became  an  ellablifhed  maxim 
in  the  papal  fyftem  of  policy,  that  all  ecclefiaftical  perfons 
and  all  cdclefiaftical  caufcs  fliould  be  folely  and  entirely  fuj)- 
jeft  to  ecclefiaftical  jurifdiftion  only:  which  jurifdiftion  was 
fuppofed  to  be  lodged  ;n  the  firft  place  and  inimedigtely  in 
the  pope,  by  divine  indefeafible  right  and  invefl:iture  from 
Chrifi:  himfelf  j  and.  derived  from  the  pope  to  all  inferior  tri- 
bunals. Hence  the  canon  law  lays  it  down  as  a  rule,  that 
^^  facerdates  a  regihus  honor andi  funt^  non  judicandi^  \*^  and 
places  an  emphatical  reliance  on  a  fabulous  tale  whicIT  it  tells 
of  the  emperor  Conftantine :  that  when  forne  petitions  were 
brought  to  him,  imploring  the**  aid  of  his  authority  againft 
certain  of  his  bifhops,  accufed  of  opprelTion  and  injuflice, 
he  caufed  (fays  the  holy  canon)  the  petitions  to  be  burnt  in 
their  prefence,  difmifling  them  with  this  valediftion ;  **  ite 
*'  et  inter  vos  caufas  vejlras  difcutite^  quia  dignum  non  efl  ut  nos 
*'  judicemus  Deos^%\  .-     -     v       -         v 

It  was  not  however  till  after  the  Norman  conqueft,  that 
thiis  doflrine  was  received  in  England  5  when  William  I. 
(whofe  title  was  warmly  efpoufed  by  the  monafteries  which 
he  liberally  endowed,  and  by  the  foreign  clergy,  whom  he 
brought  over  in  (hoals  from  France  and  Italy  and  planted  in 
the  beft  preferments  of  the  Englifli  church)  was  at  length 
prevailed  upon  to  eftablifl^  this  fatal  incroachment,  and  fe- 
parate  the  ecclefiaftical  court  from  the  civil :  whether  a£lu- 
ated  by  pririciplcs  of  bigotry,  or  by  thofe  of  a  more  refined 
bolicy,  in  order  to  difcountenance  the  laws  of  king  Edward 

{^bounding  with  the  fpirit  of  Saxon  liberty,  is  not  altogether 

(<  .  •    ' 

^  Vecrft.  f>art»'zB  cauf.  11.  yw.  i,  c.  41.  *  Jlid,   ' 

cert^n« 
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certain.  But  the  latter^  if  not  the  caufe«  *  was  undoabtedljr 
the  confequence»  of  this  feparation :  for  the  Saxon  laws  were 
foon  overborne  by  the  Norman  jufticiaries^  when  the  county 
court  fell  into  difregard  by  the  biihop's  withdrawing  his  pre- 
fence,  in  obedience  to  the  charter  of  the  conqueror  ^ ;  which 
prohibited  any  fpiritual  caufe  from  being  tried  in  thp  fecular 
coortSy  and  commanded  the  fuitors  to  appear  before  the 
iMihop  only,  whole  decifions  were  direded  to  conform  to  the 
canoalawf. 

f 

King  HJnry  the  (irft,  at  his  accefEon,  among  other  redo - 
rations  of  the  laws  of  king  Edward  the  confeifer,  revived  this 
of  the  union  of  the  civil  and  ecclefi^iftica]  courts^  Which 
was,  according  10  iir  Edward  Coke  <,  after  the  great  heat  of 
ifae  conqueft  was  pad,  only  a  reftitution  of  the  anticnt  law 
of  England.  This  however  was  ill  relithed  by  the  popifli 
clergy,  who,  under  the  guidance  of  that  arrogant  prelate 
archbifhop  Anfelm,  very  early  difapproved  of  a  meafure  that 
put  them  on  a  level  with  the  profane  laity,  and  fubje£ied  fpi- 
ritual men  and  cavifes  to  the  infpeOion  of  the  fecular  niagif- 
trates :  and  therefore  in  their  fyiiod  at  Weftminfter,  3  Hen.  I. 
they  ordained  that  no  biihop  ihould  attend  the  difcuffion  of 
tiumoral  caufes*^  which  foon  diffblved  this  newly  effeded 
union.     And  when,  upon  the  death  of  king  Henry  the  &x&, 

*  Hale.  Hift*  C.  L.  icat.  Seldeo.  im  eatu  ad  camtatmt  et  bundreJay  JtcMtfect^ 
Eadtiup,^*  7.24.  4lnft.  25;.  Wilk.  tint  tempore  re^s  Zdtoardi.  (C^rtm 
fj!ln  jiHgL  Sax.  292.  Hew.  I.  in  Spelm.  cod*  vet.  Ugvm»  305.) 

*  Nuilu$  tpifi^ut  vel  srcbidistoiHtt  de  And  what  tv  kcie  obfcure^y  hinted  at,  is 
kffkui  efifcofmfibus  amfittus  in  kandra  /u)ly  cxplaiaed.b>  hiscode  utlayvs  extent 
placita  teaeaaty  nee  taujam  quM  ad  regimen  m  tiie  jed  book  of  the  exchec^vur,  tboueh 
4tn\marwn  pertintt  ad  juScium  ficularmm  in  genenl  but  of  d0u(bt/ul  authority. 
hooamim  adducant  t  Jtd  fu'uunqut  ftcun'  tap,Z.  Generaiia  tomitatuum  piacita  certis 
dum  epifccp^dtt  Itga^  de  fuacnnjng  eaaja  lecis  et  vUihus  teaeantnr.  Inierfint  antem 
vel  culpa  interpellatns  /uerit,  ad  letma,  .  epijeepi^  comitea^  &c.  ;  et  agantur  pr'm» 
fuem  ad  b9c  epijcepns  ele^erit  et  mtmad-^  deb'tta  verae  ebi  ifiianitatli  jura,  fecunJa 
^ferif,.t/e>dat  I  ibique  de  caaja  fia  r^n-  reps  placita,  pifimno  caujae  Jingulei^tm 
deat'^  ef  nan  Jecuttdum  bundretyfedfifnu'  dignu  Jathfa&Uaibuf  expUantur* 

dam  eanonet  et  epiJcopaUt  leges,  reSum        >  2  Inft.  70. 

Deo  et  efiJcopofucfaQiat*  ^  Ne  epifcofi  faeeularium   pJacitcntm 

5  Fok  et  ptatsf$i9y  ut  omtet  de  comitatM    officium Jujcfi^uu,    Sfieljn.  Cod*  301. 

F4   ,  the 
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the  ufurper  Stephen  was  brought  in  and  fupported  by  the 
clergy,  we  find  one  article  of  the  oath  which  they  impofed 
upon  him  was,  that  ecclefiaftical  perfons  and  ecclefiafticdl 
caufes  ihould  be  fubje£l  only  to  the  biftiop's  jorifdidion^ 
And  as  it  was  about  that  time  that  the  conteft  and  emulatioh 
began  between  the  laws  of  England  and  thofe  of  Rome^ 
the  temporal  courts  adhering  to  the  former,  and  the  fpiritual 
adopting  the  latter  as  their  rule  of  proceeding,  this  widened 
the  breach  between  them,  and  made  a  coalition  afterwards 
impra£kicable ;  which  probably  would  elfe  have  been  efie&ed 
at  the  general  reformation  of  the  church. 

In  briefly  recounting  the  various  fpecies  of  ecclefiaftical 
courts,  or,  as  they  are  often  (liled,  cdlirts  cfariftian,  (curiae 
chriftianitatisy )  I  (hall  begin  with  the  loweft,  and  fo  afcehd 
gradually  to  the  fupreme  court  of  appeal  ^ 

1.  The  archdeacortz  court  is  the  moft  inferior  court  in  the 
wliole  ecclefiaftical  polity.  It  is  held  in  the  archdeacon's  ab- 
fence  before  a  judge  appointed  by  himfelf,  and  called  his  offi- 
cial :  and  it's  jurifdi£tion  is  fometimes  in  concurrence  with, 
fometimes  in  exclufion  of,  the  bifiiop's  court  of  the  diocefe* 
From  hence  however  by  ftatute  24  Hen.  VIIL  c*.  12.  an  ap- 
peal lies  to  that  of  the  biihop. 

2.  The  con/tjtory  court  of  every  diocefan  biihop  is  held  in 
their  fevend  cathfidrals,  for  the  trial  of  all  ecclefiaftical  caufes 
arifing  within*  their  refpefllve  diocefes.  The  biOiop's  chan- 
cellor, or  his  commifiary,  is  the  judge ;  and  from  his  feil- 
tence  an  appeal  lies,  by  virtue  of  the  fame  ftatute,  to  the 
archbifliop  of  each  province  refpeftively. 

3.  T^HE  court  of  arches  is  a  court  of  appeal  belonging  to 
the  archbifliop  of  Canterbury  5  whereof  the  judge  is  called 

[    65    ]  the  dean  of  the  arches  s  becaufe  he  anciently  held  his  court  in 

I  Ihtd,  3  TO.  Ktfefiajikal  law,  Wood*8  inflitute  of  the 

^  See  Vol.1,  iotrod.  §  I.  eomm$u  law,  aod  Oughton's  $rd$  }»£• 

1  For  farther  particulars  fee  Bom's     cmum, 

8  the 
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the  church  of  St.  Mary  te  hiu^  (fanSa  Maria  ie  dr^lAus^) 
though  all  the  principal  fpiritual  coiirts  are  noi^  holden  at 
doctors'  commons.  His  proper  jurifdidion  is  only  over  the 
thirteen  peculiar  pariBies  belonging  to  the  archbiAiop  in  Lou* 
don ;  but  the  office  of  dean  of  the  arches  having  been  for  % 
long  time  united  with  that  of  the  archbifhop's  principal  oBi- 
cialj  he  now,  in  right  of  the  iaft  mentioned  offieei  (as  doth 
alfo  the  official  principal  of  the  archbifliop  of  York,)  receive 
and  determines  appeals  from  the  fentences  of  all  inferior 
ecclefiaftical  courts  within  the  province.  And  from  him  an 
appeal  lies  to  the  king  in  chancery  (that  is,  to  a  court  of 
delegates  appointed  under  the  king's  great  feal)  by  ftatute 
25  Hen.  VIII.  c.  19.  as  fupreme  head  of  the  Englifii  church, 
in  the  place  of  the  bifliop  of  Rome,  who  formerly  exercifed 
this  jurirdi£lion ;  which  circumftance  alone  will  fumifh  the 
reafon  why  the  popifh  clergy  were  fo  anxious  to  feparate  the 
fpiritual  court  from  the  temporal. 

4.  The  court  of  peculiars  is  a  branch  of  and  annexed  to 
the  court  of  arches.  It  has  a  jurifdiftion  over  all  thofe  patiflies 
difperfed  through  the  province  of  Canterbury  in  the  mid  ft  of 
other  diocefes,  which  are  exempt  from  the  ordinairy's  jurif- 
di£lion,  and  fubje£t:  to  the  metropolitan  only.  All  ecclefi- 
aftical  caufesy  arifing  within  thefe  peculiar  or  exempt  jurif- 
di£lions,  are,  originally,  cognizable  by  this  court;  from 
which  an  appeal  lay  formerly  to  the  pope,  but  now  by  the 
ftatute  25  Hen.  VIII.  c.  19.  to  the  king  in  chancery. 

5.  The  prerogative  court  is  eftabliflied  for  the  trial  of  all 
teftamcntary  caufesi  where  the  deceafed  hath  left  bona  nota-' 
hilia  within  two  difFcrcnt  diocefes.  In  which  cafe  the  pro- 
bate of  wills  belongs,  as  we  have  formerly  feen  "*,  to  the 
archbi{hop  of  the  province,  by  way  of  fpecial  prerogative. 
And  all  caufes  relating  to  the  wills,  adminiftrations,  or  lega- 
cies of  fuch  perfons  are,  originally,  cognizable  herein,  be* 
fore  a  judge  appointed  by  the  archbifliop,  called  the  judge 

of  the  prerogative  court  j  from  whom  an  appeal  lies  by  r   <S6   1 

<"  Book  II.  ch.  32. 

ftatute 
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ftatute  25  Hen.  VIII.  c.  19.  to  the  king  in  chanceiy^  b- 

ftead  of  the  pope  as  formerly. 

I  PASS  by  fuch  eccleCaftical  courts,  as  have  only  what  b 
called  a  voluntary^  and  not  a  contentious^  jurIfdi£tion  ^  which 
are  merely  concerned  in  doing  or  felling  what  no  one  oppofes^ 
and  whicl>.Heep  an  open  office  for  that  purpofe,  (as  granting 
ilifpenfations>  licences,  faculties^  and  other  remnants  of^  the 
papal  extortions>}butdo  not  concern  themfelves  with  admi- 
niftring  redrefs  to  any  injury  :  and  fhall  proceed  to 

6.  The  great  court  of  appeal  in  all  ecclefiaftical  caufes^y 
viz.  the  court  of  delegates y  judices  delegati^  appointed  by  the 
king's  commiflion  under  his  great  feal,  and  ifluing  out  of 
chancery^  to  reprcfent  his  royal  perfon,  and  hear  all  appeals 
to  him  made  by  virtue  of  the  before-mentioned  ftatytc  of 
Henry  VIII.  This  commiffion  is  frequently  filled  with  lords, 
fpiritual  and  temporal,  and  always  with  judges  of  the  courts  at 
Weftminfter^  and  doctors  of  the  civil  law.  Appeals  to  Rome 
were  always  looked  upon  by  the  Englifli  nation,  even  in  the 
times  qi  popery,  with  an  eyil  eye  ;  as  being  contrary  to  the 
liberty  of  the  fubjed),  the  honour  of  ^he  crown^  and  the  inde-< 
pendence  of  the  whole  realm  \  and  \^ere  fir  (I  introduced  in 
Tery  turbulent  times  in  the  fi;Kteenth  year  qf  king  Stephen 
(A.D,  1151O  at  the  fame  period  (fir  Heijry  Spelman  ob. 
fenres)  that  the  civil  and  canon  Jaws  were  firft  imported  into 
England".  Bjjt>  in  a  few  years  after,  to  obviate  this  grow- 
ing pra£tice,  the  conAitutions  made  at  Clarendon,  1 1  Hen.  11. 
en  accoant  of  the  difturbances  raifed  by  archbiihop  Becket 
and  other  zealots  of  the  holy  fee,  exprefsly  declare  ^y  that  apf- 
peals  in  caufes  eccle&aftical  ought  to  lie>  from  the  archdeacon 
^o  the  diocefan ;  froni  the  diocefan  to  the  archbifliop  of  the 
prcwince;  and  from  the  archbi(hop  to  the  king;  and  are  not  to 
proceed  any  farther  without  fpecial  licence  from  the  crowi|. 
JBut  the  unhappy  advantage  that  waa  given  in  the  reigns  ojF 
king  Jpbp,  and  his  fon  Henry  the  third,  to  the  encroaching 
[  ^7    3  power  of  the  pope,  who  w^s  ^^er  vigilant  to  improve  all  opf^ 

f  Cod,  vtt*  leg,  ^\^%  f  «hap«  & 

portunities 
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])ortunities  of  eitending  bis  jurifdidion  bitfajer»  :it  length  ri^ 
veted  the  cuftom  of  appealing  to  Rome  in  caufe^  ^cclefiaftical 
fo  ftrongly,  that  it  never  could  be  thoroughly  broken  off^  till 
the  grand  rupture  happened  in  the  reign  of  Henry  the  eighth  ; 
when  all  the  jurifdi£lion  ufurped  by  the  pope  in  matters  ec« 
clefiaftical  was  reflored  to  the  crown,  to  which  it  originally 
belonged  :  fo  that  the  ftatute  25  Hen.  VIII.  was  but  declara- 
tory of  the  antient  law  of  the  realm  p.  But  in  cafe  the  king 
himfelf  be  party  in  any  pf  thefe  fuitS}  the  appeal  does  not 
then  He  to  him  in  chancery,  which  would  be  abfurd ;  but, 
hy  the  ftatute  ^4  Hen.  VIII.  c.  12.  to  all  the  biihops  of  the 
^ealm,  aflembled  in  the  upper  boufe  of  convocation  (i). 

7.  A  COMMISSION  of  review  is  a  commifiion  fometimes 
granted,  in  extraordinary  cafes,  to  revife  the  fenteuce  of  the 
^ourt  of  delegates ;  when  it  is  apprehended  they  have  been 
led  into  a  material  error.  This  commiflion  the  king  may 
grant,  although  the  (latutes  24  &  25  Hen.  VIIL  before  cited 
fieclare  the  fentence  of  the  delegates  definitive :  becaufe  the 
pope  ^s  fupreme  head  by  the  canon  law  ufed  to  grant  fuch 

F  4  Inft.  34  T. 

Ill        -     -       ■  ..- 

( I )  No  fuch  aflembly  can  ex  I  ft  as  all  the  bifhops  of  the  realm  in 
any  houfe  of  convocation.  But  the  ftatute  fays,  that  the  appeal 
ihall  be  to  the  biihops,  abbots,  and  priors  of  the  upper  houfe  of  the 
convocation  of  the  province,  in  which  the  caufe  of  the  fuii  arsfir^ 
Therefore  in  the  province  of  York,  the  appeal  lies  now  to  the  arch- 
bUl^op  ^o4  his  tbre^  bifbops.  In  the  province  of  Canterbury,  to 
the  reft  of  the  bench  of  biihops.  See  i  voL  280.  n.  24*  When 
the  delegates  are  equally  divided  in  opinion,  fo  that  no  judgment 
can  be  pronounced,  a  commifiion  of  adjunds  may  ilTue*  See  zn 
ipijbance  jrefep-cd  to  ip  4  Biir^.  2254. 

A  commiflion  of  review  was  applied  for  in  the  court  of  Chaiv- 
cery  in  Michaelmas  Term  1798,  when  the  chancellor,  upon  hear, 
ng  the  arguments  of  civilians  and  barrifters  refpeding  the  judg- 
ment of  the  delegates,  determined  to  recommend  to  the  king  to 
grant  a  commiflion  of  review.     It  was  then  faid,  that  only  two 

had  iflucd  in  the  prefent  century,  one  in  1 705,  and  another  in  1 741^ 
i» 

1 2  commiflioa 
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commiffion  of  ir^vlew ;  and  fuch  authority  as  the  pope  here- 
tofore exerted,  Is  now  annexed  to  the  crown  ^  by  ftatutes 
26Hen.  VIII.  c.  i.  and  i  Eiiz.  c.  i.  But  it  is  not  matter 
of  right,  which  the  fubjeft  may  demand  ex  debito  jufiitiae ; 
but  merely  a  matter  of  favour,  and  which  therefore  is  often 
denied. 

These  arc  now  the  principal  courts  of  ecclefiaftical  jurif- 
diftion ;  none  of  which  arc  allowed  to  be  courts  of  record : 
no  more  than  was  another  much  more  formidable  jurifdidiion^ 
bat  now  dcfervedly  annihilated,  vtz.  the  court  of  the  king's 
high  commiffion  in  caufes  ecclefiaftical.  This  court  was  ere£);- 
«d  and  united  to  the  regal  power  ^  5  by  virtue  of  the  ftatutc 
I  Eliz.  c.  I.  inftead  of  a  larger  jurifdi£tion  which  had  before 
been  exercifed  under  the  pope's  authority.  If  was  intended 
r  68  1  *^  vindicate  the  dignity  and  peace  of  the  church,  by  re/orm- 
ing,  ordering,  and  corre£ling  the  ecclefiaftical  ft  ate  and  per- 
fons,  and  all  manner  of  errors,  herefies,  fchifms,  abufes^ 
offences,  contempts,  and  enormities*  Under  the  ftielter  of 
which  very  general  words,  means  were  found  in  that  and  the 
two  fucceeding  reigns,  to  ved  in  the  high  commiflioners  ex- 
traordinary and  almoft  defpotic  powers  of  fining  and  im- 
prifoning ;  which  they  exerted  much  beyond  the  degree  of 
the  ofl^ence  itfelf,  and  frequently  over  offences  by  no  means 
of  fpiritual  cognizance.  For  thefe  reafons  this  court  was 
Juftly  aboliflicd  by  ftatute  i6Car.I.  c.  ii.  And  the  weak 
and  illegal  attempt  that  was  made  to  revive  it,  during  the 
reign  of  king  James  the  fecond,  ferved  only  to  haftcn  that 
infatuated  prince's  ruin. 

II.  Next,  as  to  the  courts  military.  The  only  court  of 
this  kind  known  to,  and  eftabliflied  by,  the  permanent  laws 
of  the  land,  is  the  court  oi  chivalry^  formerly  held  before  the 
lord  high  conftable  and  earl  Marflial  of  England  jointly ;  but 
fince  the  attainder  of  Stafford  duke  of  Buckingham  under 
Henry  VIII.  and  the  confequent  extinguifhment  of  the  office 
of  lord  high  conftabl^,  it  hath  ufually  with  refpe£):  to  civil 

44111(1.341.  '  X^ft/L  324. 
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mattcTS  been  Jield  before  the  earl  marihal  only  '•  This  court 
bj  ftatute  13  Ric.II.  c*  2.  hath  cognizance  of  contra£ls  and 
other  matters  touching  deeds  of  arms  and  war,  as  well  out  of 
the  realm  as  within  itt  And  from  it's  fcntences  an  appeal 
lies  immediately  to  the  king  in  perfon  '•  This  court  was  in 
great  reputation  in  the  times  of  pure  chivalry)  and  afterwards 
during  our  connexions  with  the  continenti  by  the  territorica 
which  our  princes  held  in  France  1  but  is  now  grown  almoft 
entirely  out  of  ufci  on  account  of  the  feeblenefs  of  it's  jurif* 
diAioni  and  want  of  power  to  enforce  it's  judgments^  as  it 
can  neither  fine  nor  imprifonj  not  being  a  court  of  record  \ 

III.  The  maritime  courts,  or  fuch  as  have  power  and  ju- 
rifdt£tion  to  determine  all  maritime  injuries,  arifing  upon  the 
feai,  or  in  parts  out  of  the  reach  of  the  common  law,  are  [  69  1 
only  the  court  of  admiralty,  and  it's  courts  of  appeal.  The 
court  of  admiralty  is  held  before  the  lord  high  admiral  of 
England,  or  his  deputy,  who  is  called  the  judge  of  the  court. 
According  to  fir  Henry  Spelman  ^,  and  Lambard ',  it  was 
firft  of  all  erefted  by  king  Edward  the  third.  It's  proceedings 
are  according  to  the  method  of  the  civil  law,  like  thofe  of 
the  ecclefiaftical  courts «,  upon  which  account  it  is  ufually 
held  at  the  fame  place  with  the  fuperior  ecclefiaftical  courts, 
at  doAors'  commons  in  London.  It  is  no  court  of  record, 
any  more  than  the  fpiritual  courts.  From  the  fentences  of 
the  admiralty  judge  an  appeal  always  lay,  in  ordinary  courfe, 
to  the  king  in  chancery,  as  may  be  coUt&ed  from  ftatute 
25  Hen.  VIII.  c.  19.  which  dire£ls  the  appeal  from  the  arch- 
UOiop'f  courts  to  be  determined  by  perfons  named  in  the 
king's  commiflion,  *^  like  as  in  cafe  of  appeal  from  the  ad« 
<^  miral  court."  But  this  is  alfo  exprefsly  declared  by  ftatute 
8  Eltz.  c.  5.  which  ena£ls,  that  upon  appeal  made  to  the 
chancery,  the  fentence  definitive  of  the  delegates  appointed 
by  commiflioA  (hall  be  final. 

A?FSALS  from  the  vice-admiralty  courts  in  A  merica,  and 
our  other  plantations  and  fettlements,  may  be  brought  before 

•  I  Ler,.  ajo.    Show.  Parh  C«f.  ^o,  ^  Ohf,  1 3. 

*  4  laft.  f  S5.  '^  Arcbeltn.  4 1. 
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the  courts  of  admiralty  in  £ngland,  as  being  a  Iprancb  6f  th^ 
admirars  jurifdi^iion,  though  they  may  alfo  be  brought  be- 
fore the  king  in  council.  Biit  in  cafe  of  prize  VefTelsT,  taketf 
in  time  of  war,  in  any  part  of  the  world,  sfnd  Condemned  in 
any  courts  of  admiralty  or  vice  adifiiralty  as  lawful  pri^e,  the 
appeal  lies  to  certain  commilTio'ners  of  appeals  condftin^ 
chiefly  of  the  privy  council,  and  not  to  judges  delegates. 
And  this  by  virtue  of  divers  treaties  ^ith  foreign  nations;  by 
which  particular  courts  are  eftabliflied  in  all  th^  fnaritimd^ 
countries  of  Europe  for  the  decifion  of  this  queftion,-  whetheif 
lawful  prize  or  not :  for  this  being  a  queftion  betweeft  fub-' 
jedls  of  different  ftates,  it  belongs  entirely  to  the  law  of  na- 
tions, and  not  to  the  municipal  laws  of  either  country,  to 
'  determine  it.     The  original  court,  to  which  this  queftion  is 

C  7^  ]  permitted  in  England,,  is  the  court  of  admiralty;  and  the 
court  of  appeal  is  in  effeft  the  king's  privy  council,  the, 
members  of  which  are,  in  confequence  of  treaties,  com- 
miflioned  under  the  great  feal  for  this  purpofe.  In  1748,  for 
the  more  fpeedy  determination  of  appeals,  the  judges  of  the 
courts  of  Weftminfter-Kall,  though  not  privy  counfelldfsV 
were  added  to  the  commifiion  then  in  being.  But  doubts 
being  conceived  concerning  the  validity  of  that  commifiion^ 
on  account  of  fuch  addition,  the  fame  was  confirmed  by 
flatute  22  Geo.  II.  c.  3.  with  a  provifo,  that  no  fentence 
given  under  it  fhould  be  valid,  unlefs  a  majority  of  the  com- 
miflioners  prefent  were  actually  privy  counfellors.  But  this 
did  not,  I  apprehend,  extend  to  any  future  commifEons : 
and  fuch  an  addition  became  indeed  totally  unneceflary  in 
the  courfe  of  the  war  which  commenced  in  1756;  fince,' 
during  the  whole  of  that  war,  the  commifTion  of  appeals  was 
regularly  attended  and  all  it's  decifions  conduced  by  a  judge^ 
whofe  mafterly  acquaintance  with  the  law  of  nations  was 
known  and  revered  by  every  ftate  in  Europe  ^4 

y  See  the  fentiments  of  the  prefident  '  Prulltan  m*jefty*t  Expofitkn  da  m»6fi^ 
Montefquieuy  and  M.  Vattel,  (a  fubjed      &c.  A*  D.  1753*    (Montefquieu's  let- 
of  the  king  of  Ptoflia,)  on  the  anfwer     tttt,  5  Maf.  1753.     Vattel's  Mif  ii 
'  traofmitted  by  tt^e  £pS^^  c^^t  to  hii     gtm*  U  2.  (•  7.  ^84.} 
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CHAPTER.     THE     SIXTH. 

OF    COURTS    OF    A    SPECIAL 

JURISDICTION. 


IN  the  two  preceding  chapters  we  have  tronfidered  the  fe« 
veral  courts^  whofe  jurifdi£lion  is  public  and  general  ( 
and  which  snre  fo  contrived  that  fome  or  other  of  them  may 
adminifter  redrefs  to  every  poffible  injury  that  can  arife  in  the 
kingdom  at  large.  There  yet  remain  certain  others*  whofe 
jurifdidtion  is  private  and  fpecial^  confined  to  particular  fpots 
or  inftituted  only  to  redrefs  particular  injuries.     Thefe  ars 

I.  The  foreft  courts*  inftituted  for  the  government  of  the 
king's  forefts  in  different  parts  of  the  kingdom,  and  for  the 
punifliment  of  all  injuries  done  to  the  king's  deer  or  vemf$n^ 
to  the  vert  or  greenfwerd*  and  to  the  covert  in  which  fuch 
deer  are  lodged.  Thefe  are  the  courts  of  attachments^  of  r^- 
gardf  ol  fwAnmote^  and  of  juftice-feat*  The  court  of  attacb" 
mentSf  iDoodmote^  or  forty  days  courtj  is  to  be  held  before 
the  verderors  of  the  foreft  oace  in  every  forty  days*;  and  is 
inftituted  to  inquire  into  all  offenders  againft  vert  and  veni- 
fon  ^ :  who  may  be  attached  by  their  bodies*  if  taken  with 
the  mainour*  (or  tmunoeuvref  a  manu^)  that  is,  in  the  very  aft 
of  killing  venifon  or  ftealing  wood*  or  preparing  fo  to  d0| 
or  by  freOi  and  immediate  purfuit  after  the  aft  is  done^  j  elfe, 
they  muft  be  attached  by  their  goods.  And  in  this  forty  days 

•  C^,  defcreft,  9  Hen,  III.  f.'J.  «  Carth.  79* 

;  4  (oft.  aS9, 
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court  the  foreilers  or  keepers  are  to  bring  in  their  attach- 
ments, or  prefentments  de  viriJi  et  venatione ;  and  the  ver- 
derors  are  to  receive  the  fame,  and  to  enroll  them,  and  to 
certify  them  under  their  feals  to  the  court  of  juftice-feat^  or 
fweinmote  ^ :  for  this  court  can  only  inquire  of,  but  not  con- 
yiQ.  offenders.  2.  The  court  of  regard^  or  furvey  of  dogs>  is 
to  be  holden  every  tliird  year  for  the  lawing  or  expeditation  of 
'  maftiffS)  which  is  done  by  cutting  off  the  claws  and  ball  (or 
r  72  1  pclote)  of  the  forefeet,  to  prevent  them  from  running  after 
deer^  No  other  dogs  but  maftiffs  are  to  be  thus  lawed  or  ex- 
peditated,  for  none  others  were  permitted  to  be  kept  within  the 
precinfts  of  the  foreft ;  it  being  fuppofed  that  the  keeping  of 
thefe,  and  thefe  only,  was  neceffary  for  the  defence  of  a  man's 
houfe^  3.  The  court  oifweinmete  is  to  be  holden  before  the 
verderors,  as  judges,  by  the  {teward  of  the  fweinmote  thrice  in 
every  year^,  thefweins  or  freeholders  within  the  foreft  com- 
pofing  the  jury.  The  principal  jurifdi£tion  of  this  court  is, 
firftf  to  inquire  into  th^  oppreffions  and  grievances  committed 
by  the  officers  of  the  foreft :  **  de  fuper^oneraiione  foreftari^ 
"  orutn^  et  aliorum  mtntflrorutnforeflae;  et  de  eorum  opprejftonihus 
^^  populo  regis  illatis :"  and,  fecondly,  to  receive  and  try  pre- 
fentments certified  from  the  court  of  attachments  againft  of- 
fences in  vert  and  venifon  \  And  this  court  may  not  only  in-  ^ 
quire,  but  convid  alfo,  which  convi£lion  Ihall  be  certified  to 
the  court  of  juftice-feat  under  the  feals  of  the  jury ;  for  this 
court  cannot  proceed  to  judgment  ^  But  the  principal  court  is, 
4*  The  court  of  Jufiice/eat,  which  is  held  before  the  chief 
juftice  in  eyre,  or  chief  itinerant  judge,  capitalis  jtiftitiarius. 
in  itinere,  or  his  deputy ;  to  hear  and  determine  all  trefpafies 
within  the  foreft,  and  all  claims  of  franchifes,  liberties,  and 
privileges,  and  all  pleas  and  caufes  whatfoever  therein 
arifing*^*  It  may  alfo  proceed  to  try  prefentments  in  the 
inferior  courts  of  the  forefts^  and  to  give  judgment  upon 
convi&ion  of  the  fwcinmotCf     And  the  chief  juftice  may 


*  Cart,  de  foreft,  e,  i6. 
«  Hid,  e.  6. 

^4  loft.  3q8;. 

*  CarU  defsrsft.  ^.  Si 


*  Sut.  34  Edw.  I. 
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therefore  after  prcfentment  made  or  indiiJlment  found,  but 

not  before ',  iffue  his  warrant  to  the  officers  of  the  foreft  to 

apprehend  the  offenders.     It  may  be  held  every  third  year ; 

and  forty  days  notice  ought  to  be  given  of  it's  fitting.     This 

court  may  fine  and  imprifon  for  offences  within  the  foreft  "» 

it  being  a  court  of  record-:  and  therefore  a  writ  of  error  lies 

from  hence  to  the  court  of  king's  bench,  to  reftify  and  re- 

drefs any  mal-adminiftrations  of  juftice"  i  or  the  chief  juftice 

in  eyre  may  adjourn  any  matter  of  law  into  the  court  of 

king's  bench  ••     Thefc  juftices  in  eyre  were  inftitut^d  by  [    73    ] 

king  Henry  II,  A»  D.  1184P;    and  their  courts  were  for- 

ftierly  very  regularly  held :  but  the  laft  court  of  juftice- feat 

of  any  note  was  that  holden  in  the  reign  of  Charles  I,  before 

the  earl  of  Holland ;  the  rigorous  proceedings  at  which  are 

reported  by  fir  William  Jones.    After  the  reftoration  another 

was  held  pro  forma  only,  before  the  earl  of  Oxford  "^ ;  but 

fincc  the  aera  of  the  revolution  in  1688,  the  foreft  laws  have 

fallen  into  total   difufe,   to  the   great   advantage   of  the 

fubjeft(i), 

II.  A  SECOND  fpecies  of  reftri£led  courts  is  that  of  com- 
xniflioners  oi  fewer s.  This  is  a  temporary  tribunal  ere£lcd  by 
virtue  of  a  commiffion  under  the  great  feal ;  which  formerly  , 

ufcd  to  be  granted  pro  re  nata  at  the  pleafure  of  the. crown', 
but  now  at  the  difcretion  an^  nomination  of  the  lord  chan- 
cellor, lord  treafurer,  and  chief  juftices,  purfuant  to  the 

*  Stat.  I  Edw.  III.  c.  8. 7  Ric.  II.  c.4.  p  Hoveden. 

»  4lnft.  313.  «  North's  Life  of  Lord  Guildford. 

■  Ihii.  297.  45. 

•4lnft.  295.  'F.N.  B.I  13. 


(i )  All  the  forefts,  which  were  made  after  the  conquefts,  except 
New  Foreft  in  Hampftiire  created  by  William  the  Conqueror,  were 
difaiForefted  ^y  the  charta  de  forejia.  The  foreft  of  Hampton 
court  was  eftablifhed  by  the  authority  of  parliament  in  the  reign  of 
Hcn,VIII.  The  number  of  forefts  in  England  is  fixty-nlne.  4  Inft 
319.  Charles  I.  enforced  the  odious  foreft  laws,  as  a  fource  o£ 
revenue  independent  of  the  parliament. 

Vol.  HI.  G  ftatutc 
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ftatute  23  Hen.  VIII.  c.  5.   Their  jurifdi£lion  is  to  overlook 
the  repairs  of  fea  banks  and  fea  walls ;  and  the  cleanfing  of 
rivers,  public  ftreams,  ditches,  and  other  conduits,  whereby 
any  waters  are  carried  off:  and  is  confined  to  fuch  county  or 
particular  di(tri<9:  as  the  commiflion  fhall  exprefsly  name. 
The  commifEoners  are  a  court  of  record,  and  niay  fine  and 
imprifon  for  contempts';  and  in  the  execution  of  their  duty 
may  proqeed  by  jury,  or  upon  their  own  view,  and  may 
take  order  for  the  removal  of  any  annoyances,  or  the  fafe* 
guard  and  confervation  of  the  fewers  within  their  commif- 
fion,  either  according  to  the  laws  and  cuftoms  of  Romney<- 
jnarfli  %  or  otherwife  at  their  own  difcretion.     They  may 
alfo  aflefs  fuch  rates,  or  fcots,  upon  the  owners  of  lands 
within  their  di(lri£l,  as  they  ihall  judge  neceffary :  and,  if 
any  perfon  refufes  to  pay  them,  the  commiifioners  may  levy 
the  fame  by  diftrefs  of  his  goods  and  chattels ;  or  they  may, 
by  ftatute  23  Hen.  VIII.  c.  5.  fell  his  freehold  lands  (and 
by  the  7  Ann.  c.  10.  his  copyhold  alfo)  in  order  to  pay  fuch 
C    74    ]  f<^<^^  Of  affeflments.    But  their  condu£^  is  under  the  control 
of  the  court  of  king's  bench,  which  will  prevent  or  punifii 
any  illegal  or  tyrannical  proceedings  ".  *  And  yet  in  the  reign 
of  king  James  I,  (8  Nov.  1616,)   the  .privy  council  took 
'  upon  them  to  order,  that  no  a£^ion  or  complaint  fiiould  be 
profecuted  againft  the  commiflioners,   unlefs  before   that 
board  \  and  committed  feveral  to  prifon  who  had  brought 
fuch  a6trons  at  common  law,  till  they  fhould  releafe  the  fame: 
and  one  of  the  reafons  for  difcharging  fir  Edward  Coke  from 
his  ofiice  of  lord  chief  juftice'  was  for  countenancing  thofe 
legal  proceedings  ^     The  pretence  for  which  arbitrary  mea- 
sures was  no  other  than  the  tyrant's  plea^,  of  the  nece/ftty  of         | 
unlimited  powers  in  works  of  evident  utility  to  the  public, 
<'  the  fupreme  reafon  above  all  reafons,  which  is  the  falva« 

•  I  Sid.  145.  from  which  laws  all  commiffionen  of 

r                                    *  Romney-xnarOi,  in  tho  county  of  /ewers  in  England  may  receive  lisbC 

Kent,  a  tra£t  cont<tining  ^4^000  acres,  '  and  direAion.  (4.  Inft.  276.) 

is  governed  by  certain  antient  and  equl-  <*  Cro.  Jac.  336. 

I                                   table   laws    of    fewers,  comj>ofed   by  v  Moor,  S25, 826.  See  pag.  55. 

Henry  d«  Bathe,  a  venerable  judge  in  ^  Milt,  parad*  ioit,  iv.  393. 
.                                  the  reign  of  king  Henry  the  third  \ 

^[  tion 

\ 
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<<  tion  of  the  king's  lands  and  people/'  But  now  It  Is  clearly 
held,  that  this  (as  well  as  all  other  inferior  jurifdi^lions)  is 
{uhjeGt  to  the  difcretionary  coercion  of  his  majefty's  court 
of  king's  bench  '• 

III.  The  court  of  policies  9f  ajfuranee^  when  fubfifting,  is 
ere£led  in  purfuance  of  the  ftatute  43  £Iiz.  c.  12*  which 
recites  the  immemorial  ufage  of  policies  of  aflurance,  <*  by 
<<  means  whereof  it  cometh  to  pafs,  upon  the  lofsor  perifliing 
*<  of  any  ftiipi  there  foUoweth  not  the  undoing  of  any  man^ 
<<  but  the  lofs  lighteth  rather  eafily  upon  many  than  heavy 
<*  upon  few,  and  rather  upon  them  that  adventure  not>  than 
^<  upon  thofe  that  do  adventure  :  whereby  all  merchants^ 
'<  efpecially  thofe  of  the  younger  fort,  are  allured  to  venture 
^*  more  willingly  and  more  freely :  and  that  heretofore  fuck 
*^  afiurers  had  ufed  to  (land  fo  juftly  and  pirecifely  upon  their 
<<  credits,  as  few  or  no  co;ntroverfies  had  arifen  thereupon  ; 
^^  and  if  any  had  grown,  the  fame  had  from  time  to  time 
*^  been  ended  and  ordered  by  certain  grave  and  difcreet  mer- 
<'  chants  appointed  by  the  lord  mayor  of  the  city  of  London; 
"  as  men  by  reafon  of  their  experience  fitted  to  underftand 
*'  and  fpeedily  decide  thofe  caufes;''  but  that  of  late  years 
divers  perfons  had  withdrawn  themfclves  from  that  courfe 
of  arbitration,  and  had  driven  the  afTured  to  bring  feparate 
actions  at  law  againft  each  aiTurer :  it  therefore  enables  the 
lord  chancellor  yearly  to  grant  a  (landing  commiilion  to  the  [  75  3 
judge  of  the  admiralty,  the  recorder  of  London,  two  do£lors 
of  the  civil  law,  two  common  lawyers,  and  eight  merchants  \ 
any  three  of  which,  one  being  a  civilian  or  a  barrifter,  are 
thereby  and  by  the  (latute  13  &  14  Car.  IL  c.  23.  empowered 
to  determine  in  a  fummary  way  all  caufes  concerning  policies 
of  aiTurance  in  London,  with  an  appeal  (by  way  of  bill)  to 
the  court  of  chancery.  But  the  jurifdiclion  being  fomewhat 
defective,  as  extending  only  to  London,  and  to  no  other 
aifurances  but  thofe  on  merchandize  V^nd  to  fuits  brought^ 
by  the  aiTured  only,  and  not  by  the  infurers  ',  no  fuch  com^ 

«  I  Vcntr.  66.    Salk.  146.  ^  Styl,  x66. 
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tniffi  )n  has  of  late  years  iflued  i  but  infurahce  caufes  are  now 
ufuallj  determined  by  the  verdid:  of  a  jury  of  merchants,  and 
the  opinidQ  of  the  judges  in  cafe  of  any  legal  doubts;  where- 
by the  deciilon  is  more  fpeedy,  fatisfaftory,  and  final :  though 
it  is  to  be  wKhed,  that  fome  of  the  parliamentary  powers  in- 
Tcfted  in  thefe  commiflioners,  efpecially  for  the  examination 
of  witnefles,  either  beyond  the  feas  or  fpeedtly  going  out  of 
the  kingdom*,  could  at  prefent  be  adopted  by  the  courts  of 
Weftmiafter-hallj  without  requiring  the  confent  of  parties. 

IV.  The  court  of  the  marjhalfea^  and  the  palace  court  at 
Weftminfter,  though  two  diftin£t:  courts,  are  frequently 
confounded  together.  The  former  was  originally  holden 
before  the  fteward  and  marihal  of  the  king's  houfe,  and  was 
inftitttted  to  adminifter  juftlce  between  the  king's  domefttc 
iervants,  that  they  might  not  be  drawn  into  other  courts, 
and  thereby  the  king  lofe  their  fervice  ^  It  was  formerly 
iield  in,  though  not  a  part  of,  the  aula  regis  ^ ;  and,  when 
that  was  fobdivided,  remained  a  di(lin£l  jurifdiAion  :  hold- 
ing plea  of  all  trefpafTes  committed  -within  the  verge  of  the 
tonrt,  where  only  one  of  the  parties  is  in  the  king's  domeftic 
fervice,  (in  which  cafe  the  inqueft  (hall  be  taken  by  a  jury  of 
the  country,)  and  of  all  debts,  contrads,  and  covenants,  where 
both  of  the  contracting  parties  belong  to  the  royal  houfliold  ; 
and  then  the  inqueft  fliall  be  compofed  of  men  of  the  houf- 
C  76  ]  hold  only*.  '  By  the  ftatute  of  13  Ric.  II.  ft.  i.  c.  3.  (in  af- 
firmance of  the  common  law  ^)  the  verge  of  the  court  in  this 
refpe£i  extends  for  twelve  miles  round  the  king's  place  of  re- 
iidence  ^  And,  as  this  tribunal  was  never  fubjedl  to  the  ju- 
rifdiAion  of  the  chief  jufticiary,  no  writ  of  error  lay  from  <t 

*  Stat  13  &  14  Car.  II.  c.  22.  §  3.      ^tpax  rtgia,  or  priTiUgeof  the  king'i 
ic  4.  palace,  extended  from  hit  palace  gate 

^x  Balftr.2ii.  to  the  diftance  of  three  miles,  three 

*  Flet.  /.  2*  c.  2.  furloogSy  three  acres,  nine  feet,  nine 
<^  jirtk.  fttp.  cart,    2S  Edw.  I.  c.  3.      palms,  and  nine  barley  corns  j  as  ap« 

Stat.  5  Edw.  III.  c.  2.    10  Edw.  III.  pears  from  a  fragment  of  the  uxtut 

ft.  2.  c.  2.  Roffettfit  cited  la  Dr.  Htcke^s  dljfertst. 

*  2  Inft.  54S.  e09l,  XI 4. 
/  By  thfe  antieat  Saxon  cenditution 
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(though  a  court  of  record)  to  the  king's  bench,  but  only  to 
parliament  ^y  tlU  the  ftatutes  of  5  Edw.  III.  c.  2.  and  10  Edw. 
III.  ft.  2»  c.  3.  which  allowed  fuch  writ  of  error  before  the 
king  inrhis  place.  But  this  court*being  ambulatory,  and 
obliged  to  follow  the  king  in  all  his  progrefles,  fo  that  by  the 
removal  of  the  houfholdi  a£tions  were  frequently  difconti- 
nued\  and  doubts  having  arifen  as  to  the  extent  of  it's  jurif- 
di£lion^,  king  Charles  I.  in  the  fixth  year  of  his  reign  by  his 
letters  patent  erefted  a  new  court  of  record,  called  the  curia 
palatti  or  palace  courts  to  be  held  before  the  fteward  of  the 
houQiold  aud  knight  marflial,  and  the  fteward  of  the  courr,^ 
or  his  deputy;  with  jurifcii£lion  to  hold  plea  of  all  manner 
of  perfonal  aftions  whatfoever,  which  (hall  arife  between  any 
parties  within  twelve  miles  of  his  majefty's  palace  at  White- 
hall*^. The  court  is  now  held  once  a  week,  together  with 
the  antient  court  of  marihalfea,  in  the  borough  of  South- 
wark :  and  a  writ  of  error  lies  from  thence  to  the  court  of 
king's  bench.  But  if  the  caufe  is  of  any  confuierable  con- 
fequence,  it  is  ufually  removed  on  it's  firft  commencement, 
together  with  the  cuftody  of  the  defendant,  either  into  the 
king's  bench  or  common  pleas,  by  a  writ  of  habeas  corpus  cum 
caufa  :  and  the  inferior  bufincfs  of  the  court  hath  of  late  years  • 

been  much  reduced,  by  the  new  courts  of  confcience  erected 
in  the  environs  of  London  5  in  confideration  of  which  the 
four  counfel  belonging  to  thefe  courts  had  falaries  granted 
them  for  their  lives  by  the  ftatute  23  Geo.  II.  c.  27. 

V.  A  FIFTH  fpecies  of  private  courts  of  a  limited,  though. [  77  3 
cxtenGve^  jurifdi£lionare  thofe  of  the  principality  of  Wales; 
which  upon  its  thorough  redu£tion,  and  the  fettling  of  it's 
polity  in  the  reign  of  Henry  the  eighth^,  were  erefted  all  over 
the  countiy ;  principally  by  the  (tatute  34  &  35  Hen,  VIIL 
c.  26.  though  much  had  before  been  done,  and  the  way  pre- 
pared by  the  ftatute  of  Wales,  1 2  Edw.  I.  and  other  ftatutes. 
By  the  ftatute  of  Henry  the  eighth  before-mentioned,  court»« 

«  I  Bulft^r.  211.     10  Rep.  79.  k  I  Sid.  180.     Salk,  439. 

>  F.  N.  B.  241.    alnft.  548. '  1  See  vol.  1.  introd.  §4. 

^  I  Bulilo  to%* 

•  •  •  ^^  • 
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baron,  hundred,  and  county  courts  are  there  eftabliflied  as  in 
England.     A  fefliou  is  alfo  to  be  held  twice  in  every  year  in 
each  county,  by  judges  "*  appointed  by  the  king,  to  be  called 
the  great  feffibns  of  the  feveral  counties  in  Wales :  in  which 
all  pleasof  real  and  perfonal  adions  fhall  be  held,  with  the  fame 
form  of  procefs  and  in  as  ample  a  manner  as  in  the  court  of 
common  pleas  at  Weftminfter  ° :  and  writs  of  error  {hall  lie 
from  judgments  therein  (it  being  a  court  of  record)  to  the  court 
of  king's  bench  at  Weftminfter.     But  the  ordinary  original 
writs  of  procefs  of  the  king's  courts  at  Weftminfter  do  not  run 
into  the  principality  of  Wales  **:  though  procefs  of  execution 
doesP;  as  do  alfo  prerogative  writs,  as  writs  of  certiorari^ 
quo  minus  J  mandamus^  and  the  like*!.    And  even  in  caufes  be- 
tween fubjedt  and  fubjeft,  to  prevent  injuftice  through  family 
fadlions  or  prejudices,  it  is  held  lawful  (in  caufes  of  freehold 
at  leaft,  and  it  is  ufual  in  all  others)  to  bring  an  adion  in  the 
Englifli  courts,  and  try  the  fame  in  the  next  Englifh  county 
adjoining  to  that  part  of  Wales  where  the  caufe  irifes  %  and 
wherein  the  venue  is  laid.   But  on  the  other  hand,  to  prevent 
trifling  and  frivolous  fuits  it  is  enabled  by  ftatute  13  Geo. 
HI.  c.  51.    that  in  perfonal  zfXxouSy  tried  in  any  Engliih 
county,  where  the  caufe  of  afkion  arofe,  and  the  defendant 
refiides  in  Wales,  if  the  plaintiff  fhall  not  recover  a  verdi£l  for 
ten  pounds,  he  (hall  be  nonfuited  and  pay  the  defendant's  cofts» 
unlefs  it  be  certified  by  the  judge  that  the  freehold  or  title 
came  principally  in  queftion,  or  that  the  caufe  was  proper  to 
[    78   3  be  tried  in  fuch  Englifh  county.    And  if  any  tranfttory  a£lion, 
the  caufe   whereof  arofe  and  the  defendant  is  refident  in 
Wales,  fliall  be  brought  in  any  Engiifli  county,  and  the  plain- 
tiff (hall  not  recover  a  verdift  for  ten  pounds,  the  plaintiff 
(hall  be  nonfuited,  and  (hall  pay  the  defendant's  cofts,  de<> 
du£ting  thereout  the  fum  recovered  by  the  verdidl. 

n  Stat.  iS  Elis.  c.  8.  •a  Roll.  Rep.  141. 

"See,  for  farther  regulation  of  the  ^aBulftr.  156.        1  Saund.   193, 

ftzdizz  of  thefe  courts,  ftar.   5  Elis.  Raym.  206. 
C.2S-  S  ^liz*  ^«  20'  ^  ^^°*  '*  ^  25.^6.  4  Cro.  Jac.  484. 

6  Ceo.  II.    c.  14.  13  Geo.  111.  c.  51.  '  Vau^h.  413.    Hardr.  66. 
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VI.  The  court  of  the  duchy  chamber  of  Lancafter  is  an- 
other fpecial  jurifdiftion,  held  before  the  chancellor  of  the 
duchy  or  his  deputy  concerning  all  matter  of  equity  relating 
to  lands  holden  of  the  king  in  right  of  the  duchy  of  Lancaf- 
ter^: which  is  a  thing  very  di(lin£l  from  the  county  palatine, 
(which  hath  alfo  it's  feparate  chancery,  for  fealing  of  writs, 
and  the  like ',)  and  comprizes  much  territory  which  lies  at  a 
vaft  diftance  from  it ;  as  particularly  a  very  large  diftrid  fur- 
rounded  by  the  city  of  Weftminfter.  The  proceedings  in 
this  court  are  the  fame  as  on  the  equity  fide  in  the  courts  of 
exchequer  and  chancery';  fo  that  it  feems  not  to  be  a  court 
of  record  :  and  indeed  it  has  been  holden  that  thofe  courts 
have  a  concurrent  jurifdidiion  with  the  duchy  court,  and 
xnzy  take  cognizance  of  the  fame  caufes  ^. 

VII.  AnotheH  fpecies  of  private  courts,  which  arc  of  a 
limited  local  jurifdi£kion,  and  have  at  the  fame  time  an  ex- 
clufive  cognizance  of  pleas,  in  matters  both  of  law  and 
equity  %  are  thofe  which  appertain  to  the  counties  palatine 
of  Chefter,  Lancafter,  and  Durham,  and  the  royal  franchife 
of  Ely  ^.  In  all  thefe,  as  in  the  principality  of  Wales,  the 
king's  ordinary  writs,  ifiuitig  under  the  great  feal  out  o^ 
chancery,  do  not  run ;  that  is,  they  are  of  no  force.  For, 
as  originally  Mjura  regalia  were  granted  to  the  lords  of  thefe 
counties  palatine,  they  had  of  courfe  the  fole  adminiftration 
of  juftice,  by  their  own  judges  appointed  by  themfelves  and 
not  by  the  crown.  It  would  therefore  be  incongruous  for  the 
king  to  fend  his  writ  to  dire£t  the  judge  of  another's  court  in 
what  manner  to  adminifter  juRice  between  the  fuitors.  But 
when  the  privileges  of  thefe  counties  palatine  and  franchifes 
were  abridged  by  ftatute  27  Hen.  VII L  c.  24.  it  was  alfo  en- 

a£ted,  that  all  writs  and  procefs  (hould  be  made  in  the  king's  Q.  79   J 
name,  but  (hould  be  te/le*d  or  witnefled  in  the  name  of  the 
owner  of  the  franchife.  Wherefore  all  writs,  whereon  adlions 

f  Hobt'77.     z  LeT.  24.  Hard.  171. 

»  1  Ventr.  457.  ^  4  Iiift  213. 118.  Finch.  R.  452, 

*  4  Inft.  206.  '^  $pi  vol.  I.  iAt^o4.  ^  4, 

«  I  Cl)an.  Rep.  55.     Toth.  145* 
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are  founded,  and  which  have  current  authority  here,  muft  he 
under  the  feal  of  the  refpeftive  franchifes^  the  two  former  of 
which  are  now  united  to  the  crown,  and  the  two  latter  under 
the  government  of  their  feveral  bifliops.  And  the  judges  of 
affife,  who  fit  therein,  fit  by  virtue  of  a  fpecial  commiffion  from 
the  owners  of  the  feveral  franchifes,  and  under  the  feal  thereof  5 
and  not  by  the  ufual  commilRon  under  the  great  feal  of  £ng« 
land.  Hither  alfp  may  be  referred  the  courts  of  the  citijue. 
portSf  or  five  moft  important  havens,  as  they  formerly  were 
efteemed,  in  the  kingdom  ;  viz.  Dover,  Sandwich,  Romney, 
*  Haftings,  and  Hythe  i  to  which  Winchelfey  and  Rye  have, 
been  fince  added :  which  have  alfo  fimilar  franchifes  in  many 
relpe£ts  ^  with  the  counties  palatine,  and  par^qul^rly  an  ex- 
clu&rejurifdi£lion,  (before  the  mayor  and  ju^rats  of  the  pofts^) 
in  which  excluGve  jurifdi£i:ion  the  king's  ordinary  writ  does 
not  run.  A  writ  of  error  lies  from  the  mayor  and  jurats  of 
c^cb  port  to  the  lord  warden  of  the  cinque  ports,  in  his  court 
o{  Siepti/ay;  and  from  the  court  of  Sbepway  to  the  king's 
bench  ^.  So  likewife  a  writ  of  error  lies  from  all  tl^e  other, 
jutifdidions  to  the  fame  fupreme  court  of  judicature  %  as  an 
enfign  of  fuperiority  referved  to  the  crown  at  the  original 
treatioaof  the  franchifes.  And  all  prerogative  writs,  (as  thofe. 
of  habeas  corpus,  prohibition,  certiorari,  and  mandamus)  may, 
iflue  for  the  fame  reafon  to  all  thefe  exempt  jurifdidtions  ^  i 
hecaufe  the  privilege,  that  the  king's  writ  runs  not,  muft  be 
intended  between  party  and  party,  for  there  can  be  no  fuch 
privilege  againft  the;  king  \ 

VIII.  The  ftannary  courts  in  Devonfliire  and  Cornwall, 
for  the  adminiftration  of  juilice  among  the  tinners  therein^ 
are  alfo  courts  of  record,  but  of  the  fame  private  arid  exclu- 
five  nature.  They  are  held  before  the  lord  warden  and  his. 
fubftitutes,  in  virtue  of  a  privilege  granted  to  the  workers  in 
[    80  ]  the  tinmin^s  there,  to  fue  and  be  fued  only  in  their  own: 

'  T  Sid.  166.  Tis,62»     4lni^a  38.214.  2iS|' 
y  Jenk  71.     Byverfyn  des  courts.  t»  •  j  Sid.  92. 

^.TffA.  le  ray.     i  Sid.  356.  *  Cro.  Jac.  543. 

I  Bro.  Ahr,  t.  trror,  74.  loi.      Dl- 
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courts,  that  they  may  not  be  drawn  from  their  buGncfs 
which  is  highly  profitable  to  the  public,  by  attending  thei^ 
lawfuits  in  other  courts  *=.  The  privileges  of  the  tinners  arc 
confirmed  by  a  charter,  33  Edw.  I.  and  fully  expounded  by 
a  private  ftatute  **,  50  Edw.  lU.  which  has  fince  been  ex- 
plained by  a  public  aft,  16  Car.  I.  c.  15.  What  relates  to 
our  prefent  purpofe  is  only  this :  that  all  tinners  and  labourers 
in  and  about  the  ftannaries  (hall,  during  the  time  of  their 
working  therein  bona  jidcy  be  privileged  from  fuits  of  other 
courts,  and  be  only  impleaded  in  the  ftannary  court  ip  all 
matters,  excepting  pleas  of  land,  life,  and  member.  No 
writ  of  error  lies  from  hence  to  any  court  in  Weftminfticr- 
hall  i  as  was  agreed  by  all  the  judges  •  in  4  Jac.  I.  But  at| 
appeal  lies  from  the  fteward  of  the  court  to  the  undcr-wardep.j  . 
and  from  him  to  the  lord-warden ;  and  thence  to  the  privy 
council  of  the  prince  of  Wales,  as  duke  of  Cornwall^,  whea 
he  hath  had  livery  or  inveftiture  of  the  fame  s,  A^nd  from 
thence  the  appeal  lies  to  the  king  hlmfclf,  in  the  lad  refort  \ 

IX.  The  feveral  courts  within  the  city  of  London  ^,  and 
other  cities,  boroughs,  and  corporations  throughout  the  king- 
dom, held  by  prefcription,  charter,  or  aftof  parliament,  arc 
alfo  of  the  fame  private  and  limited  fpecics.  It  would  exceed 
the  defign  and  compafs  of  our  prefent  inquiries,  if  I  were  to  en- 
ter into  a  particular  detail  of  thefc,  and  to  examine  the  nature 
and  extent  of  their  feveral  jurifdiftions.  It  may  in  general  be 
Sufficient  to  fay,  that  they  arofe  originally  from  the  favour  of 
the  crown  to  thofe  particular  di(lri£ls,  wherein  we  find  them 
crcSed,  upon  the  fame  principle  that  hundred-courts,  and  the 
like,  were  eftabliflicd;  for  the  convenience  of  the  inhabitants, 
that  they  may  profecute  their  fuits,  and  receive  j  ufticc  at  home: 

«  4  luft.  232.  error  lies  to  the  court  of  bujfings,  before 

*  See  this  at  length  in  4  Inft*  232.  the  mayor,  recoider,  and  flierifTs  ;  ani 

*  4  Inft.  231.  from  thence  to  juHices  app>irued  by  the 
'  Jifid*  230.  king^s  commlilion,'*  who  ufed  to  fit  in 
c  3  Bulft.  183.  the   church  of  St.    Martin  U  grand, 

*  Doderidge  hi  ft.  of  Ccrnw.  94.  (F.  N.  B.32.)  And  from  the  judgment 
»  The  chief  of  thofe  in  London  arc  of  thofe  jufticfs  a  writ  of  error  lieiim* 

the  Jheriffi  courts,  boiden  before  their      mediately  to  the  houfe  o(  lords. 


^wardor  judgej  from  which  a  writ  of 
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that,  for  the  moft  part,  the  courts  at  Wcftminfter-hall  have  a 
concurrent  jurifdiftxon  with  thefe,  or  elfe  a  fuperintendcncy 
over  them  j ;  and  are  bound  by  the  ftatute  jp  Geo.  III.  c.  70. 
to  give  aflfiftance  to  fuch  of  them  as  are  courts  of  record,  by 
ifiuing  writs  of  execution,  where  the  perfon  or  effefts  of 
the  defendant  are  not  within  the  inferior  jurifdi£lion :  and 
that  the  proceedings  in  thefe  fpecial  courts  ought  to  be  ac- 
cording to  the  courfe  of  the  common  law,  unlefs  otherwife 
•rdered  by  parliament  •,  for  though  the  king  may  ereft  new 
counts,  yet  he  cannot  alter  the  edabliihed  courfe  of  law* 

But  there  is  one  fpecies  of  courts,  conftituted  by  a£l:  of 
parliament,  in  the  city  of  London  and  other  trading  and 
populous  diftriiSts,  which  in  their  proceedings  fo  vary  from 
the  courfe  of  the  common  law,  that  they  may  defervc  a  more 
particular  confideration.  I  mean  the  courts  of  requefts,  or 
courts  of  confcience,  for  the  recovery  of  fmall  debts.  The 
firft  of  thefe  was  eftablifhed  in  London,  fo  early  as  the  reign 
of  Henry  the  eighth,  by  an  a£l  of  their  common  council ; 
which  however  was  certainly  infufficient  for  that  purpofe  and 
illegal,  till  confirmed  by  ftatute  3  Jac.  L  c.  15.  which  has 
£nce  been  explained  and  amended  by  ftatute  14  Geo.  IL  c.  10. 
The  conftitution  is  this:  two  aldermen,  and  four  commoners, 
fit  twice  a  week  to  hear  all  caufes  of  debt  not  exceeding  the 
Talue  of  forty  (hillings  5  which  they  examine  in  a  fummary 
way,  by  the  oath  of  the  parties  or  other  witnefles,  and  make 
fuch  order  therein  as  is  confonaiit  to  equity  and  good  con- 
fcience. The  time  and  expence  of  obtaining  this  fummary 
redrefs  are  very  inconfiderable,  which  make  it  a  great  benefit 
to  trade ;  and  thereupon  divers  trading  towns  and  other  dif- 
trifts  have  obtained  a£ls  of  parliament,  for  eftabliftiing  in 
them  courts  of  confcience  upon  nearly  the  fame  plan  as  that 
in  the  city  of  London  (2). 

i  Salk.  144.  263. 


(2)  By  the   25  Geo.  IIL    c.  45.  and  26  Geo.  III.  c.  38.  no 
debtor  or  defendant,  in  any  court  for  the  recovery  of  fmall  debts, 
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The  anxious  diefire  that  has  been  (hewn  to  obtain  thefc 
feveral  zGts,  proves  clearly  that  the  nation  in  general  is  truijr 
fenfible  of  the  great  inconvenience  arifing  from  the  difufe  <^ 
the  antient  county  and  hundred  courts ;  wherein  caufcs  o^ 
this  fmall  value  were  always  formerly  decided^  with  very 
little  trouble  and  expenfe  to  the  parties.  But  it  is  to  be  fear- 
ed, that  the  general  remedy  which  of  late  hath  been  princi<* 
pally  applied  to  this  inconvenience  (the  erecting  thefe  sew 
jurifdi£lions)  may  itftlf  be  attended  in  time  with  very  iU 
confcquences :  as  the  method  of  proceeding  therein  is  entirely 
in  derogation  of  the  common  law ;  as  their  large  difcretionary 
powers  create  a  petty  tyranny  in  a  fet  of  ftanding  commif- 
fioners ;  and  as  the  difufe  of  the  trial  by  jury  may  tend  to 
eftrange  the  minds  of  the  people  from  that  valuable  prerogative 
of  Engliflimen  J  which  has  already  been  more  than  fufficiently 
excluded  in  many  inftances.  How  much  rather  is  it  to  be 
wiihed,  that  the  proceedings  in  the  county  and  hundred- 
courts  could  again  be  revived,  without  burthening  the  free- 
holders with  too  frequent  and  tedious  attendances ;  and  at 
the  fame  time  removing  the  delays  that  have  xnfenfibly  crept  [  83  J 
into  their  proceedings,  and  the  power  that  either  party  have 
of  transferring  at  pleafure  their  fuits  to  the  courts  at  Weft- 
ininfter !  And  we  may  with  fatisfa£lion  obferve,  that  this 
experiment  has  been  adlually  tried,  and  has  fucceeded  in  the 
populous  county  of  Middlefex ;  which  might  ferve  as  an 
example  for  others.  For  by  ftatute  23  Geo.  II.  c.  33.  it  ia 
ena£led,  i.  That  a  fpecial  county  court  (hall  be  held,  at 
leaft  once  a  month,  in  every  hundred  of  the  county  of  Middle- 
fex, by  the  county  clerk.  2.  That  twelve  freeholders  of  that 
hundred,  qualified  to  ferve  on  juries,  and  ftruck  by  the  (herifi^ 


■  ■*! 


where  the  debt  does  not  exceed  twenty  (hillings,  fhall  be  committed 
to  prifon  for  more  than  twenty  days,  and  if  the  debt  does  not  ex- 
ceed forty  {hillings,  for  more  than  forty  days ;  unlefs  it  be  proved 
to  th^  fatisfa^iion  of  the  court,  that  he  has  money  or  goods  which 
he  fraudulently  conceals,  and  in  the  firft  cafe  the  imprifoament  may 
be  extended  to  thirty  days,  and  in  the  latter  to  fixty. 

(haU 
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{halt  b^  fumpioned  to  appear  at  fuckcourt  by  rotation ;  fo  as 
iipinq  {hall  be  fummoned  oftener  than  once  a  year*  3,  That 
ia  ail  eavifcs,  not  exceeding  the  v^lue  of  forty  Shillings,  the^ 
coitjaty  clerk  and  twelve  fuito^s  {hall  proceed  in  a  fummary 
way,  examining  the  parties  and  witnelles  on  oath^  withoi|t  the 
foira^alprocefsantiently ufed:  andfhall  make  fuch  orderther^- 
in  a$  th^y  (hall  judge  agreeable  to,  confcience*  4,  That  nf^ 
p)ajnt$  (haU  be  removed  outof  tlm  court,  by  anyprocefs  what^ 
foever ;  butthe  determination  herein  fhalj;be  final.  5.  That  if 
any  a£lion  be  brought  in  any  of  the  fupesipr  courts  againft  ^ 
perfon  refident  in  Middlefex,  for  a  debt  or  contr^^^,  upo.n  thct 
ici^i  whereof  thejury  ihall  Endllefs  than  40  x.  damage^^  the 
plaintiff  ihall  recover  no  coflS)  but  (hall  pay  the  defendant 
double  Gofts  $  unlefs  upon  fome  fpecial  circumftances^  to.be. 
certified  by  the  judge  who.  tried  it.  6.  Laflly,  a  table  of  very 
n^^erate  fees  is  prefcribed  and  fet  down  in  the  a£):^  which^ 
are  not  to  be  exceeded  upon  any  account  whatfoevec.  This  i$* 
:^^.plan  eptirely  agre^abje  to  the  conftitution.and. genius  of  the 
nation :  calculateid  to  prevent  a  multitude  of  vexatious  anions 
iQ.the  fuperjx)r.  courta>  and  at  the  fame  time  to  give  honeft 
^Ci^itocs  an  opportu^nity  of  recovering  fmaUfums;  wbicli 
npw.  they  are  frequently  d.eterired  from  by  the  expcnfe  of  ^ 
'  fuit  at  law  :  a  pl^n^  which,  oi^e  would  think,  wants  only  to 
be  g^ueriJly  knpv^:p,  in  order  to  its  univerfal  reception. 

%,  Th£RE  is  yet  another  fpedes  of  private  courts,  wiiicb 
I.mnlijnot  pafaover  in  filcnce:  viz.  the. chancellor's  courts 
hx  the  two.  univerfities.  of  England.  Which,  two  learned) 
bodies,  enjoy  the  fole  jurifdi£iion,  in  exclufion  oi  the  king'a 
[  84  ]  courts,  over  all  civil  afblons  and  fuits  whatfoev^r,  when  a 
fcholar  or  privileged  perfon  is  one  of  the  parties  ;,e3ccepting. 
in  fuch  cafes  where  the  right  of  freehold  is  concerned.  And 
.  thefe  by  the  univerfity  charter  they  are  at  liberty  to  try  and 
determine,  either  accprding  to  the  common  law  of  the  land, 
or  according  to  their  own  local  cuftoms,  at  their  difcretipn; 
which  has  generally  led  th^m  to  carry  on  their  prpcefs  ip  a 
courfe  much  conforn^ed  to  the  civil  law,  for  reaforis  fu^-v 
cicntly  explained  in  a  fprm^.r  volume  '^. 

■  '  k  Vol.  I.  iatrod.  §  x. 

These 
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T«ESE  ptivSlegesrwerfc  gtartted^  *tet  the  ftaclehtd  ttlght 
not  be  diftraded  from  theii  ftudies  by  legal  procefs  fmm  dif- 
tant  courts,  and  other  forcnfic  avocations.  And  privileges  of 
this  kind  aYe  6f  very  high  antiquity,  being  generally  enjoyed 
by  all  foreign  univerfitles  as  well  as  our  own,  in  coftfequehce « 
(I  apprehend)  of  a  conftitation  of  the  emperor  Frederick, 
A/D.  1158^  But  as  to  England  in  particular,  the  oldeft 
charter  that  I  have  feen,  containing  this  grant  to  the  univer- 
fity  of  Oxford,  was  28  Hen.  III.  A.D,  1244.  And  thefarrie 
privileges  were  confirmed  and  enlarged  by  almoft  every  fuc- 
ceeding  prince,  down  to  king  Henry  the  eighth ;  in  the 
fourteenth  year  of  whofe  reign  the  largeft  and  moft  extenfivc 
charter  of  all  was  granted.  One  fimilar  to  which  was  aifter- 
wards  granted  to  Cambridge  in  the  third  year  of  queen  EJiza* 
betb.  But  yet,  notwithilanding  thefe  charters,  the  privileges 
granted  therein,  of  proceeding  in  a  courfe  different  from  the 
law  of  the  land,  were  of  fo  high  a  nature,  that  they  were 
held  to  be  invalid ;  for  though  the  king  might  creA  new 
courts,  yet  he  could  not  alter  the  courfe  of  laW  by  his  letters 
patent.  Therefore  in  the  reign  of  queen  Elizabeth  an  aft  of 
parliament  was  obtained",  confirming  all  the  charters  of  the 
two  univerfities,  and  thofc  of  14  Hen.  VIII,  and  3  Eliz.  by 
name.  Which  blejfed  d/?,  as  fir  Edward  Coke  entitles  it ", 
eilabliflied  this  high  privilege  without  any  doubt  or  oppofi- 
tion  ^ :  or,  as  fir  Matthew  Hale  ^  very  fully  exprefies  the  fenfis 
of  the  common  law  and  the  operation  of  the  a£t  of  parlia.  [  8t  1 
ment,  <<  although  king  Henry  the  eighth,  14  A.  R,  fui, 
**  granted  to  the  univerfity  a  liberal  chatter,  to  proceed  ac- 
**  cording  to  the  ufe  of  the  univerfity;  viz*  by  a  courfe  much 
**  conformed  to  the  civil  law ;  yet  that  charter  had  not  been 
**  fufficient  to  have  warranted  fuch  proceedings  without  the 
**  help  of  an  ad:  of  parliament.  And  therefore  in  13  Eliz« 
**  an  aft  paffed,  whereby  that  charter  was  ineffeft  enafted; 
*^  and  it  is  thereby  that  at  this  day  they  have  a  kind  of  civil 
"  law  procedure,  even  in  matters  that  are  of  themfelves  of 

^  Cod,  4.  tit,  13.  *  Jenk.  Cent.  s.    pi.  88.     Cent.  }« 

n  13  Eliz.  €.29.  fl  33*  Hardr.  504.     Godbolt.  201. 

■  4  loft.  227.  J'  HIA,  C.  L.  33. 

^*  coxnmoA 
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^  common  izw  cognizance^  where  either  of  the  parties  is 
«*  privileged.** 

This  privilege,  fb  far  as  it  relates  to  civil  caufes^  is  exer- 
cifed  at  Oxford  in  the  chancellor's  court;  the  judge  of  which 
is  the  vice-chancellor,  his  deputy,  or  aiTeflbr.     From  his 
fentence  an  appeal  lies  to  delegates  appointed  by  the  congre- 
gation ;  from  thence  to  other  delegates  of  the  houfe  of  con- 
vocation ;  and  if  they  all  thre^  concur  in  the  fame  fentence 
it  is  final,  at  lead  by  the  ilatutes  of  the  univerfity '3,  accord-- 
ing  to  the  rule  of  the  civil  law^     But,  if  there  be  any  dif-. 
cordance  or  variation  in  any  of  the  three  fentences,  an  appeal 
lies  in  the  laft  refprt  to  judges  delegates  appointed  by  the, 
crown  under  the  great  feal  in  chancery. 

I  HAVE  now  gone  through  the  feveral  fpecies  of  private* 
or  fpecial  courts,  of  the  greateft  note  in  the  kingdomj  infti- 
tuted  for  the  local  redrefs  of  private  wrongs;  and  mud,  in 
the  clofe  of  all,  make  one  general  obfcrvation  from  fir  Ed- 
ward Coke':  that  thefe  particular  jurifdiftions,  derogating 
from  the  general  jurifdiftion  of  the  courts  of  common  law, 
are  ever  ftriftly  reftrained,  and  cannot  be  extended  farther, 
than  the  exprefs  letter  of  their  privileges  will  moft  explicitly 
Warrant. 

• 

*  Tit,  zi.  §  19.  r  Ced*  7.  17.  I.  •  z  Inft.  5^S. 
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CHAPTER     THE     SEVENTH. 

OF  THE   COGNIZANCE  of  PRIVATE 

WRONGI^. 


WE  are  now  to  proceed  to  the  cognizance  of  private 
wrongs;  that  is,  to  conGder  in  which  of  the  vaft 
variety  of  courts,  mentioned  in  the  three  preceding  chap- 
ters, every  pofTible  injury  that  can  be  offered  to  a  man's 
pcrfon  or  property  is  certain  of  meeting  with  redrefs.    , 

The  authority  of  the  feveral  courts  of  private  and  fpecial 
jurifdiftion,  or  of  what  wrongs  fuch  courts  have  cognizance^ 
was  neceflarily  remarked  as  thofe  refpeftive  tribunals  were 
enumerated ;  and  therefore  need  not  be  here  again  repeated  : 
which  will  confine  our  prefent  inquiry  to  the  cognizance  of 
civil  injuries  in  the  feveral  courts  of  public  or  general  jurif- 
diftion.  ..And  the  order,  in  which  I  fhall  purfue  this  in- 
quiry, will  be  by  (hewing;  i.  What  aftions  may  be  brought, 
or  what  injuries  remedied,  in  the  ecclefiaflical  courts. 
2.  What  in  the  military.  3.  What  in  the  maritime.  And 
4*  What  in  the  courts  of  common  law. 

Akd  with  regard  to  the  three  firft  of  thefe  particulars,  I 
mud  beg  leave  not  fo  much  to  confider  what  hath  at  any  time 
been  claimed  or  pretended  to  belong  to  their  jurifdiftion,  by 
the  officers  and  judges  of  thofe  refpeftive  courts  ;  but  what 
the  common  law  allows  and  permit^  to  be  fo.  For  thefe  ec- 
centrical tribunals  (which  were  principally  guided  by  the  rules 
•f  the  imperial  and  canon  laws)  as  they  fubfill  and  are  ad- 
mitted 
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mitted  in  England,  not  by  any  right  of  their  own  %  but  upon 
bare  fufferance  and  toleration  from  the  municipal  laws,  muft 
have  recourfe  to  the  laws  of  that  country  wherein  they  are 
thus  adopted,  to  be  informed  how  far  their  jurifdi£lion  ex- 
tends^or  what  caufes  are  permitted,  and  what  forbidden,  to 
be  difcufled  or  drawn  in  queftion  before  them.  It  matters 
not  therefore  what  the  pandefts  of  Juftinian,  or  the  decretals 
of  Gregory  have  ordained.  They  are  here  of  no  more  in- 
trinGc  authority  than  the  laws  of  Solon  and  Lycurgus :  cu- 
rious perhaps  for  their'  antiquity,  refpeftable  for  their  equity, 
and  frequently  of  admirable  ufe  in  illuflrating  a  point  of  hif- 
tory.  Nor  is  it  at  all  material  in  what  light  other  nations 
may  confider  this  matter  of  jurifdiftion.  Every  nation  muft 
and  will  abide  by  its  own  municipal  laws ;  which  various 
accidents  confpire  to  render  diiFerent  in  almoft  every  country 
in  Europe.  We  permit  feme  kinds  of  fuits  to  be  of  eeclefi- 
aftical  cognizance,  which  other  nations  have  referred  entirely 
to  the' temporal  courts;  as  concerning  wills  and  fucceflions 
to  intedates'  chattels :  and  perhaps  we  may,  in  our  turn, 
jprohibit  them  from  interfering  in  fome  controverfies,  which 
on  the  continent  may  be  looked  upon  as  merely  fpiritual.  In 
ihort,  the  common  law  of  England  is  the  one  uniform  rule 
to  determine  the  jurifdiftion  of  our  courts :  and,  if  any  tri- 
bunals whatfoever  attempt  to  exceed  the  limits  fo  prefcribed 
them,  the  king's  courts  of  common  law  m^y  and  do  prohi- 
bit them ;  and  in  fome  cafes  punifh  their  judges  ^» 

Having  premlfed  this  general  caution,  I  proceed  now  to 
confider, 

I.  The  wrongs  or  injuries  cognizable  by  the  ecclefiaftical 
courts.  I  mean  fuch  as  are  offered  to  private  perforis  or  in- 
dividuals ;  which  are  cognizable  by  the  ecclefiaftical  court, 
liot  for  reformation  of  the  offender  himfelf  or  party  injuring 
(profaiute  animae^  as  is  the  cafe  with  immoralities  in  general, 
when  unconnefted  with  private  injuries)  but  for  the  fake  of 
the  party  injured^  to  make  him  a  fatisfaSion  and  redrefs  for 

»  See  Vol.  i;  introd.  §  i.  *  Hal.  Hift.  C.  L.  c.*a. 

the 
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the  damage  which  he  has  fuilained.  And  thdfe  I  (hall  redilce 
under  three  general  heads ;  of  caufes  pecuniary,  caufes  matrix 
moniai,  and  caufes  ieftamentarj. 

I.  Pecuniary  caufes,  cognisable  in  the  ecclefiaftical 
courts,  are  fuch  as  arife  either  from  the  withholding fecclefi* 
aftical  dues,  or  the  doing  or  neglecting  fome  a£t  relating  to 
the  church,  whereby  fome  damage  accrues  to  the  plaintiff; 
towards  obtaining  a  facisfa£lion  for  which  he  is  permitted  to 
inftituce  a  fuit  in  the  fpiritual  court. 

The  principal  of  thefe  is  the  fubtraftion  or  withholding 
of  tithes  fromjhe  parfon  or  vicar,  whether  the  former  be  a 
clergyman  or  a  lay  appropriator  ^.  But  herein  a  diftindtion 
muft  be  taken  :  for  the  ecclefiaftical  courts  have  no  jurifdic- 
tion  to  try  the  right  of  tithes  unlefs  between  fpiritual  perfons**; 
but  in  ordinary  cafes,  between  fpiritual  men  and  lay  men, 
are  only  t6  compel  the  payment  of  them,  when,  the  right  is 
not  difputed  *.  By  the  ftatute  or  rather  writ '  of  circumfpeBe 
agatiff,  it  is  declared  that  the  court  chriftian  fhall  noj  be 
prohibited  from  holding  plea,  **^  re^or  petat  verfus parochio" 
**  mi  oblationes  it  decimas  debitas  et  confuetas ;"  fo  that  if  any 
difpute  arifes  whether  fuch  tithes  be  due  and  accujlomed^  this 
cannot  be  determined  in  the  ecclefiaftical  court,  but  before 
the  king's  courts  of  the  common  law  ;  as  fuch  queftion  af* 
fe£ls  the  temporal  inheritance,  and  the  determination  muft 
bind  the  real  property.  But  where  the  right  does  not  come 
into  queftion,  but  only  the  faB  whether  or  no  the  tithes 
allowed  to  be  due  are  really  fubtrafted  or'^ithdrawn,  this  is 
a  tranfient  perfonal  injury,  for  which  the  remedy  may  pro<« 
perly  be  had  in  the  fpiritual  court ;  viz.  the  recovery  of  the 
tithes,  or  their  equivalent.  By  ftatute  2  &  3  Edw.  VI.  c.  J3» 
it  is  ena£ted,  that  if  any  perfofi  (hall  carry  off  his  predial 

tithes  {viz.  of  corn,  hay,  or  the  like)  before  the  tenth  part 

/ 

•  Stat.  32  Utn.  VIII,  c.  7.  '  See  Barrington.  123.  3  Pryn.  Rite. 

•  a  Roll.  Abr.  309,  310.  Bro,  ^r.     336. 

e.  Jurifdimon.  85.  i  I  j  Ed^.  |.  ft.  4.  qf  rath«r,  9  £4w» 

•  a  Inft.  364.  489, 490.  IF. 
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aftical  court » :  but,  if  he  be  not  licenced,  or  hath  no  fuch 
falary  appointed^  or  hath  made  a  fpecial  agreement  with  the 
tedor,  he  muft  fuc  for  a  fatisfaAion  at  common  law**;  cither 
by  proving-  fuch  fpecial  agreement,  or  elfe  by  leaving  it  to  a 
jury  to  give  damages  upon  a  quantum  meruit^  that  is^  in  con- 
fideration  of  what  he  reafonably  deferved  in  proportion  to 
thefervice  performed. 

Under  this  head  of  pecuniary  injuries  may  alfo  be  reduced 
the  feveral  matters  of  fpoliation,  dilapidations,  and  negled  of 
repairing  the  church  and  things  thereunto  belonging  \  for 
wliich  a  fatisfaftion  maybe  fued  for  in  the  ecclcfiaitical  court* 

SfoLiation  is  an  injury  done  by  one  clerk  or  incumbent 
to  another,  in  taking  the  fruits  of  his  benefice  without  any 
t   91    3  ^^gt^^  thereunto,  but  under  a  pretended  title.    It  is  remedied 
by  a  decree  to  account  for  the  profits  fo  taken.     This  injury, 
when  the  Jus  patronatus  or  right  of  advowfon  doth  not  come 
in  debate,  is  cognizable  in  the  fpiritual  court :  as  if  a  patron 
firft  prefents  A  to  a  benefice,  who  is  inftituted  and  indu£ted 
thereto  ;    and  then,  upon  pretence  of  a  vacancy,   the  fame 
patron  prefents  B  to  the  fame  living,  and  he  alfo  obtains 
inftitution  and  induftion.   Now,  if  the  faft  bf  the  vacancy  be 
difputed,  then  that  clerk  who  is  kept  out  of  the  profits  of  the 
living,  whichever  it  be,  may  fue  the  other  in   the  fpiritual 
court  for  fpoliation,  or  taking  the  profits  of  his  benefice. 
And  it  fliall  there  be  triedj  whether  the  living  were,  or  were 
not,  vacant  \  upon  which  the  validity  of  the  fecond  clerk's 
pretenfions  muft  depend**.     But  if  the  right  of  patronage 
comes  at  all  into  difpute,  as  if  one  patron  prefented  A,  and 
another  patron  prefented  B,  there  the  ecclefiaftical  court  hath 
no  cognizance,  provided  the  tithes  fued  for  amount  to  a 
fourth  part  of  the  value  of  the  living,  but  may  be  prohibited 
at  the  tnftance  of  the  patron  by  the  king's  writ  oiinduavit^* 
So  aUb  if  a  clerk,  without  any  colour  of  title,  eje£ls  another 
from  his  parfonage,  this  injury  muft  be  redrefied  in  the  tern* 

^  X  Bam.  eccl.  law.  43s,  '  GrcumJpeBe  agatit\  13  Edw.  I.  ft.  4. 

^  I  Frecm,  70.  Artk,  CItrK  9  Edw.  IIi  c.  z.  F.  N«  B.  45. 

.  ^  F.  N.  B.  36. 
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any  fingle,  much  lefs  an  ecclefiadical,  judge  ;  without  the 
verdi£l  of  a  jury.  But  a  more  fummary  method  than  either 
of  recovering  fmall  tithes  under  the  value  of  40/.  is  given  by 
ftatute  7  &  8  W.  IIL  c.  6.  by  complaint  to  two  juftices  of 
the  peace :  and,  by  another  ftatute  of  the  fame  year,  c.  34* 
the  fame  remedy  is  extended  to  all  tithes  withheld  by  quakers 
under  the  value  of  ten  pounds. 

AnotheH  pecuniary  injury,  COgtiizable  in  the  (piritual 
eourts,  is  the  non-payment  of  other  eccleftaftical  dues  to  xht 
clergy ;  as  penfions,  mortuaries,  compofitions,  ofFerings,  and 
whatfoever  falls  under  the  denomination  of  furpHce-fees,  fot 
marriages  or  other  minifterial  offices  of  .the  church:   all 
which  injuries  are  redrefled  by  a  decree  for  their  a£^ual  pay- 
ment.    Befides  which  all  ofFerings,  oblations,  and  obventions  [   90    J 
tiot  exceeding  the  value  of  40/.  may  be  recovered  in  a  fum- 
tnary  way,  before  two  juflices  of  the  peace  *.     But  care  muft 
be  taken  that  thefe  are  real  and  not  imaginary  dues  ;  for,  i£ 
they  be  contrary  to  the  common  law,  a  prohibition  will  ifluC 
out  of  the  temporal  courts  to  ftop  all  fuits  concerning  them. 
As  where  a  fee  was  demanded  by  the  miniiter  of  the  parifli 
for  the  baptifm  of  a  child,  which  was  adminiftered  in  another 
place  ^ ;  this,  however  authorized  by  the  canon,  is  contrary 
to  common  right :  for  of  common  right  no  fee  is  due  to  the 
minifter  even  for  performing  fuch  branches  of  his  duty,  and 
it  can  only  be  fuppofted  by  a  fpecial  cuftom  ^ ;  but  no  cuftom 
can  fupport  the  demand  of  a  fee  without  performing  them  at 
all. 

For  fees  alfo,  fettled  and  acknowledged  to  be  due  to  tfic 
officers  of  the  eccledaftical  courts,  a  fuit  will  lie  therein  : 
but  not  if  the  right  of  the  fees  is  at  all  difputable ;  for  then  it 
muft  be  decided  by  the  common  law  "*  It  is  alfo  faid,  that  if 
a  curate  be  licenced,  and  his  falary  appointed  by  the  biftiopi 
and  he  be  not  paid,  the  curate  has  a  remedy  in  the  ecclefi* 

« Stat.  7  &  8  W.  III.  c.  16.  Fitzg.  55. 

*  Salk.  334.  "»  I  Ventt.  165. 

^  XbJ.  334.  Lord  Raym.  450*  1^58. 
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fidcr  marriages  in  the  right  of  mere  civil  contrafts,  they  do 
not  fecm  to  be  properly  of  fpiritual  cognizance  ^     But  the 
Romanifts  having  very  early  converted  this  contrail  into  a 
holy  facramental  ordinance,  the  church  of  courfe  took  it  un- 
clcf  herproteflion,  upon  the  divifion  of  the  two  jurifdiclions« 
And,  in  the  hands  of  fuch  able  politicians,  it  fQon  became 
an  engine  of  great  importance  to  the  papal  fcheme  of  an  uni* 
verfal  monarchy  over  Chriftendom*    The  numberlefs  cano« 
oiical  impediments  that  were  invented,  and  occafionally  difr 
penfed  with,  by  the  holy  fee,  not  only  enriched  the  coffers 
pf  the  churchy  but  gave  it  a  vaft  afcendant  over  princes  of 
ail  denominations ;  whofe  marriages  were  fan£lified  or  repro« 
bated,  their  iffue  legitimated  or  baftardized,  and  the  fucceffion 
to  their  thrones  eftabliflied  or  rendered  precarious,  according 
[    93  •  ]  to  the  humour  or  intereft  ofnhe  reigning  pontiiF:   be&des  a 
thoufand  nice  and  difficult  fcruples,  with  which  the  clergy  of 
thofe  ages  puzzled  the  undertlandings  and  loaded  the  confci- 
ences  of  the  inferior  orders  of  the  laity ;  and  which  could  only 
be  unravelled  and  removed  by  thefe  their  fpiritual  guides. 
Yet,  ab(lra£led  from  this  univerfal  influence,  which  affords 
fo  good  a  reafon  for  their  conduft,  one  might  otherwife  be 
led  to  wonder,  that  the  fame  authority,  which  enjoined  the 
(Iriaeft  celibacy  to  the  priefthood,  fliould  think  them  the 
proper  judges  in  caufes  between  man  and  wife.  Thefe  caufe^ 
indeed,  partly  from  the  nature  of  the  injuries  complained  of, 
and  partly  from  the  clerical  method  of  treating  them  ^,  foon 
became  too  grofs  for  the  modefty  of  a  lay  tribunal.     And 
caufes  matrimonial  are  now  fo  peculiarly  ecclefiaftical,  that 
the  temporal  courts  will  never  interfere  in  controverfies  of  thig 
kind,  unlefs  in  fome  particular  cafes.  As  if  the  fpiritual  court 
do  proceed  to  call  a  marriage  in  queftion  after  the  death  of 
either  of  the  parties;  this  the  courts  of  common  law  will 
prohibit,  becaufe  it  tends  to  baftardi^c  and  difinherit  the  iffiie; 
who  cannot  fo  weft  defend  the  marriage,  as  the  parties  theoi.. 
felves,  whei>  both  pf  th§m  living,  might  have  done  \ 

*  # 

t  Wa  b.  alliance.  173.  written  by  the  popifli  clergy  on  the  fub- 

▼  Some  of  the  imuureft  books,   that     jeftt  of  mdtritnony  and  divotcc. 
aie  c;jtant  Jn  any  U'^guaee,  arc  tl^ofe    1    »  ^  Inft.^i^.  •  ^ 
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Of  matrimonial  caufes,  one  of  the  firll  and  principal  is, 
I.  Caufa  jaElitat'ionh  matrimonii ;    when  one  of  the  parties 
boafts  or  gives  out  that  he  or  (he  is  married  to  the  other, 
whereby  a  common  reputation  of  their  matrimony  may  cnfue. 
On  this  ground  the  party  injured  may  libel  the  other  in  the 
fpiritual  court;    and,  iinlcfs  the  defendant  undertakes  and 
makes  out  a  proof  of  the  aftual  marriage,  he  or  fhc  is  enjoin- 
ed perpetual  filence  upon  that  head-,  which  is  theonlyremcdy 
the  eccl^fiaftical  courts  can  give  for  this  injury.     2.  Ano- 
ther fpecies  of  matrimonial  caufts  was,  when  a  party  con- 
traded  to  another  brought  a  fuit  in  the  ecciefiaftical  court  to 
•compel  a  celebration  of  the  marriage  in  purfuance  of  fuch 
contrafl: ;  but  this  branch  of  caufes  is  now  cut  off  entirely 
by  the  aft  for  preventing  chndeftine  marriages,  26  Geo.  II. 
c.  33.  which  enafts,  that  for  the  future  no  fuit  fliall  be  had  [   94    3 
in  any  ecciefiaftical  court,  to  compel  a  celebration  of  tnar- 
riage  in  facie  ecdejiae^  for  or  becaufe  of  any  contrail  of  ma- 
trimony whatfoever,    3.  The  fuit   for  rejiitution  of  conjugal 
rights  is  alfo  another  fpecies  of  matrimonial  caufes  :  which  is 
brought  whenever  eitiier  the  hufband  or  wife  is  guilty  of  the 
injury  of  fubtraft ion,  or  lives  feparate  from  the  other  with- 
out any  fufficien\reafon  ;  in  which  cafe  the  ecciefiaftical  ju- 
rifdi£lion  will  compel  them  to  come  together  again,  if  cither 
party  be  weak  enough  to  defire  it,  contrary  to  the  inclination 
of  the  other-     4.  Divorces  alfo,  of  v/hich  and  their  feveral 
diftinftions  we  treated  at  large  in  a  former  volume*^,   are 
caufes  thoroughly  matrimonial,  and  cognizable  by  the  eccie- 
fiaftical judge.  If  it  becomes  improper,  through  fome  fuper- 
venient  caufe  arifing  ex  poji  faBo^  that  the  parties  (hould  live 
together  any  longer  5    as  through  intolerable  cruelty,  adul- 
tery, a  perpetual  difeafe,  and  the  like(2)-,  this  unfitnefsor  iaa- 

^  Bookl.ch.  15, 

(2)  It  has  lately  been  determined  by  the  court  of  delegates, 
that  the  public  infamy  of  the  hufband,  arifing  from  a  judicial  ct#n- 
vi6lion  of  an  attempt  to  commit  an  unnatural  crime,  is  a  fufficient 
caufe  for  the  ecciefiaftical  courts  to  decree  a  fcparation  a  menfa  et 

fhoro»    Feb.  1794. 
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bUity  for  th«  marriage  ftate  may  be  looked  upon  as  an  injury 
to  Ac  fuflfcring  party  j  and  for  this  the.  ccclefiaftical  law  ad- 
miniftcrs  the  remedy  of  feparation,  or  a  divorce  a  menfa  et 
thoro.  But  if  the  caufe  exifted  previous  to  the  marriage,  and 
was  fuch  a  one  as  rendered  the  marriage  unlawful  ah  initio, 
as  confanguinity,  corporal  imbecility,  or  the  like ;  in  this 
cafe  the  law  looks  upon  the  marriage  to  have  been  always 
null  and  void,  being  cbntra£led  infraudem  legtSy  and  decrees 
not  only  a  feparatbn  from  bed  and  board,  but  a  vinculo  ma- 
trimonii  itfelf.  5.  The  la  ft  fpecies  of  matrimonial  caufes  is  a 
confequence  drawn  from  one  of  the  fpecies  of  divorce,  thata 
/  men/a  et  thoro  \  which  is  the  fuit  for  alimony^  a  term   which 

fignifies  maintenance  :  which  fuit  the  wife,  in  cafe  of  fepa- 
ration,  may  have  againft  her  hufband,  if  he  negleds  or  re- 
fufes  to  make  her  an  allowance  fuitable  to  their  Ration  in  life. 
This  is  an  injury  to  the  wife,  and  the  court  chriftian  will 
.  redrefs  it  by  aifigniug  her  a  competent  maintenance,  and 
compelling  the  hufband  by  ecclefiaftical  cenfures  to  pay  it. 
But  no  alimony  will  be  afligned  in  cafe  of  a  divorce  for  adul- 
tery on  her  part  \  for  as  that  amounts  to  a  forfeiture  of  her 
£  95  3  ^^^^^  ^^^^^  ^^^  death,  it  is  alfo  a  fuSicient  reafon  why  flic 
Ibould  not  be  partaker  of  his  eftate  when  living. 

3.  Testamentary  caufes  are  the  only  remaining  fpecies, 
belonging  to  the  ccclefiaftical  jurifdidion  ;  which,  as  they 
are  certainly  of  a  mere  temporal  nature  *,  may  feem  at  firft 
view  a  little  oddly  ranked  among  matters  of  a  fpiritual  cogni- 
zance. And  indeed  (as  was  in  feme  degree  obferved  in  a 
former  volume  y)  they  were  originally  cognizable  in  the 
king's  courts  of  common  law,  viz,  the  county  courts  * ;  and 
afterwards  transferred  to  the  jurifdi£lion  of  the  church  by  the 
favour  of  the  crown,  as  a  natural  confequence  of  granting  K> 
the  bifhops  the  adminiftration  of  inteftates'  efFeds. 

This  fpiritual  jurifdifiion  of  teftamentary  caufes  is  a  peca- 
liar  conftitution  of  this  ifland  \  for  in  almoft  all  other  (even 

X  Warbuit.  alUasce.  173,  »  Hklubs  Dj/fer,  E/>ifiolar.  pag,  8.  58. 

•    f  Bcokll.  ch.  3». 
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in  popiih)  countries  all  matters  teftamentary  are  under  the  ju- 
rifdi£lion  of  the  civil  magillrate.  And  that  this  privilege  it 
enjoyed  by  the  clergy  in  England  9  not  as  a  matter  of  eccle« 
fiaftical  rightj  but  by  the  fpecial  favour  and  indulgence  of  the 
municipal  law,  and  as  it  (hould  feem  by  fome  public  ^St  of 
the  great  council^  is  freely  acknowleged  by  Lindev^ode,  the 
ableft  canonift  of  the  fifteenth  century.  Tellamentary  caufeSy 
he  obfervesi  belong  to  the  ecclefiaflical  courts  ^*  de  confuetudine 
•'  Angliae^  it  fuper  confenfu  regio  et  fuorutn  procerum  ih  talibus 
^  ab  antique  conceffo  *."  The  fame  waS|  about  a  century  be* 
fore,  very  openly  profeiTed  in  a  canon  of  archbifhop  Strat* 
ford|  vt%.  that  the  adminiftration  of  inteftates'  goods  was 
<'  ah  olint^  granted  to  the  ordinary,  **  confenfu  regio  et  mag^ 
^*  natum  regni  Angliae^J*  The  conftitutions  of  cardinal 
Othobon  alfo  teftify,  that  this  provifion  **  olim  a praelatis  cum 
**  approbatione  regis  et  baronum  dicitur  emanajfe '."  And  arch- 
bifhop Parker  <*,  in  queen  Elizabeth's  time,  affirms  in  exprefs 
vords,  that  originally  in  matters  teftamentary  <<  non  ullam 
**  habebant  epifcopi  authoritatemt  praeter  earn  quatn  a  rege  ac^  C  9^  ] 
**  ceptam  referebant*  Jus  tejiamenta  probandi  non  habebant^ 
**  adminiflrationis  potejiatem  cuique  delegare  non  poterant!* 

At  what  period  of  time  the  ecclefiaftical  jurifdi£lion  of  tef- 
taments  and  inteftacies  began  in  England,  is  not  afcertaihed, 
by  any  antient  writer :  and  Lindewode '  very  fairly  confefTes, 
♦^  cujus  regis  temporibus  hoc  ordinatum  Jit^  non  reperio!*  We 
find  it  indeed  frequently  aflerted  in  our  common  law  books, 
that  it  is  but  of  late  years  that  the  church  hath  had  the  pro- 
bate of  wills  ^  But  this  muft  only  be  underilood  to  mean, 
that  it  hath  not  always  had  this  prerogative:  for  certainly  it 
is  of  very  high  antiquity.  Lindewode,  we  have  feen,  declares 
that  it  was  "  ab  antiquo  ;*'  Stratford,  in  the  reign  of  king 
Edward  III,  mentions  it  as  **  abolim  ordinatum  /"and  cardi* 
nal  Othobon,  in  the  52  Hen.  Ill,  fpeaks  of  it  as  an  antient 

•  PrvmnciaLl,  3,  /,  13./0/.  176.         *foL^6^, 

*  IhU.  I,  3. 1. 1%,  foi  263.  f  Fit*,  ^r.  flu  tefiamint.  pi.  4.  a  Roll. 
'  cap.  23.                                         Abr«  ii;.    9  Rep.  37.     Vaugh.  ftey* 


fSee9  Rep.  %%, 


tradition* 


5(5  Private  Book  III. 

tradition.  Brafton  holds  it  for  clear  law  in  the  farnc  reign  of 
Henry  III,  that  matters  tcftamentary  belonged  to  the  fpiri- 
tual  court  *.  And,  yet  earlier,  the  difpofition  of  inteftates' 
£oods  ^^ per  vifum  ecclefiae*  was  one  of  the  articles  confirmed 
to  the  prelates  by  king  John's  magna  carta^.  Matthew  Paris 
alfo  informs  us,  that  king  Richard  I.  ordained  in  Normandy, 
♦*  quod  d't/ir'thdio  r^rum  quae  in  tejiamento  relinqimntur  auta* 
**  rvtate  eccleftae  fiet!*  And  even  this  ordinance,  of  king 
Richard,  was  only  an  introduftion  of  the  fame-law  into  hi^ 
ducal  dominions,  which  before  prevailed  in  this  kingdom  : 
for  in  the  reign  of  his  father  Henry  II.  Glanvil  is  exprefs> 
that  ^^ft  quis  aiiquid  dixerit  contra  tejiamentum^  placitutn  illud 
••  in  curia  chri/lianitatis  aud'iri  debet  et  tertninari^**  And  the 
Scots  book  called  regiam  majejlatem  agrees  verbatim  with 
Glanvil  in  this  point  ^ 

It  appears  that  the  foreign  clergy  were  pretty  early  ambi- 
tious of  tliis  branch  of  power :  but  their  attempts  to  aflume 
C  97  3  ^t  o^  ^^  continent  were  edeflually  curbed  by  the  edi£l  of 
the  emperor  Juflin  ^,  which  reftrained  the  infinuation  or  pro- 
bate of  teftaments  (as  formerly)  to  the  office  of  the  magijier 
cenfus :  fbr  which  the  emperor  fubjoins  this  rcafon  ;  '<  abfur^ 
<*  dum  etemfn^  clericis  ejl^  immo  etiam  opprobriofum^  ft  peritosfc 
<*  velint  ofiendere  difceptationum  effe  forenftum^*  But  after- 
wards by  the  canon  law  "^  it  was  allowed^  that  the  biihop 
might  compel  by  ecclefiaftical  cenfures  the  performance  of  a 
bequeft  to  pious  ufes.  And  therefore,  as  that  was  conHdered 
as  a  caufe  quae  fecundum  canones  et  epifcopales  leges  ad  regimen 
animarum  pertinuit^  it  fell  within  the  jurifdi£lion  of  the  fpiri- 
tual  courts  by  the  exprefs  words  of  the  charter  of  king  Wil- 
liam I,  which  feparated  thofe  courts  from  the  temporal.  And 
afterwards  v/hen  king  Henry  I,  by  his  coronation -charter  di- 
ttOitiy  that  the  goods  of  an  intedate  ihould  be  divided  for 

«  /.  I*  de  exceptiombus.  c.  lo.  ^  Cod.  i.  3.  41. 

*  tap.  %y.  edit.  Oxm,  "»  Decretal,    3.   ao.   17.      Giib.    Rep» 

*  /.  7.  f.  S.  ac^,  ao5. 
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the  good  of  his  foul  %  this  made  all  inteftacics  Immediately 
fpiritual  caufes^  as  much  as  a  legacy  to  pious  ufes  had  been 
before.  This  therefore,  we  may  probably  conjefture,  was 
the  sera  referred  to  by  Stratford  and  Othobon,  when  the  king, 
by  the  advice  of  the  prelates,  and  with  the  confent  of  his 
barons,  invcfted  the  church  with  tliis  privilege.  And  ac- 
cordingly in  king  Stephen's  charter  it  is  provided,  that  the 
goods  of  an  inteftate  ecclefiaftic  (hall  be  diftributed^r^yi/«/^ 
animae  ejus^eccleftae  coticilio  ^;  which  latter  words  are  equiva- 
lent to  per  vifum  ecclefwe  in  the  great  charter  of  king  John 
before-mentioned.  And  the  Danes  and  Swedes  (who  re- 
ceived the  rudiments  of  chriflianity  and  ecclefiaftical  difci- 
pline  from  England  about  the  beginning  of  the  twelfth  cen- 
niry)  have  thence  alfo  adopted  the  fpiritual  cognizance  of 
inteftacies,  teflaments,  and  legacies  p. 

This  jurtfdi£iion,  we  have  feen,  is  princip2lly  exercifed 
with  us  in  the  con fift ory  courts  of  every  diocefan  bifliop,  and 
in  the  prerogative  court  of  the  metropolitan,  originally ;  and  C  9'  3 
in  the  arches  court  and  court  of  delegates  by  way  of  appeal. 
It  is  diviiible  into  three  brunches  ;  the  probate  of  wills,  the 
granting  of  adminiftrations,  and  the  fuing  for  legacies.  The 
two  former  of  which,  when  no  oppoCtion  is  made,  are  grant- 
ed merely  ei;  officio  et  dehito  juJlHiae^  and  arc  then  the  obje£l  of 
what  is  called  the  voluntary^  and  not  the  contentious  jurif- 
didlion.  Butwhen  a  caveat  is  entered  againft  proving  the  will^ 
or  granting  adminiflration,  and  a  fuit  thereupon  follows  to 
determine  either  the  validity  of  the  teftament,  or  who  hath 
a  right  to  adminifter ;  this  claim  and  ob(lru£tion  by  the 
adverfe  party  are  an  injury  to  the  party  entitled,  and  as 
fuch  are  remedied  by  the  fentence  of  the  fpiritual  court,  ei- 
ther by  eftablifliing  the  will  or  granting  the  adminidratioQ. 
SubtraAion,  the  withholding  or  detaining,  of  legacies  is  alfo 

■  S  ywr  haronum  feu  bomtnum  meo-  fuertt.     (Text,  Roffens*   c,  34.  p,  51.^ 

rum-^-pecumam  Juam  non  dederit  vel dare  **  Lord  Lyttlet.  Hen.  II,  vol.  I.  536. 

fUjpo^uerity  uxor  Juaf  five  hberi^  aut  pa'  Hearne  ad  Gul,  Neubr.  711. 

revtei  et  le^timi  bomires  gjus,  earn  prtk"  P  Stlerahook,  ^tfyW  •Sj^«oif« /•  3.  (.8* 
Ifiima  ejus  di-vlUnt^Jkufeu  melius  injum 
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ftill  more  apparently  injurious^  by  depriving  the  legatees  of 
that  right,  with  which  the  laws  of  the  land  and  the  will  of 
the  deceafed  have  invefted  them  :  aud  therefore,  as  a  confe<' 
quential  part  of  teftamentary  jurifdi£lion,  the  fpirituai  court 
adminifters  redrefs  herein,  by  compelling  the  executor  to  pay 
them.  But  in  this  laft  cafe  the  courts  of  equity  exercife  a 
concurrent  jurifdi£lion  with  the  ecclefiaftical  courts,  as  inci- 
dent to  fome  other  fpecies  of  relief  prayed  by  the  complainant ; 
as  to  compel  the  executor  to  account  for  the  teitator's  effeftSs 
or  a(rent  to  the  legacy,  or  the  like.  For,  as  it  is  beneath 
the  dignity  of  the  king's  courts  to  be  merely  ancillary  to  other 
inferior  jurifdidions,  the  caufe,  when  once  brought  there, 
receives  there  alfo  it's  full  determination. 

> 

These  are  the  principal  injuries,  for  which  the  party 
grieved  either  muft,  or  may,  feek  his  remedy  in  the  fpirituai 
courts.  But  before  I  entirely  difmifs  this  head,  it  may  not 
be  improper  to  add  a  fliort  word  concerning  the  method  of 
proceeding  in  thefe  tribunals,  with  regard  to  the  redrefs  of 
injuries. 

It  muft  (in  the  firft  place)  be  acknowleged,  to  the  ho- 
nour of  the  fpirituai  courts,  that  though  they  continue  to  this 
r  oo  T  ^*y  ^^  decide  many  queftions  which  are  properly  of  temporal 
cognizance,  yet  juftice'is  in  general  fo  ably  and  impartially 
adminiftered  in  thofetribunals  (efpecially  of  the  fupciriorkind,) 
and  the  boundaries  of  their  power  are  now  fo  well  known  and 
edabliflied,  that  no  material  inconvenience  at  prefent  arifes 
from  this  jurifdi^iion  ftill  continuing  in  the  antient  channel. 
And,  {hould  an  alteration  be  attempted,  great  confufion 
would  probably  arife,  in  overturning  long  eftabliflied  forms, 
and  new-modelling  a  courfe  of  proceedings  that  ha«  now 
prevailed  for  feven  centuries. 

The.  eftablifliment  of  the  civil  law  procefs  in  all  the  ec- 
clefiaftical  courts  was  indeed  a  mafterpiece  of  papal  difcern- 
ment,  as  it  made  a  coalition  imprafiiicable  between  them  and 
the  national  tribunals,  without  manifeft  inconvenience  and 

hazard. 
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hazard.  And  this  confideration  had  undoubtedly  it's  weight 
in  caufing  this  meafure  to  be  adopted,  though  manr  other 
caufes  concurred.  The  time  when  the  pande^ls  of  Juftinian 
were  difcovcred  afrcih  and  refcuedfrom  the  duft  of  antiquity, 
the  eagemefs  with  which  they  were  ftudied  by  the  popiih  ec- 
cleGaftics,  and  the  confequent  diflcntions  between  the  clergy 
and  the  laity  of  England,  have  formerly  'J  been  fpoken  to  at 
large.  I  ftiall  only  now  remark  upon  thofc  coUedlions,  that 
their  being  written  in  the  Latin  tongue,  and  referring  fa 
much  to  the  will  of  the  prince  and  his  delegated  officers  of 
juftice,  fufficiently  recommended  them  to  the  court  of  Rome, 
exclufive  of  their  intrinfic  merit.  To  keep  the  laity  in  the 
darkeft  ignorance,  and  to  monopolize  the  little  fcience,  which 
then  exiftcd,  entirely  among  the  monkifli  clergy,  were  deep* 
rooted  principles  of  papal  policy.  And,  as  the  bifliops  of 
Rome  affcAed  in  all  points  to  mimic  the  imperial  grandeur, 
as  the  fpiritual  prerogatives  were  moulded  on  the  pattern  of 
the  temporal,  fo  the  canon  law  procefs  was  formed  on  the 
model  of  the  civil  law :  the  prelates  embracing  with  the  ut- 
mofl:  ardor  a  method  of  judicisJ  proceedings,  which  was  car- 
ried on  in  a  language  unknown  to  the  bulk  of  the  people, 
which  baniflied  the  intervention  of  a  jury,  (that  bulwark  of 
Gothic  liberty,)  and  which  placed  an  arbitrary  power  of  dc-  [  io#  ] 
cifion  in  the  bread  of  a  (ingle  man. 

The  proceedings  in  the  ecclefiaftical  courts  are  therefore 
regulated  according  to  the  praAice  of  the  civil  and  caqon 
laws;  or  rather  according  to  a  mixture  of  both,  corre£ted  and 
new*  modelled  by  their  own  particular  ufages,  and  the  inter« 
pofition  of  the  courts  of  common  law.  For,  if  the  proceed* 
ings  in  the  fpiritual  court  be  ever  fo  regularly  confonant  to 
the  rules  of  the  Roman  law,  yet  if  they  be  manifeftly  repug- 
nant to  the  fundamental  maxims  of  the  municipal  laws,  to 
which  upon  principles  of  found  policy  the  ecclefiaftical  pro- 
cefs ought  in  every  (late  to  conform ';  (as  if  they  require  two 
witneiTcs  to  prove  a  fad,  where  one  will  fufficc  at  common 
law;}  in  fuch  cafes  a  prohibition  will  be  awarded  againft 

*  Vol.  I.  introd.  §  i.  f  Wwb.  alliance.  179. 
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them  ••  But,  under  thefe  reftridiions,  their  ordinary  courft 
of  proceeding  is  ;  firft,  by  citation y  to  call  the  party  injuring 
before  them.  Then  by  libel  libellus^  a  little  book,  or  by  ar- 
ticles drawn  out  in  a  formal  allegation,  to  fet  forth  the  com- 
plainant's ground  of  complaint.  To  this  fucceeds  the  defend'^ 
ant*s  anfwer  upon  oath,  when,  if  he  denies  or  extenuates 
the  charge,  they  proceed  to  proofs  by  witnefics  examined,  and 
their  depofitions  taken  down  in  writing,  by  an  officer  of  the 
court.  If  the  defendant  has  any  circumilances  to  offer  in  his 
defence,  he  mud  alfo  propound  them  in  what  is  called  his 
defetifive  allegation^  to  which  he  is  entitled  in  his  turn  to 
iht  plaintiffs s  anfwer  upon  oath,  and  may  from  thence  proceed 
to  proofs  as  well  as  his  antagonift.  The  canonical  ioCtrmt 
oi purgation,  whereby  the  parties  were  obliged  to  anfwer  upon 
oath  to  any  matter,  however  criminal,  that  might  be  ob- 
je£led  againft  them,  (though  long  ago  overruled  in  the  court 
of  chancery,  the  genius  of  the  Englilh  law  having  broken 
through  the  bondage  impofed  on  It  by  it's  clerical  chancellorsy^ 
and  aflerted  the  doctrines  of  judicial  as  well  as  civil  liberty,) 
continued  till  the  middle  of  the  la(t  century  to  be  upheld  hf 
the  fpiritual  courts  :  «when  the  legiflature  was  obliged  to  in- 
tcrpofe,  to  teach  them  a  leffon  of  fimilar  moderation.  By  the 
ftatute  of  13  Car.  II.  c.  12.  it  is  enabled,  that  h  (hall  not 
i}e  lawful  for  any  bifliop  or  ecclefiaftical  judge,  to  tender  or 
adminifter  to  any  perfon  whatfoever,.  the  oath  ufually  called 
the  oath  ex  cfficio^  or  any  other  oath  whereby  he  may  be  com- 
pelled to  confefs,  accufe,  or  purge  himfelf  of  any  criminal 
matter  or  thing,  whereby  he  may  be  liable  to  any  cenfure  or. 
punUhment.  When  all  the  pleadings  and  proofs  are  con- 
cluded, they  are  referred  to  the  confideration,  not  of  a  jury, 
but  of  a  fingle  judge  j  who  takes  information  by  hearing  ad* 
vocatcs  on  both  fides,  and  thereupon  forms  his  interlocutory 
decree  or  definitive  fent en ce  at  his  own  difcretion :  from  which 
there  generally  lies  an  appeal^  in  thefeveral  ftagcs  mentioned 
in  a  former  chapter  ^ ;  though,  if  the  fame  be  not  appealed 
from  in  fifteen  days,  it  is  final,  by  the -ftatute  2  J  Hen.  VIII. 

•  a  Roll.  Abr.  300.  30*.  ^  Ch^.  5«   • 
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Buf  the  point  in  which  thefe  juTifdiftions  arc  the  mod 
<Iefe£live,  is  that  of  enforcing  their  fentences  when  pro- 
nounced ;  for  which  they  have  no  other  procefs  but  that  of 
accommunication  ;  which  is  defcribcd  "  to  be  twofold ;  the  lefs> 
and  the  greater  excommunication.  The  lefs  is  an  ecclefiafti- 
cal  cenfure,  excluding  the  party.  Crom  the  participation  of  the 
facraments :  the  greater  proceeds  farther,  and  excludes  him 
not  only  from  thcfe  but  alfo  from  the  company  of  all  chris- 
tians. But,  if  the  judge  of  any  fpiritual  court  excommu- 
nicates a  man  for  a  caufe  of  which  he  hath  not  the  legal 
cognizance,  the  party  may  have  an  aflion  againft  him  at 
common  law,  and  he  is  alfo  liable  to  be  iudifted  at  the  fult 
of  the  king  ^* 

Heavy  as  the  penalty  of  excommunication  isy  confiderc  J 
in  a  ferious  light,  there  are,  notwithftanding,  many  obftinatc 
or  profligate  men,  who  would  defpife  the  brutum  fttlmen  of 
itiere  eccleiiadical  cenfures,  cfpecially  when  pronounced  by 
a  petty  furrogate  in  the  country,  for  railing  or  contumelious 
words,  for  non-payment  of  fees,  or  cods,  or  for  other  trivial 
Caufes.  The  common  law  therefore  compaffionately  fteps  in  to 
the  aid  of  the  ecclefiaftical  jurifdiftion,  and  kindly  lends  af  lOX  J  * 
fupporting  hand  to  an  otherwife  tottering  authority.  Imitat- 
ing herein  the  policy  of  our  britiQi  anceftors,  among  whom, 
according  to  Carfar  *,  whoever  were  interdifted  by  the 
Druids  from  their  facrifices,  •*  in  mimero  impiorum  acfcelera-^ 
^^  torum  hahentur  :  ah  iis  omnes  decedunty  aditum  eorumfermo"  ' 
**  nemque  defugiunt^  ne  quid  ex  contagione  incommodi  accipiant : 
**  neque  its  petentihus  jt4S  redditur,  neque  honos  ullus  communica^ 
*«  turj*  And  fo  with  us  by  the  common  law  an  excommuni- 
cated perfon  is  difabled  to  do  any  aft,  that  is  required  to  be 
done  by  one  that  is  prohus  et  legalis  homo.  He  cannot  ferve 
npon  juries,  cannot  bca  witnefs  in  any  court  (3), and,  which  is 

"Co.  LitLijj^  *2lnft.  613.  ""dsbelleGiilLl.b, 


(3.)  In  antient  tfrnes,  a  perfon,  who  by  his  contempt  of  the  laws 
and  judgments  of  the  church,  had  brought  upon  himfelf  the.  feu- 
ten  ce 
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the  word  of  all»  cannot  bring  an  a£tiony  either  real  or  per-* 
fona]^  to  recover  lands  or  money  due  to  him  y.     Nor  is  this 
the  whole  :  for  if,  within  forty  days  after  the  fentence  has 
been  publiihed  in  t^e  church,  the  offender  does  not  fubmit 
and  abide  by  the  fentence  of  the  fpiritual  court,  the  biihop 
may  certify  fuch  contempt  to  the  king  in  chancery.     Upon 
which  there  ilTues  out  a  writ  to  the  (herifF  of  the  county, 
ca}led,.from  the  bifliop's  certificates,  z  Jignificavit ;  or  from 
it^s  effe£ts  a  writ  de  excommunicato  capiendo  :  and  the  fheriff 
Ihall  thereupon  take  the  offender,  and  imprifon  him  in  the 
county  goal,  till  he  is  reconciled  to  the  church,  and  fuch  re- 
conciliation certified  by  the  bifhop ;    upon  which  another 
writ,  de  excommunicato  deliherando^  iffues  out  of  chancery  to 
.  deliver  and  releafe  him  >.   This  procefs  feems  founded  on  the 
charter  of  feparation  (fo  often  referred  to)  of  William  the 
conqueror.  **  5/  aliquis  per  fuperbiam  elatus  adjuftitiam  epifco^ 
«*  palem  venire  noluerity  vocetur  femei^  fecundoy  et  tertio  :  quod 
•*  Ji  necji^  ad  emendationem  venerit,  excommunicetur  ;  et^^  opus 
**  Juerit,  ad  hoc  vindicandum  fortittido  etjuflitia  regis  Jive  vice* 
•*  comitis  adhibeatur.**    And  in  cafe  of  fubtradiion  of  tithes, 
^  more  fummary  and  expeditious  affiftance  is  given  by  the 
ftatutes  of  27  Hen.  VIII.  c.  20.    and  32  Hen.  VIII.  c.  7. 
which  enad^,    that  upon  complaint  of   any  contempt   or 
mifbehaviour  of  the   ecclefiaftical    judge   by  the  defend- 
ant in  \nj  fuit  for  tithes,  any  privy  counfellor,    or  any 
C  ^03  ]  two  jufticcs  of  the  peace  (or,  in  cafe  of  difobedicnce  to  a  defi- 
nitive fentence,  any  t  wo  J  uftices  of  the  peace)  may  commit  the 
party  to  prifon  without  bail  or  mainprize,  till  he  enters  into  a 

y  Litt.  §  201.  •  F.  N.  B.  62. 


tence  of  excommunication,  was  thought  to  be  influenced  by  no  re- 
ligious fcntiments,  and  confcquently  to  be  regardlefs  of  the  obli- 
gation of  an  oath  ;  but  as  the  fame  degree  of  reverence  is  not  at 
prefent  attached  to  the  cenfures  and  decrees  of  the  fpWtual  judgCf 
and  as  this  incapacity  of  witneffes  is  a  great  obftrufb'on  to  the  ad- 
miniftration  of  juftice,  it  ought  to  be  removed  by  the  authority  of 
the  legiflature. 

recog- 
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reoognk^ince  with  fufficient  fureties  to  give  due  obedience  to 
the  procefs  and  fentence  of  the  court.  Thefe  timely  aids, 
which  the  common  and  ftatute  laws  have  lent  to  the  ecclefiaf- 
tical  jurifdtdiion,  may  ferve  to  refute  that  groundlefs  notion 
which  fomc  are  too  apt  to  entertain,  that  the  courts  cf  Weft- 
minfter-hall  arc  at  open  variance  with  thofe  at  doftors*  com- 
mons. It  is  true  that  they  are  fometimes  obliged  to  ufe  a 
parental  authority,  in  corre£ting  the  excefles  of  thefe  inferior 
courts,  and  keeping  them  within  their  legal  bounds ;  but,  on 
the  other  hand,  they  afford  them  a  parental  affiftance  in  reprefH- 
ing  the  infolence  of  contumacious  delinquents,  and  refcuing 
their  jurifdidtion  from  that  contempt,  which  for  want  of  fuffi. 
cient  compuUive  powers  would  otherwife  be  fure  to  attend  it* 

II.  I  AM  next  to  confider  the  injuries  cognizable  in  the 
court  m/ttary^  or  court  of  chivalry.  The  j  urifd  i£l ion  of  which 
is  declared  by  ftatute  13  Ric.  IL  c.  2.  to  be  this  :  «*  that  it 
"  hath  cognizance  of  contrails  touching  deeds  of  arms  or 
'^  of  war^  out  of  the  realm,  and  alfo  of  things  which  touch 
**  war  within  the  realm,  which  cannot  be  determined  ordif- 
**  cuflj^d  by  the  common  law  ;  together  with  other  ufagcs 
^*  and  caftoms  to  the  fame  matters  appertaining."  So  that 
wherever  the  common  law  can  give  redrefs,  this  court  hath 
no  jurifdi£bion  \  which  has  thrown  it  entirely  out  of  ufe  as  to 
the  matter  of  contrafts,  all  fuch  being  ufually  cognizable  in 
the  courts  of  Weftminfter-hall,  if  not  dircftly,  at  leaft  by 
fidion  of  law :  as  if  a  contra£t  be  made  at  Gibraltar,  the 
plaintiff-may  fuppofe  it  made  at  Northampton ;  for  the  loca- 
lity, or  place  of  making  it,  is  of  no  confequence  with  regard 
to  the  validity  of  the  contra£V. 

The  words,  **  other  ufages  and  cuftomsj^'^fupport  the  claim 
of  this  court,  i.  To  give  relief  to  fuch  of  the  nobility  and 
gentry  as  think  themfelves  aggrieved  in  matters  of  honour ; 
and  2.  To  keep  up  the  diftin£lion  of  degrees  and  quality. 
Whence  it  follows,  that  the  civil  jurifdi£lion  of  this  court  of  r  104  1 
chivalry  is  principally  in  two  points  -,  the  redreffing  injuries 
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of  honour,  and  corre£ling  encroachments  in  matters  of  coat« 
armour,  precedencj,  and  other  diftin£tions  of  families* 

As  a  court  of  honour,  it  is  to  give  fatisfafiion  to  all  fuch 
as  are  aggrieved  in  that  point  j  a  point  of  a  nature  fo  nice  and 
delicate,  that  it's  wrongs  and  injuries  efcape  the  notice  of  the 
common  law,  and  yet  are  fit  to  be  redrefled  fomewhere.  Such^ 
for  inftance,  as  calling  a  man  coward,  or  giving  him  the 
lie ;  for  which,  as  they  are  produ£tive  of  no  iipmediate  da- 
mage to  his  perfon  or  property,  no  a£tion  will  lie  in  the  courts 
at  Weftminfter :  and  yet  they  are  fuch  injuries  as  will  prompt 
every  man  of  fpirit  to  demand  fome  honourable  amends, which 
by  the  antient  law  of  the  land  was  appointed  to  be  given  in 
the  court  of  chivalry  *.    But  modern  refolutions  have  deter- 
mined, that  how  much  foever  fuch  a  jurifdi£tion  may  be  ex- 
pedient, yet  no  action  for  words  will  at  prefent  lie  therein  \ 
And  it  hath  always 'been  mod  clearly  holden  %  that  as  this 
court  cannot  meddle  with  any  thing  determinable  by  the 
common  law,  it  therefore  can  give  no  pecuniary  fatisfa£kioa 
or  damages  s  inafmuch  as  the  quantity  and  determination 
thereof  is  ever  of  common  law  cognizance.     And  therefore 
this  court  of  chivalry  can  at  mod  only  order  reparation  in 
point  of  honour ;  as,  to  compel  the  defendant  mendaciumjibi 
Ipft  imponeret  or  to  take  the  lie  that  he  has  given  upon  him- 
felf,  or  to  make  fuch  other  fubmiffion  as  the  laws  of  honour 
may  require  *.    Neither  can  this  court,  as  to  the  point  of  re- 
paration in  honour,  hold  plea  of  any  fuch  word,  or  thing, 
wherein  the  party  is  relievablc  by  the  courts  of  common  law. 
As  if  a  man  gives  another  a  blow,  or  calls  him  thi«f  or  mur- 
derer i  for  in  boththefe  cafes  <he  common  law  has  pointed 
out  his  proper  remedy  by  adlion. 

L  105  ]  Asto  theother  point  of  it'sciviljurifdi^ion,  the  redrefling 
of  incroachments  and  ufurpations  in  matters  of  heraldry  and 
€Qat  armour  :  it  is  the  buHnefs  of  this  court,  according  to 

•  Year  took,  %'f  Hen.  VI.  21.  Selden     P.  C.  u.  * 
tf  d]»cU,  c.  10.    Haik  bift.  C.L.  37.              *  Hal.  hift.  C  t.  37. 

*  Salk,  533.    7  Mo4.  125.  %  Hawk*         *  i  Rall«  Abr.  iz8. 
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lir  Matthefir  Hale,  to  adjuft  the  right  of  armorial  enfigns^ 
bearings,  crefts,  fupporteTs,  pennons,  Isfc  /  and  alfo  rights 
of  place  or  precedence,  where  the  king's  patent  or  tJBl  of 
parliament  (which  cannot  be  overruled  by  this  court)  have 
not  already  determined  it« 

The  proceedings  in  this  court  are  by  petition,  in  a  fum* 
Inary  way ;  and  the  trial  not  by  a  jury  of  twelve  men,  but  by 
witnefles,  or  by  combat  ^.  But  as  it  cannot  imprifon,  not 
being  a  court  of  record,  and  as  by  the  refolutions  of  the  fupe* 
rior  courts  it  is  now  confined  to  fo  narrow  and  reftrained 
a  jurifdi£lion,  it  has  fallen  into  contempt  and  difufe.  The 
tnarflialling  of  coat-armour,  which  W9S  formerly  the  pride 
and  ftudy  of  all  the  beft  families  in  the  kingdom,  is  noW 
greatly  difregarded ;  and  has  fallen  into  the  hands  of  certain 
officers  and  attendants  upon  this  court,  called  heralds,  who 
confider  it  only  as  a  matter  of  lucre  and  not  of  juftice : 
whereby  fuch  falfity  and  confufion  have  crept  into  their  re* 
cords,  (which  ought  to  be  the  (landing  evidence  of  families^ 
defcentSy  and  coat-armour)  that,  though  formerly  fome  credit 
has  been  paid  to  their  tefiimony,  now  even  their  common  feal 
will  not  be  received  as  evidence  in  any  court  of  juftice  in  the 
kingdom  ^  But  their  original  vifitation  books,  compiled  , 
when  progrefles  were  folemnly  and  regularly  made  into  every 
part  of  the  kingdom,  to  inquire  into  the  date  of  families, 
and  to  regifter  fuch  marriages  and  defcents  as  were  verified  to 
them  upon  oath,  are  allowed  to  be  good  evidence  of  pedi* 
grees'.  And  it  is  much  to  be  wi(hed,  that  this  pra£lice  of 
vifitation  at  certain  periods  were  revived ;  for  the  failure  of 
inquifitions/2^  mortem^  by  the  abolition  of  military  tenures^ 
combined  with  the  negligence  of  the  heralds  in  omitting  their 
ufual  progreflies,  has  rendered  the  proof  of  a  modern  defcent, 
for  the  recovery  of  an  eftate  or  fucceffion  to  a  title  of  honour,  f  106  ]) 
more  difficult  than  that  of  an  ancient.  This  will  be  indeed 
remedied  for  the  future,  with  refpedi  to  claims  of  peerage,  by 
a  late  ftanding  order  ^  of  the  houfe  of  lords  \  dire£ting  the 

*  Co,  Litt.  161.  <  Comb,  63. 

'  a  IloU.  Ahr.  6S6.    2  Joa.  2t4.  *■  1 1  Mar,  176^. 
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heralds  to  take  exa£^  accounts  and  preferre  tegular  entries  of 
all  peers  and  peerefles  of  England,  and  their  refpcdlive  de* 
fcendants ;  and  that  an  eza£t  pedigree  of  each  peer  and  his 
family  {hall,  on  the  day  of  his  firft  admiffion>  be  delivered 
to  the  houfe  by  garter,  the  principal  king  at  arms.  But  the 
general  inconvenience, affe£ling  more  private  fuccefiions,  (till 
continues  without  a  remedy. 

in.  Injuries  cognizable  by  the  courts  maritime,  or  ad-^ 
ifniralty  courts,  are  the  next  obje£i  of  our  inquiries.  Thefe 
courts  have  jurifdidion  and  power  to  try  and  determine  all 
maritime  caufes;  or  fuch  injuries,  which,  though  they  are 
}n  their  nature  of  common  law  cognizance,  yet  being  com« 
mitted  on  the  high  feas,  out  of  the  reach  of  our  ordinary 
courts  of  juftice,  are  therefore  to  be  remedied  in  a  peculiar 
court  of  their  own.  All  admiralty  caufes  muft  be  therefore 
caufes  arifing  wholly  upon  the  Tea,  and  not  within  the  pre* 
€in£):s  of  any  county  *  (-q).  For  the  ftatute  1 3  Ric.  11.  c.  5.  di- 
re£ts  that  the  admiral  and  his  deputy  {hall  not  meddle  with 
any  thing,  but  only  things  done  upon  the  fea  ^  and  the  ilatute 
15  Ric.  II.  c.  3.  declares  that  the  court  of  the  admiral  hzik 
no  manner  of  cognizance  of  any  contra£l:,  or  of  any  other 
thing,  done  within  the  body  of  any  county,  either  by  land  or 
by  water ;  nor  of  any  wreck  of  the  fea :  for  that  muft  be  cafl: 
on  land  before  it  becomes  a  wreck  i.  But  it  is  otherwife  of 
iiiing$j^ot/am,jet/amf  and  ligan  ,•  for  over  them  the  admiral 
hath  jurifdi£lion,  as  they  are  in  and  upon  the  fea  K  If  part 
of  any  contraft,  or  other  caufe  of  a£iion,  doth  arife  upon 
the  fea,  and  part  upon  the  land,  the  common  law  excludes 
the  admiralty  court  from  it's  jurifdi£Uon;  for,  part  belonging 
properly  to  one  cognizance  and  part  to  another,  the  common 
or  general  law  takes  pl^ce  of  the  particular  K    Therefore^ 

*  C(h  Litt.  260.     Hob.  79.  ^  5  Rep.  xo6. 

]  Szt  book  I.  ch.  8.  1  Co.  Litt.  261. 


(4)  See  much  learning  refpef^ing  the  jurifdidion  of  the  court 
of  admiralty  in  the  cafe  oi  Le  Caux  v.  Etkn^  Doug.  572. 
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though  pare  maritime  acquiGtions/  which  are  earned  and 
become  due  on  the  high  feas,  as  feameh's  wages^  are  one 
proper  obje£^  of  the  admiralty  jurifdiftion,  even  though  the 
icontrafl  for  them  be  made  upon  land  "  ;  yet,  in  general,  if 
there  be  a  contraft  made  in  England  and  to  be  executed  upon 
the  feas,  a3  a  charter  party  or  covenant  that  a  fhip  (hall  fail 
to  Jamaica,  or  (hall  be  in  fuch  a  latitude  by  fuch  a  day;  or 
a  contract  made  upon  the  fea  to  be  performed  in  England,  as 
^  bond  made  on  (hipboard  to  pay  money  in  London  or  the 
like  :  thefe  kinds  of  mixed  contrads  belong  not  to  the  admi- 
ralty  jurifdiftion,  but  to  the  courts  of  common  law  ".  And 
indted  it  hath  been  farther  holden,  that  the  admiralty  court 
cannot  hold  plea  of  any  contrad:  under  feal  ^ 

And  alfo,  as  the  courts  of  common  law  have  obtained  a 
concurrent  jurifdi£tion  with  the  court  of  chivalry  with  regard 
to  foreign  contra£):s,  by  fuppofing  them  made  in  England  ; 
fo  it  is  no  uncommon  thing  for  a  plaintiff  to  feign  that  a 
contract,  really  made  at  fea,  was  made  at  the  royal  exchange, 
or  other  inland  place,  in  order  to  draw  the  cognizance  of  the 
fuit  from  the  courts  of  admiralty  to  thofe  of  Weftminfter- 
hall  <*.  This  the  civilians  exclaim  againft  loudly,  as  inequi- 
table and  abfurd  ;  and  fir  Thomas  Ridley^i  hath  very  gravely 
proved  it  to  be  impof&ble,  for  the  (hip  in  which  fuch  caufc 
of  aftion  arifes  to  be  really  at  the  royal  exchange  in  Cornhill. 
But  our  lawyers  juftify  this  fi£lion,  by  alleging  (as  before) 
that  the  locality  of  fuch  contrails  is  not  at  all  efiential  to  the 
merits  of  them  ;  and  that  learned  civilian  himfelf  feems  to 
have  forgotten  how  much  fuch  (idions  are  adopted  and  en- 
couraged in  the  Roman  law  :  that  a  fon  killed  in  battle  is 
fuppofed  to  live  for  ever  for  the  benefit  of  his  parents  'i  and 
that,  by  the  fifiion  oi  poftliminium  and  the  lex  Cornelia^  cap* 
tives,  when  freed  from  bondage,  were  held  to  have  never 
been  prifoners  %  and  fuch  as  died  in  captivity  were  fuppofed 
fo  have  died  in  their  own  country  '• 

«  1  Ventr.  146.  «i  View  of  the  civil  law,  b.  3.  p,  i.  ^  3, 

■  Hob.  12.    Hal.  hift.  C,  L.  35.         '  Jnfi,  1.  tit.  25. 

*  Hob.  222;  ■  ^•49«  15.  i«.  §  6. 
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Whms  the  tdmirad's  court  hath  not  original  jarifdi£lion 
of  the  caufe,  though  there  fliould  arife  in  ic  a  queftion  that 
is  proper  for  the  cognizance  of  that  court,  yet  that  doth  not 
alter  nor  take  away  the  excluGve  jurifdi£tion  of  the  common 
law  '^.  And  foj  via  verfa^  if  it  hath  jurifdi£tion  of  the  ori- 
ginaly  it  hath  alfo  jurifdi^Elion  of  all  confequential  queftions^ 
though  properly  determinable  at  common  law  ^.  Wherefore^ 
among  other  reafons,  a  fuit  for  beaconage  of  a  beacon  (land- 
ing on  a  rock  in  the  fea  may  be  brought  in  the  court  of  ad- 
ipiralty,  the  admiral  having  an  original  jurifdifiion  over 
beacons  ^.  In  cafe  of  prizes  alfo  in  time  of  war,  between 
Qur  own  nation  and  another,  or  between  two  other  nations, 
which  are  taken  at  fea,  and  brought  into  our  ports,  the  courts 
of  admiralty  have  an  undifturbed  and  exclufive  jurifdidion  to 
determine  the  fame  according  to  the  law  of  nations  ', 

The  proceedings  of  the  courts  of  admiralty  bear  much  re« 
femblance  to  thofe  of  the  civil  law,  but  are  not  entirely  found- 
ed thereon  :  and  they  like  wife  adopt  and  make  ufe  of  pther 
laws,  as  occafion  requires;  fuch  as  the  R^odian  laws  and 
the  laws  of  Oleron  "f.  For  the  law  of  England,  as  has  fre- 
quently been  obferved,  doth  not  acknowlege  or  pay  any  de- 
ference to  the  civil  law  confidered  as  fuch  ;  but  merely  per- 
mits it's  ufe  in  fuch  cafes  where  it  judged  it^s  determinations 
equitable,  and  therefore  blends  it,  in  the  prefent  inftance, 
with  other  marine  laws  :  the  whole  being  correfted,  altered, 
and  amended  by  a£ls  of  parliament  and  common  ufage  ;  fo 
that  out  of  this  compofition  a  body  of  jurifprudence  is  ex- 
trafled,  which  owes  it's  authority  only  to  it's  reception  here 
by  confent  of  the  crown  and  people.  The  firfl  procefs  in 
thefe  courts  is  frequently  by  arreft  of  the  defendant's  perfon*  5 
and  they  alfo  take  recognizances  or  (lipulation  of  certain 
fidejuflbrs  in  the  nature  of  bail  %  and  in  cafe  of  default  may 

"  Comb.  461,  y  Hale,  hift.  C.  L.  36.  Ce.^Litt.  ix. 

«  13  Rep- 53  1  Lev.  25.  Hardr.  183.  *  C\tx\it  prax.cur,  adm.  ^  13. 

^  1  Sid.  158.  ^  Ibid.  §    XI.     1  Roll.   Abr.  531, 

*  2  Show.  232.     Comb.  474.  Raym.  78.     Lcid  Raym,  1286. 
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imprlfon  both  them  and  their  principal  **.  They  may  alfo 
fine  and  imprifon  for  a  contempt  in  the  face  of  the  court  ^. 
And  all  this  is  fupported  by  immemorial  ufage,  grounded  on 
tbeneceflity  of  fupporting  ajurifdi£lion  foextenfive"*;  though 
oppoGte  to  the  ufual  do&rines  of  the  common  law :  thefe  be* 
ing  no  courts  of  record,  becaufe  in  general  their  procefs  is 
much  conformed  to  that  of  the  civil  law  *. 

IV.  I  AM  next  to  condder  fuch  injuries  as  are  cognizable 
by  the  courts  of  the  common  law.  And  herein  I  ftiall  for 
the  prefent  only  remark,  that  all  polTible  injuries  whatfoever, 
that  did  not  fall  within  the  exclu(ive  cognizance  of  either  the 
ecclefiaftical,  military,  or  maritime  tribunals, are  for  that  very 
reafon  within  the  cognizance  of  the  common  law  courts  of 
juftice.  For  it  is  a  fettled  and  invariable  principle  in  the  laws 
of  England,  that  every  right  when  withheld  muft  have  a  re* 
medy,  and  every  injury  it's  proper  rcdrefs.  The  definition 
and  explication  of  thefe  numerous  injuries,  and  their  refpec- 
tive  legal  remedies,  will  employ  our  attention  for  many  fub- 
fequent  chapters.  But,  before  we  conclude  the  prefent,  I 
fhall  juft  mention  two  fpecies  of  injuries,  which  will  properly 
fall  now  within  our  immediate  confideration :  and  which  are^ 
either  when  juftice  is  delayed  by  an  inferior  court  that  has 
proper  cognizance  of  the  caufe  ;  or,  when  fuch  inferior  court 
takes  upon  itfelf  to  examine  a  caufe  and  decide  the  merits 
without  a  legal  authority. 

I.  The  firft  of  thefe  injuries,  refufal  or  ncgleft  of  juftice, 
is  remedied  either  by  writ  oi procedendo  or  of  mandamus.  A 
"writ  oi  procedendo  ad  judicium  i  iflues  out  of  the  court  of  chan« 
eery,  where  judges  of  any  fubordinate  court  do  delay  the  par- 
ties ;  for  that  they  will  not  give  judgment,  either  on  the  one 
fide  or  on  the  other,  when  they  ought  fo  to  do.  In  this  cafe 
a  writ  oi  procedendo  ShzW  be  awarded,  commanding  them  in 
the  king's  name  to  proceed  to  judgment;  but  without  fpeoi- 

^  X  Rolt.  Abr.  531.  Godb.  T93.  i6q,      ^  1  Keb.  552.  ^ 

«  I  Ventf.  I*  •  Bro.  Mr*  f.  •rr*r,  177, 
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fylng  any  particular  judgment,  for  that  (if  erroneous)  may 
[  no  ]  be  fet  afide  in  the  courfe  of  appeal,  or  by  writ  of  error  or 
falfe  judgment :  and,  upon  farther  negiedl  or  rcfufal,  the 
judges  of  the  inferior  court  may  be  punifhed  for  their  con* 
tempt,  by  writ  of  attachment  returnable  in  the  king's  bench 
or  common  pleas  ^ 

A  WRIT  of  mandamus  is,  in  general,  a  command  ifTuing 
in  the  king's  name  from  the  court  of  king's  bench,  and  di- 
Tcfted  to  any  perfon,  corporation,  or  inferior  tourt  of  judi- 
cature within  the  king's  dominions,  requiring  th6m  to  do 
iomt' particular  thing  therein  fpecified,  which  appertains  to 
their  office  and  duty,  and  which  the  court  of  king's  bench 
has  previoufly  determined,  or  at^Ieaft  fuppofes  to  be  confo- 
nant  to  right  and  juftice.  It  is  a  high  prerogative  writ,  of  a 
moft  extenfive  remedial  nature :  and  may  be  iflucd  in  fome 
cafeS' where  the  injured  party  has  alfo  another  more  tedious 
method  of  redrefs,  as  in  the  cafe  of  ad  million  or  reftitution  to 
an  office  *  but  it  ifiues  in  all  cafes  where  the  party  hath  a 
right  to  have  any  thing  done,  and  hath  no  other  fpecific 
means  of  compelling  it's  performance.  A  mandamus  therefore 
lies  to  compel  the  admiffion  or  reftoration  of  the  party  appjy^ 
ing,  to  any  office  or  franchife  of  a  public  nature,  whether 
fpiritual  or  temporal ;  to  academical  degrees;  to  the  ufe  of  a 
meeting-houfe,  ^^c :  it  lies  for  the  produftion,  infpeciion, 
or  deliv  ry,  of  public  books  and  papers ;  for  the  furrendcr  of 
the  regalia  of  a  corporation  ;  to  oblige  bodies  corporate  to 
affix  their  common  feal ;  to  compel  the  holding  of  a  court ; 
and  for  an  infinite  number  of  other  purpofes,  M'hich  it  is  im- 
poffible  to  recite  minutely.  But  at  prefent  we  are  more  par- 
ticularly to  remark,  that  it  iffues  to  the  judges  of  any  inferior 
court,  commanding  them  to  do  jufHce  according  to  the 
powers  of  their  office,  whenever  the  fame  is  delayed.  For  it 
is  the  peculiar  bufinefs  of  the  court  of  king's  bench  to 
fuperintcnd  all  inferior  tribunals,  and  therein  to  inforce 
the  due  exercife  of  thofe  judicial  or  minifterial  powers,  with 

'F.>I.  B.  153,  154,  240. 
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which  the  crewn  or  legiflature  have  invelled  them :  and  this 

not  only  by  reftraining  their  excefTes,  but  alfo  by  quickening 

their  negligence,  and  obviating  their  denial  of  juftice.     A  [  m  J 

ntandamus  may  therefore  be  had  to  the  courts  of  the  city  of 

London,  to  enter  up  judgment  ^ ;  to  the  fpiritual  courts  to 

grant  an  adminiftration,  to  fwear  a  church-warden^  and  the 

l&e.    This  writ  is  grounded  on  a  fuggeftion,  by  the  oath  of 

the  party  injured,  of  his  own  right,  and  the  denial  of  juftice 

below :  whereupon,  in  order  more  fully  to  &tisf y  the  court 

that  there  is  a  probaUe  ground  for  fuch  interpofition,  a  rule 

is  made  (except  in  fome  general  cafes,  where  the  probable 

ground  is  manifeft)  directing  the  party  complained  of  toihew 

caufe  wjiy  a  wric.of  mandamus  (hould  not  iifue :    and,  if  he 

ihews  no  fufficient  caufe,  the  writ  itfelf  is  iflued,  at  firit  in 

the  alternative,  either  to  do  thus,  or  fignify  fome  reafon  to 

the  contrary ;  to  which  a  return,  or  anfwer,  mud  be  made  at . 

a  certain  day*  And,  if  the  inferior  judge,  or  ether  perfon  to 

whom  the  writ  is  direded,  returns  or  fignifies  an  infufficient 

reafon,  then  there  iflues  in  the  fecond  place  2i  peremptory  man^ 

damuSf  to  do  the  thing  abfolutely  j  to  which  no  other  return 

will  be  admitted,  but  a  certificate  of  perfedl  obedience  and 

due  execution  of  the  writ.    If  the  inferior  judge  or  other 

perfon  makes  no  return,  or  fails  in  his  refpe£l  and  obedience, 

he  is  punifhable  for  his  contempt  by  attachment.     But,  if 

he,  at  the  firft,  returns  a  fufficient  caufe,  although  it  (hould 

be  falfe  in  fad,  the  court  of  king's  bench  will  not  try  the 

truth  of  the  fa£k  upon  affidavits ;  but  will  for  the  prefent  be« 

lieve  him,  and  proceed  no  farther  on  the  mandamus.  But  then 

the  party  injured  may  have  an  adion  againft  him  fo|:  his  falfe 

return,  and  (if  found  to  be  falfe  by  the  jury)  fliall  recover 

damages  equivalent  to  the  injury  fuftained;  together  with  a 

peremptory  mandamus  to  thedefendant  to  do  his  duty  (5}.  Thus 

piuch  for  the  injury  of  negled  or  refufal  of  juftice. 

s  Rajnii  2i4« 

(5)  See  further  upon  the  vncit  o£  mandamus,  p.  264^  poft. 

a.  Thjb6 
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2.  The  other  injury,  which  is  that  of  encroachment  of 
jurifdiftion,  or  calling  one  coram  nonjudice^  to  anfwer  in  a 
court  that  has  no  legal  cognizance  of  the  caufe,  is  alfo  a 
grievance,  for  which  the  common  law  has  provided  a  remedy 
by  the  writ  oi  prohibition. 

r  112  ]  ^  PROHIBITION  is  a  writ  ifluing  properly  only  out  of 
the  court  of  king's  bench,  being  the  king's  prerogative  writ ; . 
but,  for  the  furtherance  of  juftice,  it  may  now  alfo  be  had 
in  fome  cafes  out  of  the  court  of  chancery  ^,  common  pleat ', 
or  exchequer^  \  direfted  to  the  judge  and  parties^  of  a  fuit  in 
any  inferior  court,  commanding  them  toceafe  from  the  pro- 
fecution  thereof,  upon  a  fuggeftion  that  either  the  caufe  ori- 
ginally, or  fome  collateral  matter  arifing  therein,  does  not 
belctig  to  that  jurifdiflion,  but  to  the  cognizance  of  fome 
other  court.  This  writ  may  ifTue  either  to  inferior  courts  of 
common  law;  as,  to  the  courts  of  the  counties  palatine  or 
principality  of  Wales,  if  they  hold  plea  of  land  or  other  mat- 
ters not  lying  within  their  refpe£live  franchifes' ;  to  the 
county-courts  or  courts  baron,  where  they  attempt  to  hold 
plea  of  any  matter  of  the  value  of  forty  iliillings  ^  :  or  it  may 
be  direfked  to  the  courts  chriftian,  the  univerfity  courts,  the 
court  of  chivalry,  or  the  court  of  admiralty,  where  they  con- 
cern themfclves  with  any  matter  not  within  their  jurifdiclion ; 
as  if  the  firft  Qiould  attempt  to  try  the  validity  of  a  cuftom 
pleaded,  or  the  latter  a  contra£);  made  or  to  be  executed  within 
this  kingdom.  Or,  if,  in  handling  of  matters  clearly  within 
their  cognizance,  they  tranfgrefs  the  bounds  prefcribed  to 
them  by  the  laws  of  England ;  as  where  they  require  two 
witneflfes  to  prove  the  payment  of  a  legacy,  a  releafe  of 
tithes  ",  or  the  like  ;  in  fuch  cafes  alfo  a  prohibition  will  be 
awarded.    For,  as  the  h€t  of  figning  a  releafe,  or  of  adual 

• 

*  1  P.  Wms.  476.  '  Lord  Raym.  1408. 

*  Hob,  15.  *»  Pinch.  L,  451, 

>. Palmer.  523.  "  Cro.  Eliz.  666.     Hob.  1S8. 

payment^ 
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payment^  is  not  properly  %  fyintval  queftion^  but  only  al- 
lowed to  be  decided  in  thofe  courtSf  becaufe  incident  or  ac* 
ceflbry  to  fome  original  queftion  clearly  within  their  jurif- 
diflion;  it  ought,  therefore^  where  the  two  laws  differ,  to  be 
decided  not  according  to  the  fpirituaU  but  the  temporal  law; 
elfe  the  fame  queftion  might  be  determined  different  ways, 
according  to  the  court  in  which  the  fuit  is  depending:  an  im- 
propriety, which  no  wife  government  can  or  ought  to  endure^ 
and  which  is  therefore  a  ground  of  prohibition.  And  if  ei-  [  1x3  } 
ther  the  judge  or  the  party  (hall  proceed  after  fuch  prohibition, 
an  attachment  may  be  had  againft  them,  to  punifli  them  for 
the  contempt,  at  the  difcretion  of  the  court  that  awarded  it  ^^ 
and  an  a£tion  will  lie  againft  them,  to  repair  the  party  in- 
jured in  damages* 

So  long  as  the  idea  continued  among  the  clergy,  that  the 
ecclefiaftical  ftate  was  wholly  independent  of  the  civil,  great 
ftruggles  were  conftantly  maintained  between  the  temporal 
courts  and  the  fpiritual,  concerning  the  writ  of  prohibition 
and  the  proper  objedls  of  it ;  even  from  the  time  of  the  con- 
ftitutions  of  Clarendon,  made  in  oppofition  to  the  claims  of 
archbifhop  Becket  in  10  Hen.  II.  to  the  exhibition  of  cer* 
tain  articles  of  complaint  to  the  king  by  archbiftiop  Bancroft 
in  3  Jac.  I.  on  behalf  of  the  ecclefiaftical  courts :    from 
which,  and  from  the  anfwers  to  them  figned  by  all  the  judges 
of  Weftminfter-hall ',  much  may  be  colled;ed  concerning  the 
reafons  of  granting  and  methods  of  proceeding  upon  prohibit 
tbns.     A  fhort  fummary  of  the  latter  is  as  follows.    Th^ 
party  aggrieved  in  the  court  below  applies  to  the  fuperior 
court,  fetting  forth  in  a  fuggeftion  upon  record  the  nature 
and  caufe  of  his  complaint,  in  being  drawn  ad  aliud  examen^ 
by  a  juTifdi£tion  or  manner  of  procefs  difallowed  by  the  laws 
of  the  kingdom :  upon  which,  if  the  matter  alleged  appears 
to  the  court  to  be  fufficient,  the  writ  of  prohibition  immedi«. 
ately  ifluesj  commanding  the  judge  not  to  hold,  and  the  party 

•  F.  N.  B.  40.  f  z  Ind  601— 6x8* 

3  not 
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HOC  te  pfofecutCy  the  pfea  (6).  But  fometim^s  tht  jJbiht  maybe 
toamceand  d^ubtfutto  be  decided  tncrely  upon  a  moti'on:and 
then>  for  the  morefolemn  determination  of  the  queffiion;  the 
party  appiyiiig  for  the  ^rohibitron  is  direaed  by  the  court  to 
dec/ate  in  prohibition;  that  h,  to  jlifbfecute  an  afkion,  by  filing 
a  declaration,  againlt  the  other,  upon  a  fuppo'fition  or  fiaion 
(which  is  not  traverfeblc^)  that  he  has  proceeded  in  the  fuit 
below,  itotwithftanding  the  writ  of  prohibition.  And  if,  upon 
demurrer  an^  argumenf,  the  court  fliall  finally  be  of  opinion, 
that  the  matter  fuggeftcd  is  a  good  and  fuffieient  ground  of 
f  114  ]  prohibition  in  point  of  law,  then  judgment  with  nominal  da- 
mages fliall  be  given  for  the  party  complaining,  and  the  de- 
fendant,  and'alfothe  itiferior  court,  fhall  be  prohibited  from 
proceeding  any  farther.    On  the  other  hand,  if  the  fuperior 
court  fhall  think  it  no  competent  ground  for  reftraining  the 
Miferior  jurifdiftion,  then  judgment  fhall  be  given  againft 
kirn  who  applied  for  the  prohibition  in  the  court  above,  and  a 
writ  of  confultation  (hail  be  awarded  -,  fo  called,  becaufe,  upon 
.deliberation  and  confultation  had,  the  judges  find  theprohi- 
bkion  to  be  ill  founded,  and  therefore  by  this  writ  they  return 
the  caufe  to  it's  original  jurifdidlion,  to  be  there  determined, 

4  Bara  Nbt  4(0.  14S. 


(6)  The  general  grounds  for  a  prohibition  to  the  ecclefiaftical 
courts  are,  either  a  defedt  of  jurifdi6lion  or  a  dcfe£l  in  the  mode 
of  tiiaL  If  any  fa£l  be  pleaded  in  the  eourt  below,  and  the  par- 
ties are  at  iffue,  that  court  has  no  jurifdidlion  to  try  it,  becaufe  it 
cannot  proceed  according  to  the  rules  of  the  common  law ;  and  in 
fuch  cafe  a  prohibition  lies.  Or  where  the  fpiritual  court  has  no 
original  jirrifdiftion,  a  prohibition  may  be  granted  even  after  fen- 
tence.  But  where  it  has  jurifdi6liori>  and  gives  a  wrong  judg- 
ifient,  it  i^  the  fubje<^  matter  of  appeal  and  not  of  prohibition. 
Lord  Kenyan^  3  7*.  R»  4» 

But  when  a  prohibition  is  granted  after  fentencc,  the  warit  of 
jurifdidiion  muft  appear  upon  the  face  of  the  proceedings  of  the 
fpiritual  court.     Ibid*  Coivp.  422.     See  alfo  4  T.  R.  382. 
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in  the  inferior  court.  And  even  in  ordinary  cafes,  the  writ 
of  prohibition  is  not  abfolutely  final  and  conclufive.  For, 
though  the  ground  be  a  proper  one  in  point  of  /aWf  for 
granting  the  prohibitioni  yet  if  the  fa3  that  gave  rife  to  it 
be  afterwards  falfified,  the  caufe  (hall  be  remanded  to  the 
prior  jurifdiAion.  If,  for  inftance,  a  cuftom  be  plead- 
ed in  the  fpiritual  court;  a  prohibition  ought  to  go,  be* 
caufe  that  court  has  no  authority  to  try  it:  bu.t»  if  the 
faA  of  fuch  a  cuftom  be  brought  to  a  competent  trial,  and 
be  there  found  falfe,'  a  writ  of  confuUathn  will  be  grastf^d. 
For  this  purpofe  the  pany  prohibited  may  appear  to  the  pro- 
hibition, and  take  a  declaration,  (which  muft  always  purfue 
the  fttggeflion,)  and  fo  plead  to  iiTue  upon  it;  denying  the 
contempt,  and  traverfing  the  cuftom  upon  which  the  prohi* 
bkion  was  grotinded :  and,  if  that  ifliie  be  found  for  the  de« 
fevdant;,  be  Ihall  then  have  a  writ  of  confultation.  The  writ 
4>f  confubatUn  may  alfo  be,  and  is  frequeiitly,  granted  by  the 
court  with<H)t  any  adion  brought;  wbeo#  aJFter  a  prohibitioa 
j^uied,  Mpon  mof  e  maMir«  confideration  tJie  court  are  of  opt- 
jiicv^  ]th,at  the  mal^t^r  fuggeft^d  is  not  a  good  and  fuflUcient 
^ound  tp  ftop  the  proceedings  below.  Thus  careful  has  the 
Jaw  been,  in  compelling  the  inferior  courts  to  do  ample  and 
^tedf  juftices  in  preventing  them  from  tranfgreffing  their  due 
bounds ;  and  in  allowing  them  the  undifturbed  cognizance 
pf  fuick  caufes  as  by  right,  founded  on  the  ufage  of  the  king- 
4b«l  or  a£i  of  parliament,  do  properly  belong  to  their  jurif- 
i^£lion. 
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CHAPTER     THE     EIGHTH. 

OF  WRONGS,  AND  THEIR  REMEDIES, 

RESPECTING  THE  RIGHTS  OF  PERSONS. 


THE  former  chapters  of  this  part  of  our  commentarki 
having  beef!  employed  in  defcribingthe  feveral  methods 
of  redrefling  private  wrongs,  either  by  the  mere  z6t  of  the 
parties,  or  the  mere  operation  of  law ;  and  in  treating  of  the 
nature  and  feveral  fpecies  of  courts ;  together  with  the  cog* 
tiizance  of  wrongs  or  injuries  by  private  or  fpecial  tribunals, 
and  the  public  ecclefiailical,  military,  and  maritime  jurifdic- 
tions  of  this  kingdom ;  I  come  now  to  confider  at  large,  and 
in  a  more  particular  manner,  the  refpedive  remedies  in  the 
public  apd  general  courts  of  common  law,  for  injuries  or  pri- 
vate wrongs  of  any  denomination  whatfoever,  not  exclufively 
appropriated  to  any  of  the  former  tribunals.  And  herein  I 
ihall,  firft,  define  the  feveral  injuries  cognizable  by  the  courts 
of  common  law,  with  the  refpe£tive  remedies  applicable  to 
each  particular  injury:  and  (hall,  fecondly,  defcribe  the  me- 
thod of  purfuing  and  obtaining  thef&  remedies  in  the  feveral 
courts. 

First  then,  as  to  the  feveral  injuries  cognizable  by  the 
COurtS'Of  common  law,  with  the  refpeftive  remedies  applica^ 
ble  to  each  particular  injury.  And,  in  treating  of  thefe,  I 
fliall  at  prefent  confine  myfelf  to  fuch  wrongs  as  may  be  com- 
mitted in  the  mutual  intercourfe  between  fubje£):  and  fub- 
'  )e& ;  which  the  king  as  the  fountain  of  juftice  is  officially 
bqund  to  rjedrefs  in  the  ordinary  forms  of  law :  refervingfuch 

injuries 
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injuries  or  encroachments  as  may  occur  between  the  crowa 
and  the  fubje£i  to  be  diilinftly  confidered  hereafter^  as  the 
remedy  in  fuch  cafes  is  generally  of  a  peculiar  and  eccentri* 
cal  nature. 

Now,  fince  all  wrong  may  be  confidered  as  merely  a  priva«> 
tion  of  right,  the  plain  natural  remedy  for  every  fpecies  of 
wrong  is  the  being  put  in  poiTeflion  of  that  right,  whereof 
the  party  injured  is  deprived.  This  may  either  be  cStGtcd  by 
a  fpecific  delivery  or  reftoration  of  the  fubjeft-matter  in  dif« 
pute  to.  the  legal  owner  -,  as  when  lands  or  perfonal  chattels 
are  unjuftly  withheld  or  invaded :  or,  where  that  is  not  a 
pofiible,  or  at  lead  not  an  adequate  remedy,  by  making  the 
fufferer  a  pecuniary  fatisfa£lion  in  damages ;  as  in  cafe  of  af* 
fault,  breach  of  contrail,  isfc :  to  which  damages  the  party 
injured  has  acquired  an  incomplete  or  inchoate  right,  the  in« 
ftant  he  receives  the  injury*;  though  fuch  right  be  not  fully 
afcertained  till  they  are  afiefled  by  the  intervention  of  the  law* 
The  inftruments  whereby  this  remedy  is  obtained  (which  ate 
fometimes  confidered  in  the  light  of  the  remedy  itfelf)  are  a 
diverfity  of  fuits  and  adlions,  which  are  defined  by  the  mir- 
ror^ to  be  « the  lawful  demand  of  one's  right :"  or  as  Brae* 
ton  and  Fleta  exprefs  it,  in  the  words  of  Judinian',  yV/j^r^ 
fequendi  injudich  quod  alicui  debetur* 

The  Romans  introduced,  pretty  early,  fet  forms  for  aAioos 
and  fuits  in  their  law,  after  the  example  of  the  Greeks ;  and 
made  it  a  rule,  that  each  injury  (liould  be  redrefled  by  it's  pro* 
per  remedy  only.  **  Aclioms^  fay  the  pandcfts^^  compofitai 
**  funt^  quibus  inter  fe  homines  difceptarent ;  quas  axioms ^  ne  po* 
•*  pulus  prout  vellet  injliuuret^  certas Jglennefque  ejfe  volueruni  •*.** 
The  forms  of  thefe  actions  were  originally  preferved  in  the 
books  of  the  pontifical  college,  as  choice  and  ineftimable  &> 
crets ;  till  one  Cneius  Flavius,  the  fecretary  of  Appius  Clau- 
dius, dole  a  copy  and  publiQied  them  to  the  people  ^t     The 


•  See  book  II.  cb.  29. 

^  C.  A«  §  X. 

^  Ff.  I.  ».*.  S  6. 

*  Cic.  fri  Murfitna,    §   SI.  ^  OfJih 

/.  1.  ff  ^l. 

concealment 
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concealment  was  ridiculous :  but  the  eftabliihmettt  o£  fome 
fUndard  was  undoubtedly  necefiary,  to  fix  the  true  ftate  of  a 
queftion  of  right ;  left  in  a  long  and  arbitrary  procefe  it 
might  be  (hifted  continuiilly,  and  be  at  length  no  longer  dif- 
cemible.  Oy,  as  Cicero  exprefTes  it^  ^^  funtjura^  funtfor^ 
'<  mulaegie  ammbus  rebus  conftHutae^  ne  quis  aut  in  genen  in» 
♦*  juriae,  out  iff  ratione  axioms,  errare  pojftt.  Expreffiu  emm 
<*  funt  ex  uniufcujufque  damno,  da/ore,  incommodoj  calamitatef 
<<  injuriay  publicae  a  praetore  formulae^  ad  quas  privata  lis  ac* 
**  commodatur.**  And  in  the  fame  manner  our  Bradon^ 
fpeaking  pf  the  original  writs  upon  which  all  our  actions  are 
founded,  declares  them  to  be  fixed  and  immutable^  unlefs  by 
authority  of  parliament  s.  And  all  the  modern  legiilators  of 
Europe  have  found  it  expedient,  from  the  fame  reafons,  to  fall 
into  the  fame  or  a  fimilar  method.  With  us  in  England  the 
feveral  fuits^  or  remedial  inftrumentsof  juftice,  are  from  the 
fubje£l  of  them  diftinguifiicd  into  three  kinds;  a6lions/ifr- 
Jona/f  realj  and  mixed. 

Personal  aflions  are  fuch  whereby  a  man  claims  a  debt| 
or  perfonal  duty,  or  damages  in  lieu  thereof ;  and,  likewife, 
whereby  a  man  claims  a  fatisfa£tion  in  damagesforfome  injury 
done  to  his  perfon  or  property.  The  former  are  faid  to  be 
founded  on  contrails,  the  latter  upon  torts  or  wrongs :  and 
they  are  the  fame  which  the  civil  law  calls  **  aHiones  in  per* 
«  fonam^  quae  adverfus  eum  intenduntur^  qui  ex  contraBu  vel 
•*  deliElo  ohligatus  eji  altquid  dare  vel  concedere  ^J*  Of  the  for- 
mer nature  are  all  a£tions  upon  debt  or  promifes ;  of  the  lat- 
ter all  anions  for  trefpaiTes^  nuifancesj  aflaults,  defamatory 
words,  and  the  like. 

Real  anions,  (or,  as  they  are  called  in  the  mhrror  ^feodal 
anions)  which  cpncern  real  property  only,  are  fuch  whereby 
the  plaintiff,  here  called  the  demandant,  claims  title  to  have 
any  lands  or  tenements,  rents,  commons,  or  other  heredita- 

'  Pro\  S^u,'  Rofiio,  §.  8.  confenfu  et  vofuatate  eorum,  (I,  5.  de  ex* 

*  Sunt  quaedam  bretna  formata  fuper  (eptlombuu  e,  17*  §.2.) 

ctrtUcafikutdtcurJuf  etdecemmamconfim  ^  Inft.  ^,  6*  15, 

lb  totiut  rtgni  approbuta  et  conteja^  quae  '  c  2*  ^«  6*    . 

fuidem  nalUttmii  mutari  foter'nit  ahfjue- 

mcifiSf 


/ 
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mcnts,  in  fee-timple,  fee-tail,  ot  for  term  df  lifci  fijr  thcfe 
a&iond  formerly  all  difputes  concerning  real  eftates  were 
decided  5  but  they  ate  now  pretty  generally  laid  afide  in 
pra£Hce,  Upon  account  of  the  greit  niceity  requited  in  theif 
management^  and  the  inconvenient  length  of  their  ptocefs  t 
Hi  much  mote  expeditious  method  of  trying  titles  beiiig  fitictf 
introduced^  by  other  a£tions  perfonal  aiid  mixed. 

Mixed  afltions  are  fuits  partakiiig  of  the  nature  of  the 
Other  two,  wherein  fome  real  property  is  demanded,  and 
alfo  perfonal  damages  for  a  wrong  fuftainedi  As  fot  Sn- 
fiance,  an  a£tion  of  wafle :  which  is  brought  by  hittl  whd 
hath  the  inheritaiiee,  in  remainder  or  teverfion,  againft  the 
tenant  for  life,  who  hath  committed  wafte  therein,  to  re« 
cover  not  only  the  land  wafted,  which  would-  make  it 
merely  a  real  zCkioti ;  but  alfo  tteble  damages,  in  purfuance 
of  the  ftatute  of  Cloucefter  '^j  which  is  a  perfonal  recompenee) 
and  fo  both,  being  joined  together,  denominate  it  a  mwed 

tlNDEit  thefe  three  heads  may  every  (pecies  of  remedy  by 
fuit  or  a£lion  in  the  courts  of  common  law  be  comprized. 

But  in  order  efFedlually  to  apply  the  remedy,  it  is  fitft  necef- 
fary  to  afcertain  the  complaint.  I  proceed  therefore  now  to 
enumerate  the  feveral  kinds,  and  to  inquire  Into  tht  refpec- 
tive  natures,  of  all  private  wrongs,  or  civil  injuries,  which 
may  be  offered  to  the  rights  of  either  a  man's  perfon  or  hii 
property ;  recounting  at  the  fame  time  the  refpe£live  reme- 
dies, which  are  furniflied  by  the  law  for' every  infradion  of 
right.  But  I  muft  (irft  beg  leave  to  premife,  that  all  civil 
injuries  are  of  two  kinds,  the  one  njoithout  forct  or  violence,  as 
(lander  or  breach  of  contract ;  the  other  coupled  luith  ford 
and  violence,  as  batteries,  or  falfe  imprifonment  ^.  Which 
latter  fpecies  favour  fomething  of  the  criminal  kind,  being 
always  attended  with  fome  violation  of  the  peace  j  for  which 
in  ftriftnefs  of  law  a  fine  ought  to  be  paid  to  the  king,  as 

k  6  Ed.  I.  c.  5.  »  Finch,  t.  184. 
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well  as  a  private  fati$fa£lion  to  the  party  injured  ^.  And.this 
di(tiii£tlon  of  private  wrongs,  into  injuries  ivith  and  with'- 
out  force,  we  fhall  find  to  run  through  aU  the\  vaf rety  of 
whicEwe  are  now  to  treat.  In  confidering  of  which,  I  (halt 
follow  the  fame  method  that  was  purfued  with  regard  to 
the  dlftribution  of  rights :  for  as  thefe  are  nothing  elfe  but 
an  infringement  or  breach  of  thofe  rights,  which  we  have 
before  laid  down  and  explained,  it  will  follow  that  this  nega- 
tive fyftem  of  wrongs^  muil  correfpond  and  tally  with  the 
former  pofitive  fyftem,  of  rights.  As  therefore  we  divided  ° 
all  rights  into  thofe  of  perfons^  and  thofe  of  things^  fo  we 
muft  make  the  fame  general  diftribution  of  injuries,  inte 
fuch  as  2iSc€t  the  rights,  (f  perfons^  .znA.  fuch  a&  affe£t  the 
rights  of  property,* 

The  rights  of  perfons,  we  may  remember,,  were  diftribut- 
ed  into  abfolute  and  relative :  abfo/uie,  which  were  fuch  as 
appertained  and  belonged  to  private  men,  conlldered  merely 
as  individuals,  or  fingle  perfons ;  and  relative^  which  were 
incident  to  them  as  members  of  fociety,  and  connefted  to 
each  other  by  various  ties  and  relations.  And  the  abfolute 
rights  of  each  individual  were  defined  to  be  the  right  of  per- 
fonal  fecurity,  the  right  of  perfonal  liberty,  and  the  right  of 
private  property,  fo  that  the  wrongs  or  injuries  affefting 
them  muft  confequently  be  of  a  correfpondent  nature.. 

I.  As  to  injuries  whkb  afFe£l:  the  perfonal  fecurity  of  in- 
dividuals, they  are  either  injuries  againft  their  lives,  their 
limbs,  their  bodies,  their  health,  or  their  reputations. 

1.  With  regard  to  the  firft  fubdivifion,  or  injuries  affeft- 
ing  the  life  of  man,  they  do  not  fall  under  pur  prefent  con- 
templation V  being  one  of  the  moft  atrocious  fpecies  of  crimes^ 
the  fubje£i:  of  the  next  book  of  our  commentaries. 

r  1 20  l  ^>  3*  ^^^  two  next  fpecies  of  injuries,  affecting  the  liml» 
or  bodies  of  individuals,  I  (hall  condder  in  one  and  the  fame 
view.     And  thefe  may  be  committed,  i.  By  threats  and  me- 

»  Finch.  L.  198.   Jcnk.Ccnt.  185,  »  See  book  I.  cb.  i. 
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nacds'of  bodily  hurt,  tbroiigh  fear  of  which  a  man's  bufineft 
is  interrupted.     A  menace  alone,  without  a  confequent  in- 
convenience, makes  not  the  injury :  but,  to  complete  the 
wrong,  there  muft  be  both  of  them  together  "*    The  remedy  . 
for  this  is  in  pecuniary  damages,  to  be  recovered  by  ad^ion  o£ 
trefpafs  vt  et  armis  p  /  this  being  an  inchoate,  though  not  an 
abfolute  violence.    2.  By  ajfault ;    which  is  an  attempt  or 
offer  to  beat  another,  without  touching  him  *,  as  if  one  lifts 
up  his  cane,  or  his  fift,  in  a  threatening  manner  at  another  \ 
or  ftrikes  at  him,  but  milTes  him  \  this  is  an  aflault,  tnfuttus^ 
which  Finch  ^  defcribes  to  be  ^f  an  unlawful  fetting  upon 
'*  one's  perfon."  This  alfo  is  an  inchoate  violence,  amounting 
conGderably  higher  than  bare  threats  ;  and  therefore,  though 
no  a£tual  fuffering  is  proved,  yet  the  party  injured  may  have 
redrefs  by  a£lion  of  trefpafs  vi  et  armis :  wherein  he  fliall  re- 
cover damages  as  a  compenfation  for  the  injury.    3.  By  bat' 
tery :  which  is  the  unlawful  beating  of  another.     The  lead 
touching  of  another's  perfon  wilfully,  or  in  anger,  is  a  bat- 
tery ;  for  the  law  cannot  draw  the  Fine  between  different  de- 
griees  of  violence,  and  therefore  totally  prohibits'the  firft  and 
lowed  ft  age  of  it :  every  man's  perfon  being  facred,  and  no 
other  having  a  right  to  meddle  with  it,  in  any  the  flighted 
manner.   And  therefore  upon  a  fimilar  principle  the  Come-      / 
lian  law  de  injurhs  prohibite'd  pulfation  as  well  as  verheration  $ 
didinguifhiiig  verberation,  which  was  accompanied  withpain^ 
from  pulfation,  which  was  attended  with  none '.  But  battery- 
is,  in  fome  cafes,  juftifiabte  or  lawful ;  as  where  one  who  hath 
authority,  a  parent  or  mafter,  gives  moderate  corre£iion  to 
his  child,  his  fcholar,  or  his  apprentice.   So  alfo  on  the  prin- 
ciple of  felf-defencc  :  for  if  one  ftrikes  me  firft,  or  even  only 
aiTaults  me,  I  may  ftrike  in  my  own  defence  ;  and,  if  fued  for 
it,  may  plead  fon  affault  demefne^  or  that  Jt  was  the  plaintiff's 
own  original  aflault  that  occafloned  it  (i).  So  likewife  in  de-  [  I2X  ]] 

^  Fincb.  L.  202 •  ^  Finch.  L.  loi. 

P  Regift.  104.  27  4^  II.  fEdw*  '  ff.  47. '10.  5. 

^.24. 

■  "  ■  —  *      ...  ■- .      -    ,     ....■-  -       ^     -  .       _. 

( I )  But  in  any  criminal  profecution  by  indidlment,  or  informa- 
tion for  an  aifault  or  battery,  the  defendant  may  plead  the  general 
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fence  of  my  goods  or  pofTelSon^  if  a  man  endeavours  to  de* 
frive  me  of  them^  I  may  juftify  laying  hands  upon  him  to 
prevent  him  5  and  in  cafe  he  perfiftii  with  violence,  I  may 
proceed  to  beat  him  awayC  Thus  too  in  the  excrcife  of  an 
office,  as  that  of  church-warden  or  beadle,  a  man  may  lay 
hands  upon  another  to  turn  him  out  of  church,  and  prevent 
his  difturbing  the  congregation  '•  And,  if  fued  for  this  or 
the  like  battery,  he  may  fet  forth  the  whole  cafe,  and  plead 
that  he  laid  hands  upon  him  gently,  moUiter  manus  impo/uit, 
for  this  purpofe.  On  account  of  thefe  caufes  of  juilification, 
battery  is  defined  to  be  the  unlawful  beating  of  another }  for 
which  the  remedy  is,  as  for  afiault,  by  af^ion  of  trefpafs  viet 
armis :  wherein  the  jury  will  give  adequate  damages.  4*  Bj 
wounding;  which  confifts  in  giving  another  fome  dangerous 
hurt,  and  is  only  an  aggravated  fpecies  of  battery.  5.  By 
fnayhem :  which  is  An  injury  ftill  more  atrocious,  and  cbnfifts 
In  violently  depriving  another  of  the  ufe  of  a  member  proper 
for  his  defence  in  fight.  This  is  a  battery  attended  with 
this  aggravating  circumftance,  that  thereby  the  party  injured 
is  for  ever  difabled  from  making  fo  good  a  defence  againft 
future  external  injuries,  as  he  otherwife  might  have  done.. 
Among  thefe  defenfive  members  are  reckoned  not  only  arrn^ 
and  legs,  but  a  finger,  an  eye,  and  a  foretooth  %  and  alfo 
fome  others  \  But  the  lofs  of  one  of  the  jaw- teeth,  the  ear, 
or  the  nofe,  is  no  mayhem  at  common  law;  as  they  can  be 
6f  no  ufe  in  fighting.  The  fame  remedial  a£lion  of  trefpafs 
vi  et  armis  lies  alfo  to  recover  damages  for  this  injury,  an  in- 
jury which  (when  wilful)  no  motive  can  juftify,  but  neccf- 

f  I  Finch.  L.  203.  *  Finch.  L.  a,04. 

•  I  Si4«  301.  "*  I  Hftwk.  P.  C.  III. 


iflue,  and  give  in  evidence  that  th6  perfon  aflaulted  or  beat  was 
the  firil  aflailaiTty  or  that  he  firft  made  an  attack  upon  tht  de- 
fendant himfelf,  his  wife,  his  fatlier,  fon,  mafter,  or  perhaps^. 
Servant  (fee  p.  3.  n.  i.  ante)  ;  and,  upon  producing  fatis^c^ 
tory  proof  of  this  judification,  the  defendant  oug}it  to  .be  ac« 
quitted  by  the  jury. 
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fary  felf-prefenration  (2).  If  the  ear  be  cut  oS,  treble  damages 
are  given  by  ftatttte  37  Hen.  VIII.  c.  6.  though  this  is  not 
mayhem  at  common  law.  And  here  I  mufl  obferve  that  for 
thefe  four  laft  injuries,  aflault,  battery,  wounding,  and  may- 
hem, an  indi£lment  may  be  brought  as  well  ad  an  a£tion  ; 
and  frequently  both  ar&  accordingly  profecuted  ;  the  one  at 
the  fuit  of  the  crown  for  the  crime  againft  the  public ;  the 
other  at  the  fuit  of  the  party  injured,  to  make  him^'a  fepara-  [  122  ^ 
tion  in  damages. 

4.  Injuries,  affe£ling  a  man's  ieahhf  are  where  by  any 
unwholefome  praflices  of  another  a  man  fuftains  any  ap- 
parent damage  in  his  vigour  or  conftitution.  As  by  felling 
him  bad  provifions  or  wine  *^ ;  by  the  exercife  of  a  noifome 
trade,  which  infects  the  air  in  his  neighbourhood  ' ;  or  by 
the  negkf);  or  unlkilful  management  of  his  phyfician,  fur- 
geon,  or  apothecary.  For  it  hath  been  folemnly  refolved  y^ 
that  mala  praxis  is  a  great  mifdemefnor  and  offence  at  com- 
mon law,  whether  it  be  for  curiofity  and  experiment,  or  by 
negle£l ;  becaufe  it  breaks  the  truft  which  the  party  had 
placed  in  his  phyGcian,  and  tends  to  the  patient's  deftruc- 
tion.  Thus  alfo,  in  the  civil  law  *,  negled  or  want  of  IkiU 
in  phyficians  or  furgeons,  **  culpae  adnumerantur :  veiuti  Ji 
**  medictis  curaiionem  dereliquerity  male  quempiam  fecuerit^  out 
**  perperam  ei  medtcamentum  dederit^  Thefe  are  wrongs  or 
injuries  unaccompanied  by  force,  for  which  there  is  a  re- 
medy in  damages  by  a  fpecial  a£lion  of  trefpafs^  upon  the  I 
cafe.    This  adion,  of  trefpafs^  or  tranfgreffion,  on  the  cafe^ 

« 

*  I  Roll.  Abr.  90.  y  Lord  Raym.  214. 

•    *  9  Rep.  52.     Hutt.  135.  »  Jttfi,  4.  3.  6.  Sf  7. 


(2)  One  remarkable  property  is  peculiar  tp  the  a6lioij  for  a 
mayhem,  wa.  that  the  court  in  which  the  adlion  is  brought  have 
a  difcretionary  power  to  increafe  the  damages,  if  they  think  the 
jury  at  the  trial  have  not  been  fufficiently  liberal  to  the  plaintiff; 
but  this  mull  be  done  foper  vifum  vuhterity  and  upon  proof  that  ft 
18  the  fame  wound,  concerning  which  evidence  was  given  to  the 
jury.     I  Wilf.  5.     X  Barnes  J  106.      • 
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13  an  univerfal  remedy^  given  for  all  perfonal  wrongs  and 
injuries  without   force ;   fo   called   becaufe   the  plaintiff  ^s 
_  jwhole  .cafe  or  caufe  of  complaint  is  fet  forth  at  length  in 
.the  original  writ  ^     For  though  in  general  there  a^e  me- 
;tbods  prescribed  and  forms  of  a£^tcns  previoufly  fettled,  for 
redreffiug  thofe  wrongs  which  mod  ufually  occur,  and  in 
which  .the  very  a£l  itfelf  is  immediately  prejudicial  or  injuri- 
ous to  the  plaintiff's  perfon  or  property,  as  battery,  non<pay- 
ment  of  debts,  detaining  one's  goods,  or  the  like  ;  yet  where 
|[  123  D  any  fpecial  confequential  damage  arifes  which  could  not  be 
>  forefeen  and  provided  for  in  the  ordinary  courfe  of  juilice,  the 
party  injured  is  allowed,  both  by  common  law  and  the  ftatute 
of  Weftm.  2.  c.  24.  to  bring  a  fpecial  a£iion  on  his  own  cafe, 
by  a  writ  formed  according  to  the  peculiar  cirumftance^  of 
his  own  particular  grievance  ^.     For  wherever  the  common 
law  gives  a  right  or  prohibits  an  injury,  it  alfo  gives  a  remedy 
byadlion^;  and  therefore,  wherever  a  new  injury  is  done,  a 
new  method  of  remedy  muft  be  purfued**.   And  it  is  a  fettled 
diftin^ion^i  that  where  an  a£l  is  done  which  is  in  itfelf  an 
immediate  injury  to  another^s  perfon  or  property,  there  the  re- 
medy is  ufually  by  an  aftion  of  trefpafs  vi  et  armis ;  but  where 
there  is  no  z€t  done,  but  only  a  culpable  omiiEon ;  or  where 
the  ^Qt  is  not  immediately  injurious^  but  only  by  confequence 
^nd  collaterally  \  there  no  a£lion  of  trefpafs  vi  et  armis  will 
lie,  but  an  a£|;iop  011  the  fpecia}  cafe,  for  the  d^n>ages  confe- 
.qu^nt  on  fucl^  Qmifiipn  or  a£t. 

5.  Lastly 5  injuries  affefting  ^  man's  r^^w/^^/aa  or  good 
name  are,   firil,  by  malicious,  fcandalous,  and  ilanderou^ 

•  For  example  .•  "  ^ex  vicecomitija-  **  pro'vhh  at>f>ofuitf  quod   idem  Adefrctu 

*'  iutem»    Si  Afecer'tt  tefecurum  de  cU'  •*  il>Jius  B  vifum  ocuH  praedini  total'Jtr 

.  f*  more  fuoprefequendof  tunc  pone  per 'va^  «  amijit,  ad  damnum  ipfiui  A  vigtati  li- 

**  dium  ct/alvos  plegios  B  ^ucd  fit  coram  **  hrarum,  ut  dicit.    Et  habeas  'U>\  nomixa 

*^  jufiUiariisnoftrhapudJViftmonaJicrtum  **  p/egiorum  et  hoc  breve,     Tefit  tav^t^ 

■«*  in  e&ah'ti  fan5Ii  Micbaelis^  oftevfurus  *«  apud  Wejimonftfieriumt  ^f."  (Regifir^ 

«*  quart  €um  idem  Bad  dextrum  ccuhm  Brev.  iCj.)* 

«<  tpjiusAcetfiiaKter  lacfum  Bene  et  compc'  ^  See  pa^  ^i, 

^  Renter  curandum  afttd  5,  pro  quadam  ^  i  Salk.  20*     6  Mod*  54. 

*'  pecuniae  fummapr as  manibuijolut a  af-^  ^  Cro.  Jac.  47  J. 

*'  JumpJiJj'etjidemBeuramJuamdi^ocu''  ®  11  Mod.  ^So.    Lox;d  Rajrm*  i40}* 

I'  htfi  pratdi^um  tarn  ^egH^tnter  et  fffi|«  ^tra.  635, 
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nvordsj  tending  to  his  damage  and  derogation.  As  iF  a  man^ 
xnalicioufly  and  falfely  utter  any  flander  or  falfe  tale  of  ano* 
ther ;  which  may  cither  endanger  him  in  law,  by  impeach- 
ing him  of  fome  heinous  crime,  as  to  fay  that  a  man  hath 
poifoned  another,  or  is  perjured*^ ;  or  which  may  exclude  him 
from  fociety,  as  to  charge  him  with  having  an  infedlious  dif- 
eafe;  or  which  may  impair  or  hurt  his  trade  or  livelihood,  as  to 
call  a  tradefman  a  bankrupt,  a  phyfician  a  quack,  or  a  lawyer 
a  knave^  (3).  "Words  fpoken  in  derogation  of  a  peer,  a  judge, 
or  other  great  officer  of  the  realm,  which  are  Cd\\z6,  fcandalutii 
magnntum,  are  held  to  be  ftill  more  heinous  ^ ;  and,  though 
they  be  fuch  as  would  not  be  aftionable  in  the  cafe  of  a  com- 
mon perfon,  yet  when  fpoken  in  difgrace  of  fuch  high  and 
refpeftable  charaftcrs,  they  amount  to  an  atrocious  injury  i 
which  is  redrefled  by  an  a£lion  on  the  cafe  founded  on  many 

'  Finch.  L.  185.  «  lUd.  1S6.  *  1  Vcntr.  60. 


(3 J  When  words,  that  are  aftionable  in  themfelves  if  unex- 
plained, are  accompanied  by  qualificatioDs  and  allufions,  which 
prove  that  the  meaning  of  them  is  fuch,  that  even  if  they  were 
true,  they  would  not  fubjedl  the  perfon  of  whom  they  are  fpoken 
to  any  punifliment  or  penalty,  they  are  not  fl^ndcrous ;  as  to  fay  a 
man  is  a  thief  becaufe  he  has  Itolen  a  cat,  the  ftcaling  of  which  is 
not  a  felony ;  or  to  charge  a  lady  with  theft  or  murder,  where  the 
accufation  is  intended  as  a  compliment,  and  alludes  only  to  the  faf- 
cinating  or  fatal  influence  of  her  beauty.  There  are  only  three 
diforders  which  the  law  deems  it  fcandalous  to  report  that  a  per- 
fon labours  under,  viz .  the  plague,  the  leprofy,  and  the  lues  ve» 
nerea.  Com.  Dig.  A^l,  Def»  Z).  28.  Thefe  three  maladies  in  an- 
cient times  were  fo  contagious  and  alarming  that  the  perfon  af- 
flicted was  obliged  to  be  abandoned  by  his  friends  5  and  when  the 
leprofy  prevailed  in  this  country,  there  was  a  peculiar  writ  de  k- 
profo  amovendo  to  remove  a  leper  from  fociety.  The  probability 
that  this  inconvenience  may  refult  from  fuch  a  charge  being  the 
principle  which  conftitutes  the  (lander,  it  has  agreeably  thereto 
been  decided  that  it  is  not  aftionable  to  fay  a  perfon  has  had  fuch 
a  diforder,  the  infe^ion  of  which  may  long  have  been  renioved. 
?  r.  R,  473, 

K  4  antient 
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indent  ftatutes^ ;  as  well  on  behalf  of  the  crown,  to  infli^ 
ll^e  puniibment  of  imprifonment  on  the  ilanderer,  as  on  behalf 
pf  the  partyi  to  recover  damages  for  the  injury  fuftaihed  (4), 
Words  alfo  tending  to  fcandali^e  a  magiftrate,  or  perfon  in  a 
public  truft,  are  reputed  more  highly  injurious  than  when 
(poken  of  a  privati;  man  K  It  is  faid,  that  formerly  no  ac- 
tions were  brought  for  words,  unlefs  the  flander  was  fuch  as 
(if  true)  would  end;|nger  the  life  of  the  oh]t6t  of  it  K    But, 

*  Weflm.  I.    3  Edw.  I.  c.  34.  ^  Ric.         ^  Lon}  Raym.  1369. 
)I.  p.  5.   12  Ric.  II.  c.  It.  >  2  Veat.  2S. 


^4)  This  adlbn  or  public  profecution,  for  it  partakes  of  both, 
for  fcanMum  rnq^nfUumfis  totally  different  from  the  aftion  of  flanr 
der  in  the  cafe  of  common  perfon s.  ThtJtanMum  magaatum  is  rcf 
duced  to  no  rule  or  certain  definition,  but  it  may  be  whatever  the 
courts  in  their  difcretion  fhall  judge  to  be  derogatory  to  tlie  high 
pharaflcr  of  the  perfon  of  wliom  it  is  fppken  ;  as  it  was  held  to  be 
fcandaJum  'magnaium  to  fay  of  a  peer,  **  he  was  no  more  to  bp 
^*  valued  than  a  dog ;"  which  ^ords  woiild  have  been  pcrfe^lly 
harmlcfs  if  uttered  of  ai>y  inferior  perfon.  fiulL  N.  P.  4.  Thi^ 
a6lion  IS  now  fcldom  or  never  refortcd  to.  By  the  two  lirft  ftatutes 
upon  whtjch  it  is  founded,  (3  Ed.  I.  c.  34.  and  Z  R.  II.  ft.  2.  c.  5.) 
the  defendant  may  be  imprifoned  till  be  produces  the  iirft  author 
pf  tlie  fcandal ;  hence  proBably  is  the  origin  of  the  vulgar  notioii 
that  a  perfon  who  has  propagated  a  flander  m^y  be  compelled  to 
ciVe  up  His  author* 

But  in  common  flanders,  if  a  perfon  declares  that  he  heaid  A 
fay  B  was  a  traitor  or  thief,  he  is  juftified,  if  B  brings  an  adtion 
againft  hifn»  if  be  pleads  and  can  prove  that  A  did  fay  fo ;  but  if 
be  affcrts  generally  that  he  has  heard  fo  withput  naming  his  au- 
thor at  the  time,  be  cannot  defend  himfelf  againft  B's  a£^ion  by 
pleading  and  proving  that  he  actually  was  told  fo.  The  reafon 
afligncd  in  la  Go.  154.  is,  that  if  the  author  had  been  named,  his 
predi^  xcight  have  been  in  fo  low  eftimatioa  that  B  might  have 
fuffcred  np  injury  from  the  flander.  And  Lord  Kenypn  adds :  "  Jt 
f\  is  juf^  that,  when  a  perfon  repeats  any  flander  againft  another, 
f *  he  ihpuld  ajt  the  fame  time  declare  from  whom  he  heard  it,  in 
f «  order  that  the  party  injured  may  ftic  tlie  author  of  the  flander.?* 
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too  great  encouragement  being  given  by  this  lenity  to  falfe 
and  malicious  flanderers»  it  is  now  held  that  for  fcandalous 
words  of  the  fcvcral  fpecies  before-mentioned,  (that  may  en- 
danger a  man  by  fubje£ting  him  to  the  penalties  of  the  law, 
may  exclude  him  from  fociety,  may  impair  bis  trade,  or  may 
afie£t  a  peer^of  the  realm,  a  magiftrate,  or  ona  in  public 
truft,)  an  a£i:ion  on  the  cafe  may  be  had,  without  proving 
any  particular  damage  to  have  happened,  but  merely  upon 
the  probability  that  it  might  happen.  But  with  regard  to 
words  that  do  not  thus  apparently,  and  upon  the  face  of 
them,  import  fuch  defamation  as  will  of  courfe  be  injurious^ 
;t  is  neceifary  that  the  plaintiff  (hould  aver  fome  particular  da- 
mage to  have  happened  ;  which  is  called  laying  his  a£bIon 
with  a  per  quod*  As  if  I  fay  that  fuch  a  clergyman  is  a  ba- 
ftard,  he  cannot  for  this  bring  any  action  againft  me,  unkfs 
he  can  (hew  fome  fpecial  lofs  by  it ;  in  which  cafe  he  may 
bringihis  a£iion  againft  me,  for  faying  he  was  a  baftard,  per 
quod  he  loft  the  prefentation  to  fuch  a  living  ^.  In  like  man* 
ner  to  flander  another  man's  title,  by  fpreading  fuch  injurious 
reports^  as,  if  true,  would  deprive  him  of  his  eftate  (as  to 
call  the  iifue  in  tail,  or  one  who  hath  land  by  defcent,  a  ba- 
ftard) is  adionable,  provided  any  fpecial  damage  accrues  to 
the  proprietor  thereby  5  as  if  he  lofcs  an  opportunity  of  fell- 
ing the  land  **.  But  mere  fcurrility,  or  opprobrious  words, 
which  neither  in  themfelves  import,  nor  are  in  fa£l:  attended 
with,  any  injurious  efFe£ls,  v/ill  not  fupport  an  adion.  So 
fcandals,  which  concern  matters  merely  fpiritual,  as  to  call.a 
man  heretic  or  adulterer,  are  cognizable  only  in  the  ccclefi- 
aftical  court®;  unlefs  any  temporal  damage  enfues,  which  [  125  3 
may  be  a  foundation  for  a  per  quod.  Words  of  heat  and  paf- 
fion,  as  to  £all  a  man  rogue  and  rafcal,  if  produAive  of  no 
ill  confequence,  and  not  of  any  of  the  dangerous  fpecies  be- 
fore-mentioned, are  not  a£tionable :  neither  are  words  fpoken 
in  a  friendly  manner,  as  by  way  of  advice,  admonition,  or 
iconcern,  without  any  ti^£ture  or  circumftanceof  ill  will :  for, 

^  4  Rep.  17.  t  Ley.  24S.  P  Noy.  64.     z  Freem«  277. 

#  Cio.  Jac.  %f^,    Cro.  Ilif «  1(^7. 
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in  both  thefe  cafes,  they  are  not  malicioujly  fpoken,  wbich  is 
part  of  the  definition  of  flander  p  (5 ).  Neither  (as  was  former- 
ly hinted  'i)  are  any  refleding  words  made  ufe  of  in  legal  pro* 
ceedings,  and  pertinent  to  the  caufe  in  hand,  a  fuQicient 
caufe  of  aftion  for  fiander  \     Alfo  if  the  defendant  be  able 


9  Ftnch.  Lt  186.  1  Lev.  %%,   Cro.  ^  pag*  29^ 

Jac.  9X.  '  Dyer.  285.     Cro.  Jaci  9a. 


(5)  The  words  fcoundrel,  rafcal,  villain,  knave,  mifcreant,  liar, 
fool>  and  fuch  like  general  terms  of  fcurrility,  may  be  ufed  with 
impunity,  and  are  part  of  the  rights  and  privileges  of  the  vulgar. 
To  conftftutc  legal  flander,. the  words  mutt  impute  a  precife  crime; 
hence  it  is  a6lionable  to  fay*  a  man  ii  a  highwayman,  but  it  is  not 
fo,  to  fay  he  is  worfe  than  a  highwayman.  G.  Coehcy  160.  3  Wilf^ 
184.  This  fubje<^  has  been  fully  difcuflcd  by"  C.  J.  De  Grey, 
who  lays  down  this  pofition,  **  that  there  mutt  be  fome  certain  or 
*'  probable  temporal  lofs  or  damage  to  make  words  adlionable  : 
•*  but  to  impute  to  a  man  the  mere  defe<5l  or  want  of  moral  vhtue, 
«*  moral  duties  or  obligations,  which  renders  a  man  obnoxious  to 
•*  mankind,  is  not  a£lionable."  And  therefore  he  and  the  court 
determined,  that  the  following  declaration  concerrting  a  member 
of  parliament  at  a  county  meeting,  did  not  amount  to  a  legal  flan^' 
der,  "y/z.  *'  As  to  inftrudling  our  members  to  obtain  redrefs,  I  am 
"  totally  againft  that  plan,  for  as  to  inftrufting  Mr.  O.  we  might 
"  as  well  inftruA  the  winds,  and  Ihould  he  even  promife  his  ailiil- 
**  ance,  I  fliould  not  exped  him  to  give  it  us.'*     3  JVilf.  177. 

It  is  not  a6lionable  to  fay  of  a  perfon  he  is  forfworn,  or  that  he 
has  taken  a  falfe  oath,  for  upon  many  occafions  a  perfon  may  be 
guilty  of  falfe  fwearing  without  being  fubje6l  to  any  temporal 
pumihment.    6  T.  R.  691.     See  the  explanation  of  perjury,  4  voU 

A  verbal  charge  of  incontinence  and  proftitution  againft.  a 
woman  of  modefty  and  honour,  is  not  a  flander  cognizable  in  any 
temporal  court  except  in  the  city  court,  where  the  caufe  of  a6Uon 
arifes  within  the  jurifdidlion  of  the  city  of  London.  See  i  voL 
p.  76.  n.  9. 

No  aflion  can  be  maintained  for  words  even  attended  with  a 
fpecial  damage,  if  they  are  fpoken  from  friend/hip  or  jufticc  to 
another^  and  not  from  mah'ce  towards  the  perfon  who  is  ^e  fub. 
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to  juftify,  and  "prove  the  words  to  be  true,  no  aftion  will  lie% 
even  though  fpecial  damage  hath  cnfued  :  for  then  it  is  no 
flander  or  falfe  tale.  As  if  I  can  prove  the  tradcfman  a  bank- 
rupt, the  phyfician  a  quack,  the  lawyer  a  knave,  and  the 
divine  a  heretic,  this  will  deftroy  their  rcfpedive  aftions :  for 
though  there  may  be  damage  fuflScicnt  accruing  from  it,  yet, 
if  the  fa£l  be  true,  it  is  damnum  abfque  injuria  ;  and  where 
there  is  no  injury,  the  law  gives  no  remedy.  And  this  is 
agreeable  to  the  reafoning  of  the  civil  law  * :  "  eum  qui  n9» 
"  centem  infamat,  non  eft  aequum  et  hnum  oh  earn  rem  condemn 
"  nari  5  d§li£ia  enim  nocentium  nota  ejfe  oportet  et  expedite* 

A  SECOND  way  of  aflFciSling  a  man^s  reputation  is  by 
printed  or  written  libels,  piftures,  figns,  and  the  like ;  which 
fct  him  in  an  odious  or  ridiculous  "  light,  and  thereby  dimi- 
ni(h  his  reputation.  With  regard  to  libels  in  general,  there 
are,  as  in  many  other  cafes,  two  remedies;  one  by  inditl- 
ment  and  another  by  aflipn.  The  former'for  the  public  of- 
fence; for  every  libel  has  a  tendency  to  the  breach  of  the 
peace,  by  provoking  the  perfon  libelled  to  break  it ;  which 
offence  is  the  fame  (in  point  of  law)  whether  the  matter  con- 
tained be  true  or  falfe ;  and  therefore  t|ie  defendant,  on  an  in- 
diftment  for  publiftiing  a  libel,  is  not  allowed  to  allege  the 
nruth  of  it  by  wayof  jufttfication  ^.  But  in  the  remedy  by  ac- 

■  4  Rep.  13.  "  ^  Show.  314.    I J  Mod.  99, 

*  Ff.  47.  10.  i3.  ^  5  Rep.  1 15, 


jeft  of  them ;    as  if  upon  aii  enquiry  bemg  made  a  mafter  is 
obL'ged  to  give  an  unfavourable  charader  of  a  difcarded  fervant.  ^ 
I  T.  R.  no. 

The  principal  diftinftions  between  alliens  for  words  which  arc 
aftionable  in  themfelves,  and  adlions  for  words  which  are  not  (b 
without  a  fpecial  damage,  are  thefe,  v/z.  the  firfl  by  21  J.  I,  c.  16. 
mufb  be  brought  within  two  years,  and  if  the  damages  are  under 
40  s.  the  plaintiff  fhaU  recover  coils  only  to  the  extent  of  the  da- 
mages, but  the  latter  may  be  brought  at  any  time  within  fix  years, 
find  a  verdiA  with  any  damages  whatever  will  entitle  the  plaintiff 
^Q  full  cofts.    BylU  iV.  Z'.  If  •     See  Effinajfe^  tit.  Slander. 
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tion  on  the  cafci  which  is  to  repair  the  partf  lo  damages  fof 
£126  J  the  injury  done  him,  the  defendant  may,  as  for  words^^oi^xr, 
juftify  the  truth  of  th^  fads,  and  (hew  that  the  plaintiff  has 
received  no  injury  at  all  '.  What  was  faid  with  regard  to 
words  fpoken,  will  alfo  hold  in  every  particular  with  regard 
to  libels  by  writing  or  printing,  and  the  civil  adions  confe- 
quent  thereupon  (6):  but  as  to  figns  or  pidtures, it  feems  necef" 

'Hob.  Z53.     II  Mod.  99* 


(6)  When  this  was  originally  written  by  the  learned  Commen« 
tator,  the  important  diilin^ion  between  libels  and  words  fpoken- 
does  not  feem  to  have  been  fo  fully  eflablifhed  as  it  was  fome  time 
afterwards  by  the  cafe  of  Villers  v.  Moufley,  2  WtlJ^  403.  was. 
that  whatever  renders  a  man  ridiculous^  or  lowers  him  in  the  efteem 
and  opinion  of  the  world,  amounts  to  a  libel ;  though  the  fame 
expreffions,  if  fpoken,  would  not  have  been  defamation :  as  to 
call  a  perfon  in  writing  an  itchy  oUtoad^  was  held  in  that  cafe  to  be  a 
}ibel;  although  as  words  fpoken  they  would  not  have  been  a^onable* 

A  young  lady  of  quality  lately  recovered  4000  /.  damages  for 
reflections  upon  her  challity  publiflied  in  a  newfpaper ;  yet  fhc  could 
have  brought  no  aAion  for  the  groffell  afperiions  which  could 
have  been  uttered  againil  her  honour. 

There  are  authorities,  that  truth  is  not  a  juftificationin  an  ac* 
tion  for  a  libel,  and  a  very  learned  writer  feems  to  doubt,  whether 
fuch  a  plea  would  now  be  admittcd'by  the  couf  ts,  if  the  accufation 
Jn  the  libel  did  not  amount  to  an  indiAable  offence :  (  3  Woodd:^?(%^ ) 
but  1  am  inclined  to  think  that  the  contrary  is  the  prevailing  opu 
|iion  of  the  profeffions  ;  and  that  in  every  a6lion  for  a  libel,  if  fpe- 
clfic  inllances  can  be  ftated  upon  the  record  and  proved  by  evi- 
dence, fo  as  to  fupport  the  general  charge  of  the  libel,  the  courts 
would  deteimine  them  to  be  a  fufficient  juftification  of  the  defend- 
ant. I  T.  R.  748.  And  the  chief  excellence  of  the  civil  a^ion 
for  a  libel  confiils  in  this,  that  it  not  only  aifords  a  reparation  for 
the  injury  fuflaincd,  but  it  is  a  full  vindication  of  the  innocence  of 
the  perfon  traduced. 

If  an  action  is  brought  for  a  libel  written  m  a  foreign  language, 
the  original  with  a  tranflation  muft  be  ftated  in  the  declaration, 
the  tranflation  alone  will  not  be  fufficient*   $.  T.  R,  162. 

To  fupport  an  a6lion  for  a  Hbellous  fign  or  piAurc,  the  leam^ 
judge  fays,  it  is  neceffary  to  ihew,  that  fome  Jpectai  damage  has 

S  folhwed^ 
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fary  always  to  (hew,  by  proper  wuuendo^s  and  averments  of 
the  defendant's  meanings  the  import  and  application  of  the 
fcandali  and  that  fome  fpecial  damage  has  followed  ;  other- 
wife  it  cannot  appear,  that  fucli  libel  by  pi£ture  was  under- 
ftood  to  be  levelled  at  the  plaintiff,  or  that  it  was  attended 
with  any  a&ionable  confequences. 

A  THIRD  way  of  deftroying  or  injuring  a  man's  reputa* 
tion  is  by  preferring  malicious  indictments  or  profecutlons 
againft  him^  which,  under  the  maik  of  juftice  and  public 
fpirit,  are  fometimes  made  the  engines  of  private  fpite  and 
enmity.  For  this  however  the  law  has  given  a  very  adequate 
remedy  in  damages,  either  by  an  a£tion  of  con/piracy  ^,  which 
cannot  be  brought  but  againft  two  at  the  lead  \  or,  which  is 
the  tnpre  ufual  way,  by  a  fpecial  a£lion  on  the  cafe  for  a  falfe 
and  malicious  profecution  ^.  In  order  to  carry  on  the  former 
(which  gives  a  recompenfe  for  the  danger  to  which  the  part]f 
has  been  expofed)  it  is  neceflary  that  the  plaintiff  ilibuld  ob- 
tain a  copy  of  the  record  of  his  indidlment  and  acquittal  (7); 
but,  in  profecutions  for  felony,  it  is  ufual  to  deny  a  copy  of 
the  indi£lment,  where  there  is  any,  the  leaft,  probable  caufe 
to  found  fuch  profecution  upon  •.  For  it  would  be  a  very  great 
difcouragement  to  the  public  juftice  of  the  kingdom,  if  pro* 

V  Fliifh.  L.  305.        *  F«  N.  B.  ii6«        *  Garth.  421.    Lord  Rnym.  153. 


foUo^ipfd ;  but  I  conceive  there  is  no  grpund  for  this  opinion,  and 
that  a  pidure  intended  to  make  any  one  ridiculous  is  equally  adi^n- 
able,  as  if  the  fame  effed  had  been  produced  by  z,ti\  other  mode 
of  publication,  though  no  damage  can  be  proved. 

An  aAion  for  a  libel  differs  from  an  a£lion  for  words,  for 
the  former  may  be  brought  at  any  time  within  fix  years,  and  any 
damages  will  entitle  the  plaintiff  to  full  coils. 

See  more  upon  libels,  4  vol.  p.  150* 

(7)  In  an  adion  for  a  malicious  profecution,  where  the  plaintiff 
has  been  indidled  for  a  felony,  it  is  neceffary  to  produce  a  copy  of 
the  i«eord  granted  by  the  court  before  which  he  was  acquitted  ^ 
but  the  pra6tice«is  otkerwife  in  mifdemeanours,  and  in  fuch  a 
cafe  the  aftion  may  be  fuftained  by  the  production  of  the  original 
tecord  of  the  acquittal)^    t  ML  Ref,  38;. 

fecutors^ 


tiS  Private  Book  IITir 

fecutors,  who  had  a  tolerable  ground  of  fufpicioni  were  h'd^ 
able  to  be  fued  at  law  whenever  their  indiflments  mifcarried. 
L  ^27  J  But  an  adiion  on  the  cafe  for  a  malicious  profecutioTi  mdy  be 
founded  upon  an  indictment,  whereon  no  acquittal  can  be  had) 
as  if  it  be  rejcded  by  the  grand  jury,  qr  be  coram  nonjudice, 
or  be  infufficiently  drawn#  For  it  19  not  the  danger  of  the 
plaintiff,  but  the  fcandal,  vexation,  and  expenfe,  upon  which 
this  aflion  is  founded  \  However,  any  probable  caufe  for 
preferring  it  is  fufficient  to  juftify  the  defendant  (8).     , 

It,  We  art  next  to  confider  the  violation  ot  the  right  of 
perfonal  liberty.  This  is  effeftcd  by  the  injury  of  falfe  im- 
prifonment,  for  which  the  law  has  not  only  decreed  a  punifli- 
ment,  as  a  heinous  public  crime,  but  has  alfo  given  a  private 
reparation  to  the  party ;  as  well  by  removing  the  aftual  con- 
finement for  the  prefent,  as,  after  it  is  over,  by  fubjeiling 
the  wrongdoer  to  a  civil  a£tion,  on  account  of  the  damage 
fuftained  by  the  lofs  of  time  and  liberty. 

To  conftitute  the  injury  of  falfe  hnprifonment  there  are 
two  points  requifite :  1.  The  detention  of  the  perfon  :  and, 
a.  The  unlawfulncfs  of  fuch  detention.  Every  confinement 
of  the  perfon  is  an  imprifpnment,  whether  it  be  in  a  comnaon 
prifon,  or  in  a  private  houfe,  or  in  the  docks,  or  even  by 
forcibly  detaining  one  in  the  public  ftreets  *^.  Unlawful,  or 
falfe,  imprifonment  confifts  in  fuch  confinement  or  deten- 
tion without  fufficient  authority :  which  authority  may  arife 
cither  from  fome  procefs  from  the  courts  of  juftice,  or  from 
Tom^  warrant  from  a  legal  officer  having  power  to  commit, 
s  under  his  hand  and  feal,  and  expreffing  the  caufe  of  fuch 
commitment^}  or  from  fome  other  fpecial  caufe  warranted, 

^  10  Mod.  219^  220*     Stra.  691.         ^  z  Inft.  589.         <*  J6ul,  46. 

(8)  The  effential  ground  of  this  aftion  is,  that  a  legal  profecu* 
tton  was  carried  on  without  a  probable  caufe  ;  but  this  mud  be 
fubftantively  and  exprefsly  proved,  and  cannot  be  implied.  From 
the  want  of  probable  caufe,  malice  may  be,  and  moft  commonly  is, 
implied.  The  knowlege  of  the  defendant  is  alfo  implied.  From 
the  moft  exprefs  malice,  the  want  of  probable  caufe  .cannot  be 
implied.     Sutton  v.  Join/low,  I  T.  R.  544. 
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for  the  neceflity  of  the  thing,  either  by  common  la^i  or  9A 
of  parliament ;  fuch  as  the  arrefting  of  a  felon  by  a  private 
perfon  without  warrant,  the  imprelSng  of  mariners  for  the 
public  fcrvice,  or  the  apprehending  of  waggoners  for  mifbe- 
havioitr  in  the  public  highways  ^.  Falfe  iraprifonment  alfo 
may  arife  by  executing  a  lawful  warrant  or  procefs  at  an  un* 
lawful  tlmei  as  on  a  Sunday  f;  for  the  ftatute  hath  declared,  r  ^^g  | 
that  fuch  fei  vice  of  procefs  fliall  be  void  (9)*  This  is  the  injury. 
Let  us  next  fee  the  remedy :  which  is  of  two  forts ;  the  one 
removing  the  injury,  the  other  making  fatisfadion  fox  it. 

The  means  of  removing  the  a£Jual  injury  of  falfe  imprifon- 
ment,  are  fourfold,  i.  By  writ  of  mainprize.  2.  By  writ 
(de  odio  et  atia.  3.  By  writ  de  homine  replegiando.  4.  By  writ 
of  habeas  corpus^ 

1.  The  writ  of  mainprize ^  manucaptio,  is  a  writ  direfted 
to  the  fherifF,  (either  generally,  when  any  man  is  imprifoned 
£or  a  bailable  offence,  and  bail  hath  been  refufed  ^  os  fpe^ 
cially,  when  the  offence  or  caufe  of  commitment  is  not  psx>- 
perly  bailable  below)  commanding  him  to  take  f^reties  for  the 
prifoner's  appearance,  ufually  called  mainpernors^  and  to  (et 

'  him  at  large  s.  Mainpernors  differ  from  bail,  in  that  a  mau*& 
bail  may  imprifon  or  furrenderhim  up  before  the  (lipulated  day 
of  appearance ;  mainpernors  can  do  neither,  but  are  bardy 
fiireties  for  his  appearance  at  the  day :  bail  are  only  furetfes^ 
that  the  party  be  anfwerable  for  the  fpecial  matter  for  which 
they  (tipulate;  mainpernors  are  bound  to  produce  him  to 
anfwer  all  charges  whatfoever  K 

2.  The  writ  de  odio  et  atia  was  antiently  ufed  to- be  du 
re£l;ed  to  the  fheriff,  commanding  him  to  inquire  whether  a 
prifoner  charged  with  murder  was  committed  upon  jufl  canfe 
of  fufpicion,  or  merely  propter  odium  et  atiamy  for  hatred  and 

*  Stat.  13  Geo.  III.  c.  78.  «  F.  N.  B.  250.    i  Hal.  P.C.  141. 

''  Stat.  29  Cv.  II.  c.  7.  Salk.  7^.        Coke  on  bail  and  mainpr.  ch.  lo. 
5  Mod.  95.  ^  Co.  ibid*  ch.  3.     4  Inft.  179. 

»  I  ■  I  i  ■  I  I  I  I     I  II  m* 

(9)  But  the  ftatute  has  excepted  cafes  of  treafon,  felony,  afld 
breach  of  the  peace,  in  which  the  execution  of  a  lawful  warrant  or 
procefs  IS  allowed  upon  a  Sujiday. 

15  ill- 
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ill-wUI ;  and  if  apon  the  inquifition  due  caufe  of  fufpidion 
did  not  appear,  then  there  iffued  another  writ  for  the  (heriff 
to  admit  him  to  bail*  This  writ,  according  to  Braflon  ^ 
ought  not  to  be  denied  to  any  man ;  it  being  exprefslyordered 
to  be  made  out  gratis,  without  any  denial,  by  magna  carta^ 
c.  26.  and  ftatute  Weftm.  2.13  Edw.  L  c.  29.  But  the  ftatute 
([  I2j^  ]  of  Glocefter,  6  Edw.  L  c.  9.  reftraihed  it  in  the  cafe  of  kill* 
Ing  by  mifadventure  or  felf-defence,  and  the  ftatute  28  Edw. 
III.  c.  9.  abolifiied  It  in  all  cafes  whatfoever :  but  as  the  fta- 
tute 42  Edw.  IIL  c.  I.  repealed  all  ftatutes  then  in  being, 
contrary  to  the  great  charter,  fir  Edward  Coke  is  of  opinion^ 
that  the  writ  de  odio  et  atia  was  thereby  reviYcd* 

3.  The  writ  dehomine  repUgiando^  lies  to  replevy  a  man 
out  of  prifon,  or  out  of  the  cuftody  of  any  private  perfon,  (in 
the.  fame  manner  that  chattels  taken  in  diftrefs  may  be  reple- 
vied, of  which  in  the  next  chapter)  upon  giving  fecurity  to 
the  (heriff  that  the  man  (hall  be  forthcoming  to  anfwer  any 
charge  againft  him.  And,  if  the  perfon  be  conveyed  out  of 
the  fheriff's  jurifdi£tion,  the  iheriff  may  return  that  he  is 
eloigned,  elotigatus:  upon  which  a  procefs  iiTues  (called  a  ca-- 
pias  in  nviibemam)  to  imprifon  the  defendant  himfelf,  with- 
out bail  or  mainprize  ~,  till  he  produces  the  patty.  But  this 
writ  is  guarded  with  fo  many  exceptions",  that  it  is  not  an 
cffedoal  remedy  in  numerous  inftances,  efpecially  where  the 
crown  is  concerned.  The  incapacity  therefore  of  thefe  three 
remedies  to  give  complete  relief  in  every  c^fe  hath  alnK>ft  en- 
tirely antiquated  them,  and  hath  caufed  a  general  recourfe  to 
be  had,  in  behalf  of  perfons  aggrieved  by  illegal  imprifon- 
ment,  to 

4.  The  writ  of  habeas  corpus,  the  moft  celebrated  writ  in 
the  Englifh  law.  Of  this  there  are  various  kind$  made  ufe  of 
by  the  courts  at  Weftminfter,  for  removing  prifoners  from 
one  court  into  another  for  the  mtore  eafy  adminiftration  of 

^  I,  \.  tr.z*  c,  %.  Mjtruwtt  vel  iapnalh  jufiitiani  nefirif  vel 

^  2  Inft*  43-  55»  3'S»  f^  morte  bcmiais,  vel  f>ro  /orejfa  no/lraf 

^  F.  N.  B.  66.  vel  fro  aliquo  aRo  rettOy  quare  Jxttmdum 

»  Ray  no.  474.  (onfuetuJinem  jingUat  n<fhjit  refiegiabUis, 

»  UiR  captui  ep  fer&gMe  fraeceptum  (  Regiflt,  77.^ 

jafticc. 
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jufttce*  Such  1$  the  habeas  corpus  ad  refpondendum^  when  a 
man  bath  a  caufe  of  a£lion  againft  one  who  is  confined  hj 
the  procefs  of  fome  inferior  court,  in  order  to  remove  the  / 

prifoneTj  and  charge  him  with  this  new  a£lion  in  the  court 
above  ^.  Such  is  that  ad  fatlsfaclendum^  when  a  prifoner  hath 
had  judgment  againft  him  in  an  a£lion|  and  the  plaintiff  is  C  13^  3 
dcfirous  tQ  bring  him  up  to  fome  fuperior  court  to  charge  hlnx 
with  procefs  of  execution  ^.  Such  alfb  are  thofe  ad  profs* 
quendum^  tejlijicandum^  deliherandwiH  i^c;  which  iflue  when 
it  is  neceflkr;  to  remove  a  prifoner,  in  order  to  profecute  or 
bear  teftimony  in  any  court,  or  to  be  tried  in  the  proper  jurif- 
didion  wherein  the  i^St  was  committed.  Such  is,  laftiy,  the 
common  writ  ad  faciendum  et  rectpiendumi  which  iflues  out  of 
any  of  the  courts  of  Weftminfter  hall,  when  a  perfon  is  fued 
in  fome  inferior  jurifdi£lion,  and  is  defirous  to  remove  the  ac- 
tion into  the  fuperior  court ;  commanding  the  inferior  judges 
to  produce  the  body  of  the  defendant,  together  with  the  day 
and  caufe  of  his  caption  and  detainer  (whence  the  writ  is  fre- 
quently denominated  an  habeas  corpus  cum  caufa)  to  do  and  re* 
eeive  whatfoever  th^  king's  court  (hall  confider  in  that  behalf* 
This  is  a  writ  grantable  of  common  right,  without  any  mo- 
tion in  court'',  and  it  inftantly  fuperfedes  all  proceedings  in 
the  court  below.  But,  in  order  to  prevent  the  furreptitious 
difcharge  of  prifoners,  it  is  ordered  by  ftatutc  i  &  2  P.  &  M. 
c.  13.  that  no  habeas  corpus  Ihall  iflue  to  remove  any  prifoner 
out  of  any  gaol,  unlefs  figned  by  fame  judge  of  the  court  out 
of  which  it  is  awarded.  And,  to  avoid  vex^Ttious  delays  by 
removal  of  frivolous  caufes,  it  is  enaded  by  ftatute  2 1  Jac.  I. 
c.  23.  that,  where  the  judge  of  an  inferior  court  of  record  is 
a  barrifter  of  three  years  ftanding,  no  caufe  (hall  be  removed 
from  thence  by  habeas  corpus  or  other  writ,  after  iffuc  or  de- 
murrer deliberately  joined  :  that  no  capfe,  if  once  remanded 
to  the  inferior  court  by  writ  oi  procedendo  or  othcrwife,  iliall 
ever  afterwards  be  again  removed  :  and  that  no  caufe  (hal!  be 
rcjnpvcd  at  all,  if  the  debt  or  damages  laid  in  the  declaration 
do  not  amount  to  the  fum  of  five  pounds.   But  an '  expediet^ 

•  %  Mod.  19S.  %  2  Mod.  305, 

»  2  Lilly  prac,  jppg.  4.  »  B^lun.  iw/Ji/  Ugal.  85.  idit.  j-oS. 
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having  been  found  out  to  elude  the  latter  branch  of  the  fta- 
tute,  by  procuring  a  nominal  pJaintifF  to  bring  another  a£lioir 
for  five  pounds  or  upvc^ards,  (and  then  by  the  courfe  of  the 
court,  the  habeas  corpus  removed  both  adions  together,)  it  19 
therefore  enaded  by  ftatute  1 2  Geo^  I.  e.  29.  that  the  inferior 
i  131  J  court  may  proceed  in  fuchaflions  as  arc  under  the  value  of  five 
pounds,  not  withftatiding  ether  a£lion^  may  be  brought  againft 
the  fame  defendant  to  a  greater  amount.  And  by  ftatute  i^ 
Geo.  III.  c.  70.  no  caufe,  undef  the  value  of  ten  pounds, 
(hall  be  removed  by  habeas  corpus,  or  otherwifc,Jnto  any  fu- 
perror  court,  unlefs  the  defendant,  fo  removing  the  fame,  fliall 
grve  fpecial  bail  for  payment  of  the  debt  and  cofts. 

But  the  great  and  efficacious'  writ,  in  all  manner  of  ille- 
gal confinement,  is  that  of  habeas  corpus  adfubjicietidum  :  di- 
re£ted  to  the  perfon  detaining  another,  and  commanding  him 
to  produce  the  body  of  the  prifoner,  with  the  day  and  caufe 
of  his  caption  and  detention,  ad  faciendum,  fubjiclendttm,  et 
recipiendum,  fo  da,  fubmit  to,  and  receive  whatfoever  the 
judge  or  court  awarding  fuch  writ  fiiall  confider  in  that  be- 
half*. This  is  a  high  prerogative  writ,  and  therefore  by  the 
common  law  ifiuing  out  of  the  court  of  king's  bench  not  only 
in  term-time,  but  alfo  during  the  vacation  %  by  a  fiat  from 
the  chief  juftice  or  any  other  of  the  judges,  and  running  into 
.  all  parts  of  the  king's  dominions  :  for  the  king  is  at  all  time^ 
entitled  to  have  an  account,  why  the  liberty  of  any  of  his  fub- 
jec^s  is  reftrained  ^  wherever  that  redraint  may  be  inflifled. 
If  it  iffaes  in  varcation,  it  is  ufually  returnable  before  the  judge 
himfelf  who  awarded  ft,  and  he  proceeds  by  himfelf  thereon  % 
unlefs  the  term  (hould  intervene,  and  then  it  may  be  returned 
in  court ''.  Indeed,  if  the  party  were  privileged  in  the  courts 
of  commbn  pleas  and  exchequer,  as  Ueing  (or  fuppofed  to  be) 
an  officer  or  fuitor  of  the  court,  an  habeas  corpus  ad  fuhji^ 

•  St.  Trials,  viii.  14*.  that  year  on  a  Saturday.     The  Thurf* 

*  'Vhtpliiriesbuheai  corpus  i\xt(ktA  to  day  after  was  thereTore  the  30th  of  No- 
0erwickin43Elii(.  (eited4Burr  8$6  )  Tember,  two  days  after  tbe  exjptratioa 
vas  tefliA  die  Jot/is  prox^  peft  ^uifiJem*  •£  tiie  term.  *r 
fan^i  Muftini,     It  appears,   by  refer-         "  Cro.  Jac.  543. 

nog  to  the  dominical  letter  of  th^tyear,         ^  4  Burr.  856. 

tbat  lii'iB  fuin Jena  (Nov,  25.)  happened        ^Jbid,  460.  341.  6p^r' 

4  €i$nduni 
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ciendum  ihight  alfo  by  common  law  have  been  awarded  from  ' 
thence*;  and,  if  the  caufe  of  imprifonment  were  palpably 
illegal,  they  might  have  difdharged  htm  x :  but,  if  he  wert. 
committed  for  any  criminal  matter,  they  could  only  have  re-  [  132  1 
manded  him,  or  taken  bail  for  his  appearance  in  the  coutt  of 
king's  bench  ^  \  which  occafioned  the  common  pleas  for  fome 
time  to  difcountenance  fuch  applications;  But  fince  the  men^ 
tion  of  the  king's  bench  and  common  pleas,  as  co-ordinate 
in  this  jurifdiAion,  by  ftatute  16  Car.  I.  c.  10.^  it  hath  bceii 
holden,  that  every  fubje£l  of  the  kingdom  is  equally  entitled 
to  the  benefit  of  the  common  law  writ,  in  either  of  thofe 
Courts,  at  his  option  *.  It  hath  alfo  been  faid,  and  by  very 
refpe£table  authorities  ^,  that  the  like  habeas  corpm  may  iflue 
out  of  the  court  of  chancery  in  vacation :  but,  upon  the 
famous  application  to  lord  Nottingham  by  Jenks,  notwith- 
(landing  the  mod  diligent  fearches,  no  precedent  could  be 
found  where  the  chancellor  had  iflued  fuch  a  writ  in  vaca* 
tion  %  and  therefore  his  lordfliip  refufed  it. 

Ih  the  king's  bench  and  common  pleas  it  is  necefTary  to 
apply  for  it  by  motion  to  the  court  •*,  as  in  the  cafe  of  all  othet 
prerogative  writs  (certiorari^  prohibition,  mandamus^  life) 
which  do  not  ifHie  as  of  mere  courfe,  without  (hewing  fome 
probable  caufe  why  the  extraordinary  power  of  the  crown  is 
called  in  to  the  party's  afliftance.  For,  as  was  argued  by  lord 
chief  juftice  Vaughan*,  «*  it  is  granted  on  motion,  becaufe 
*'  it  cannot  be  had  of  courfe  5  and  there  is  thetcfote  no  ne* 
**  rj^/y  to  grant  it ;  for  the  court  ought  to  be  fatisfied  that 
**  the  party  hath  a  probable  caufe  to  be  delivered."  And  this 
feems  the  more  reafonable,  becaufe  (wlietl  once  gf anted)  the 
perfon  to  whom  it  is  direfted  can  return  no  (atrsfaftdry  et- 
cufe  for  not  bringing  up  the  body  of  the  pHfoner  ^,     So  that 

if  it  iifiied  of  mere  coiirfej  without  Ihewifig  to  the  court  or 

* 

*  1  Inft.  55*    4  loA.  »90r    s  Hal.        ^  t^lxA.  iS%.    ^  Hal.  P.  C.  t^;. 

P.  C.  144.     2  yP9t*,  %%0  «  Lord.  I^ott.  MSS.  Rep.  Jfcljr  1 676. 

y  Vaugh.  1^5.  •  *  a  Mod.  ^66.     t  Le*.  i. 

'  Cartbr.  zit.    ft  Jon.  13.  *  Boiheirs  Cafe.    %  Jon.  t%^ 

*  a  Mod.  X98.    \yQod*s  Cafe.  C.  B.  '  Cro.  j;ac.  %i^\^ 

m.  f  I  Ct0b  ill. 
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judge  fotne  rcafonable  ground  for  awarding  U,  a  traitor  or 
felon  under  fcntcnce  of  death,  a  foldier  or  mariner'  in  the 
king's  fcrvice,  a  wife,  a  child,  a  relation,  or  a  domeftic, 
confined  for  infanity  or  other  prudential  reafons^  might  ob- 
[  133  ]  ^ain  a  temporary  enlargement  by  filing  out  an  habeas  corpus, 
though  fure  to  be  remanded  as  foon  a$  brought  up  to  the 
court.  And  therefore  fir  Edward  G)kc,  wjien  chief  juflice, 
did  hot  fcruple  in  13  Jac.  I.  to  deny  a  kaifas  corpus  to 
one  confined  by  the  court  of  admiralty  for  piracy ;  there  ap- 
pearing, upon  his  own  fliewing)  fufficient  grounds  to  confine 
him  ^.  On  the  other  hand^  if  a  probable,  ground  be  ihewn^ 
that  the  party  is  imprifoned  Without  juft  caufe  ^^  and  there* 
fore  hath  a  right  to  be  deliveredi  the  writ  of  habeas  corpus  is 
then  a  writ  of  right,  which  "  may  not  be  denied,  but  ought 
«  to  be  granted  to  crery  man  that  i»^  committed,  or  detained 
**  in  prifon,  or  otherwise  teftrained,  though  it  be  by  the  com* 
^  mand  of  the  king,  the  privy  council,  or  any  other  *." 

In  a  former  part  of  thefe  commentaries^  we  expatiated  at 
large  on  the  perfonal  liberty  of  the  fub)e£l.  This  was  (hewn 
to  be  a  natural  inherent  right,  which  could  not  be  Surrendered 
or  forfeited  unlefe  by  the  commifllon  of  fome  great  and  atro- 
cious crime,  and  which  ought  not  to  be  abridged  in  any  cafe 
,  without  the  fpecial  permiffion  of  law.  A  do£trine  coeval 
with  the  firft  rudiments  of  the  Englifli  conftitution ;  and 
handed  down  to  us  from  our  Saxon  anceilors,  notwithftand- 
Ing  aH  their  druggies  with  thp  Danes,  and  the  violence  of  the 
-Norman  conquefl: :  afierted  afterwards  and  confirmed  by  the 
conquerorhimfelf  and  his  defcendants :  and  though  fometimes 
a  little  impaired  by  the  ferocity  of  the  times,  and  the  occa- 
fional  defpotifm  of  jealous  or  ufurping  princes,  yet  efiablifhed 
on  the  ^rmeft  bafis  by  the  provifions  of  magna  carta,,  and  a 
long  fucceilion  of  flatutes  ena£ted  under  Edward  III.  To  a£- 
fert  an  abfolute  exemption  from  imprifbnment  in  all  cafes,  Is 
incohfiftent  with  every  idea  of  i^w  and  political  fociety  \  ^nd 
in  the  end  would  deftroy  all  civil  liberty,  by  tendering  it's 
prote£lion  impoilible ;  but  the  glory  of  the  Englifli  law  coo*^ 

*  3  Bulftr.  27.     See  alio  %  RoU»        ^  Com.Jotfrn.    i  A^t.  tfeS^ 
&ep«.i38.  ^  Book.  I*  di,ii»  • 

^  X  ioft«  61C9  ^  '^ 
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fids  in  clearijr  defining  thie  times,  the  caufes,  and  the  extent^ 
when,  wherefore,  and  to  what  degree,  the  imprifonment  of 
the  fubjefi  may  be  lawful.  This  it  is,  which  induces  the  ab-  [ 
folute  neceflity  of  expreffiog  upon  cveiy  commitment  the  rca- 
fon  for  which  it  is  made :  that  the  court  upon  an  /)a^fai  corfm^ 
may  examine  into  it's  validity;  and  according  to  the  cir« 
cumftances  of  tl^  cafe  may  difcharge,  admit  to  bail,  or  re* 
mand  the  prifoner. 

And  yet,  early  in  the  reign  of  Charles  I,  the  court  of 
king^s  bench,  relying  on  fome  arbitrary  precedents  (and  thofe 
perhaps  mifunderflood)  determined^  that  they  could  not  upoa 
an  habeas  corpus  tithtx  bail  or  deliver  a  prifoner,  though  com* 
mitted  without  any  caufe  afiigned,  in  cafe  he  was  committed 
by  the  fpecial  command  of  the  king,  or  by  the  lords  of  the 
privy  council.     This  drew  on  a  parliamentary  inquiry,  and 
produced  th^  petition  of  rights  3  Car.  I.  which  recites  this  il- 
legal judgment,  and  enads  that  no  freeman  hereafter  fliail  be 
fo  imprifoned  or  detained.     But  when,  in  the  following  year, 
Mr.  Selden  and  others  were  committed  by  the  lords  of  the 
council,  in  purfuance  of  his  majefty's  fpecial  command,  un- 
der a  general  charge  of  <<  notable  contempts  and  flirring  up 
«'  fedition  againft  the  king  and  government,'*  the  judges  de- 
layed for  two  terms  (including  alfo  the  long  vacation)  to  de- 
liver an  opinion  how  far  fuch  a  charge  was  bailable.     And, 
when  at  length  they  agreed  that  it  was,  they  however  annexed 
a  condition  of  finding  fureties  for  the  good  behaviour,  which 
ftill  protraftcd  their  imprifonment,  the  chief  juftice,  fir  Ni- 
cholas Hyde,  at  the  fame  time  declaring  ",  that  « if  they 
*'  were  again  remanded  for  that  caufe,  perhaps  the  courc 
'<  would  not  afterwards  grant  a  habeas  corpus^  being  already 
•«  made  acquainted  with  the  caufe  of  the  imprifonment*" 
But  this  .was  heard  with  indignation  and  aftonirhment  by 
every  lawyer  prefent  j  according  to  Mr.Selden's  own"  account 

**  tnodum  falam  pronuntian/it  (fui  fern" 
**  P^  ^w//«J  fobis  p€rpituQ  in  pffiaitm 
^*  dtvegandum.  Sluody  tif'cd't^/jffimufnju' 
<*  rii  prodigmm^  fcientior'ibui  hie  univhfa 
«<  cenjitum.**  (Fin^.  iHiar,  clauf,  edit* 
A.  Z>.  1653  ) 

IfZ  of 
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>"  Ibid.  240. 

■  **  Etiam  judieum  tune  primarius^  ntfi 
••  iiiud/aceremuSf  refcripti  iiiius  forenfis, 
**  qui  libertatis  pirjonaiis  cmmmodae  inn  • 
^*  dtft  legitimus  eft  fire  Jolusp  ujum  9mnU 
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of  the  matteri^  ^hofe  refentment  was  not  cooled  at  the  dif* 
t;^nce  of  four  and  twenty  years. 

These  pitiful  eyafions  gave  rife  to  the  ftatute  i6  Car^L 

c.  10.  §  B.  whereby  it  is  enaded,  that  if  any  perfon  be 

committed  Sy  fhe  king  himfelf  in  perfon,  or  by  his  privy 

council  I  or  by  any  of  the  members  thereof,  he  (haU  have 

granted  unto  him,  without  any  delay  upon  any  pretence 

whatfoever,  a  jvrit  of  habfas  corpus ^  upoi^  demsind  or  motion 

made  to  the  court  of  king's  bench  or  common  pleas ;  who  flialj 

thereupon,  within  three  coiirt  days  after  the  return  is  made, 

examine  and  deterniine  the  legality  of  fuch  comniitmenti  and 

do  what  to  juftice  fh^U  appertain,  in  delivering,  bailing,  ox 

remanding  fuch  prifoner.     Ypt  ftill  in  the  cafe  pf  Jenksjbe' 

fore  alluded  to  %  who  in  Kjyd  was  committed  by  the  king  in 

council  for  a  turbulent  fpeech  at  Guildhall  p,  new  fliifts  and 

devifes  were  made  ufe  of  to  prevent  his  enlargement  by  law  i 

the  chief  juftice  (as  well  as  the  chancellor)  declining  to  award 

a  writ  of  habeas  corpus  ad  Jubji^iendu^  in  vacation,  though  at 

laft  he  thought  proper  to  award  the  ufqal  writs  ad.  deliberan:^ 

4umy  ^y.  whereby  the  prifoner  was  difcharged  at  the  Old 

Bailey.     Other  abufes  had  alfo  qrept  into  daily  practice, 

which  had  in  fome  mcafure  defeated  the  benefit  of  this  great. 

conditutional  remedy.  Th^  party  imprifoning  was  at  liberty 

to  delay  his  obedience  to  the  firft  writ,  and  might  wait  till 'a 

fccond  and  a  third,  called  s^n  qlias  and  a  pluries,  were  iflued, 

before  he  produced  the  party:  and  many  other  ves^atipus 

(hifts  were  praAifed  to  defain  ftate-prifpners  in  cuftpdy;  But 

whoever  will  attentively  confider  the  Englifli  hiflory  may  ob- 

ferve,  that  the  flagrant  abufe  of  any  power,  by  the  crown  gr 

it's  minifters,  has  always   been  productive  of  a  (Iruggle; 

which  either  difcovers  the  ejercife  of  that  powc?  to  b§  con- 

frary  to4aw,  or  (if  legal)  reftrains  it '"for  the  future.    Thjs 

"^as  the  cafe  in  the  prefent  inftance.    The  oppreifion  of  an 

obfcure  individual  gave  birth  to  the  famous  iabeas  corpu/  af^t 

31  Cf|r*  n.  c.  a.  which  is  frequently  cpnfidered  as  another 

*  (*(•  >  }*•  '  Sute.Trials.  vli.  471. 
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magna  carta  *>  of  the  kingdom  \  and  by  confequence  and  ana- 
logy has  alio  in  fubiequent  times  reduced  the  general  method 
of  proceeding  on  thefe  writ^  (though  not  within  the  reach  of 
that  ftatute,  but  ifTuing  merely  at  the  common  lawj  to  the 
true  ihmdard  of  lainr  and  liberty  (10). 

The  ftatute  iftfelf  enafls,  j.  That  on  cotnplaint  and  re- 
queft  in  writing  by  or  on  behalf  of  any  perfon  committed  and 
charged  with  any  cHme^  (unlefs  committed  for  treafon  or  £&- 
Jony  exprefled  in  the  warrant ;  or  as  acceffory,  or  on  fufpi- 
cion  of  being  accefibry^  before  the  fa£t,  to  any  petit-treafon 
or  felony  ;  or  upon  fufpicion  of  fuch  petit-treafon  or  felony, 
plainly  exprefled  in  the  warrant ;  or  unlefs  he  is  convicted  or 
charged  in  execution  by  legal  procefs,)  the  lord  chancellor  or 
any  of  the  twelve  judges^  in  vacation,  upon  viewing  a  copy 
x>i  the  warrant,  or  afEdavrt  that  a  copy  is  denied,  fhall  (un- 
lefs the  party  has  negle£led  for  two  terms  to  apply  to  any 
court  for  his  enlargement)  award  a  habeas  £^rpus  for  fuch  pri- 
foner,  returnable  immediately  before  hixnfelf  or  any  other  of 
ihe  judges  ;  and  upon  the  return  made  fhall  difcharge  the 
party,  if  bailable,  upon  giving  fecurity  to  appear  and  aafwer 

4  See  book  I.  ch.  i. 


(20)  Bifkop  Burnet  relates  a  circumflance  refpe^ling  the  hdheas 
C9rptu  adty  >  \('hich  is  more  curious  than  credible  \  but  though  we 
cannot  be  induced  to  fuppofe  that  this  important  flatute  was  oh- 
tained  by  a  jeft  and  a  fraud,  yet  the  ftory  proves  that  a  very  formida* 
hie  oppofition  was  made  to  it  at  that  time,  "  It  was  carried  (fays 
he)  by  an  odd  art^ce  in  the  houfe  of  lords.  Lord  Grey  and 
lord  Norris  were'  named  to  be  the  tcHers,  lord  Norris  being  a 
man  fubje^  to  vapours,  was  not  at  all  times  attentive  t^  what  he 
^  was  doing,  fo  a  very  fat  lord  coming  in,  lord  Grey  counted  him 
*^  for  tea  as  a  jeA  at  firil,  but  feeing  lord  Norris  had  not  obfcrved 
**  it,  he  went  on  with  thiii  mifreckoning  of  ten,  fo  it  was  re- 
*'  ported  to  the  houfe,  and  declared  that  they  who  were  for  the 
**  bill  were  the  majority,  though  it  indeed  went  on  the  other  fide  j 
<<  and  by  this  means  the  bill  paft."    i  Burnet,  Hlft.  Ch.  II .  485 
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to  the  accufation  in  the  proper  coart  of  judicature.  2.  That 
fuch  writs  (hall  be  indorfed,  as  granted  An  purfuance  of  this 
ad,  and  figncd  by  the  perfon  awarding  them.  3,  That  the 
writ  fliall  be  returned^and  the  prifoner  brought  up,  within  a 
limited  time  according  to  the  diftance,  riot  exceeding  in  any 
cafe  twenty  days.  4.  That  officers  and  keepers  neglefling 
to*  make  due  returns,  or  nor  yelivering  tb  the  prifoner  or  his 
agent  within  fix  hours  after  demand  a  cdpy  of  the  warrant  of 
•commitment,  or  fliifting  the  cuftody  of  a  prifoner  from  one 
*to  another,  withotit  fuffictent  reafon  or  authority,  (fpecified 
in  the  aft,)  ftiali  for  the  firft  offence  forfeit  lob  /.  and  for  the 
fecond  offence  200  /.  to  the  party  grieved,  and  be  di^fabled  to 
hold  his  office.  5.  That  no  perlon,  once  delivered  by  iabeas 
corpus^  (hall  be  recommitted  for  the  fame  offence,  on  penahy 
of  500  /.  6.  That  every  perfon  committed  for  treafon  6r  fe- 
lony flhall,  if  he  requires  it  the  firft  week  of  the  next  term,  or 
the  firft  day  of  the  next  feffion  of-^yer  znd  terminer,  be  indiftcd 

C  ^37  J  *^  '^^^  ^^^^  ^^  fefSon,  or  elfe  admitted  to  bail  5  unlefs  the 
king's  wirnefles  cannot  be  produced  at  that  time  :  arid  if  ac- 
quitted, or  if  not  indifted  and  tried  in  the  fecond  term  or 
feffion,  he  {hall  be  difcharged  from  his  imprifonment  for  fuch 
imputed  offi;:nce :  but^that  no  perfon,  after  the  affizes  (hall  be 
open  for  the  county  in  which  he  is  detained,  (liall  be  re- 
moved by  habeas  corpus,  till  after  the  affizes  are  ended  5  but 
{hall  be  left  to  the  juftice  of  the  judges  of  affize.  7.  That  any 
fuch  prifoner  may  move  for  and  obtain  his  habeas  corpus,  as 
well  out  of  the  chancery  or  exchequer,  as  out  of  the  king's 
bench  or  common  pleas  •,  and  the  lord  chancellor  or  judges 
denying  the  fame,  on  fight  of  the  warrant  or  .oath  that  the 
fame  i§*refufed,  forfeit  feverally  to  the  party  grieved  the  fum 
of  500  /.  8.  That  this  writ  of  habeas  corpus  fl^alt-run  into  the 
counties  palatine,  cinque  ports,  and  other  privileged  places, 
and  the  iflands  of  Jerfey  and  Guernfey.  9.  That  no  inha- 
bitant of  England  (except  perfons  contrafting,  or  convids 
.  praying,  to  be  tranfported  ;  or  having  committed  fome  capi- 
tal offence  in  the  place  to  which  they  are  fent)  fhall  be  fent 
prifoner  to  Scotland,  Irelin'd,  Jerfey,  Guernfey,  or  any  places 
beyond  the  feas,  within  or  without  the  king's  dominions:  on 

gain 
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pain  that  ihe  party  commitHng,  lus  advifers^  aiders,  and  af« 
fiftants,  fliall  forfctt  to  the  party  grieved  a  fum  not  Icfs  than 
500  /•  to  be  recovered  with  treble  cofts ;  (hall  be  difabied  to 
bear  any  office  of  truft  or  profit ;  flxall  incur  the  penalties  of 
pramumre  ;  and  (hall  be  incapable  of  the  king's  pardon. 

This  is  the  fubftance  of  that  great  and  important  ftatute : 
which  extends  (we  may  obferve)  only  to  the  cafe  of  commit- 
ments for  fuch  criminal  charge,  as  can  produce  no  inconve- 
nience to  public  juftice  by  a  temporary  enlargement  6i  the 
prtfoner :  all  other  cafes  of  utijuft  imprifonment  being  left  to 
the  habeas  corpus  at  common  law.  But  even  upon  writs  at 
the  comoion  law  it  is  now  expcfted  by  the  court,  agreeable  to 
antient  precedents  '  and  the  fpirit  of  the  aft  of  parliament, 
that  the  writ  (hoald  be  immediately  obeyed,  without  waiting 
for  any  alias  or  pluries ;  otherwife  an  attachment  will  iflne.  , 

By  which  admirable  regulations,  judicial  as  well  as  parlia-  £  138  3 
mcntary,  the  remedy  is  now  complete  for  removing  the  injury 
of  unjuft  and  illegal  confinement.  A  remedy  the  more  necef- 
fary,  becaufe  the  oppreffion  does  not  always  arife  from  the 
ill-nature^  but  fomctimes  from  the  mere  inattention,  of  go- 
vernment. For  it  frequently  happens  in  foreign  countries, 
(and  has  happened  in  England  during  temporary  fufpenfions* 
of  the  ftatute)  that  perfons  apprehended  upon  fufpicion  have 
fafiered  a  long  imprifonment,  merely  becaufe  thty  were  for- 
gotten (11).  ^ 

*  4  B«nr,  S56.  •  Sec  vol.  L'  pag.  1 3^ 


(11)  Bcfidcs  the  efficacy  of  the  writ  of  habeas  corpus  in  liberat* 
ing  the  fubjeA  from  illegal  confinement  in  a  public  prifon,  1%  alfe  ex- 
tends it's  influence  to  remove  every  unjuft  reftraint  of  peifonal 
freedom  in  private  life,  though  impofed  by  a  hufband  or  a  father;  but 
when  women  or  infants  are  brought  before  the  court  by  a  habeas 
corpus^  the  court  will  only  fet  them  free  from  an  unmerited  or  un- 
reafonable  confinement,  and  will  not  determine  the  validity  of  a 
marriage,  or  the  right  to  the  guardianfhip,  but  will  leave  them  at 
liberty  to  chufe  where  they  will  go  :  and  if  there  be  any  reafon  to 
apprehend*  that  they  wiU.be  feized  in  returning  from  the  court, 
they  wiU  be  fcnt  home  under  the  protedion  of  an  officer.    But  if 

a  child 
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Th^  jAtisfaElory  remedy  for'this  injury  of  falfc  imprifon- 
meat,  is  by  an  nation  of  trefpafs. W  it  armis^  ufually  called 
an  a^lion  of  falfe  iinprifonment  \  which  is  generally^  and  al« 
jnoft  unavoidably*  accompanied  with  a  charge  of  aiTault  and 
battery  alfo :  and  therein  the  party  (ball  recover  damages  for 
cbe  injury  he  has  received  \  and  alfo  the  defendant  is>  as  for 
»H  other  injuries  committed  with  force,  or  vi  et  armis^  liable 
to  pay  a  fine  to  the  king  for  the  violation  of  the  public  peace* 

III.  With  regard  to  the  third  abfolute  right  of  individu* 
als,  or  that  of  private  property^  though  the  enjoyment  of  it» 
when  acquired,  is  (lri£lly  a  perfonal  right :  yet  as  it's  na- 
ture ami  original,  and  the  means  of  it's  acqui(icion  or  lofs, 
fc:ll  more  diredly  under  our  fecond  general  divifion,  of  the 
righis  of  things ;  and  as,  of  courfe,  the  wrongs  that  afFeA 
thefe  rights  muft  be  referred  to  the  correfponding  divifion  in 
^    the  prefent  book  of  our  commentaries  ;  {  conceive  it  will  be 
more  commodious  and  eafy  to  confider  together,  rat;hcr  than 
in  a  feparate  view,  the  injuries  that  may  be  offered  to  the  et^ 
joyment^  as  well  as  to  the  righlSy  of  property.    And  therefore 
,  1  (hall  here  conclude  the  head  of  injuries  afiedling  the  abfoluU 
fights  of  individuals* 

Wb  are  next  to  contemplate  thofe  which  afFtd:  their  reta' 
thi  rights ;  or  fuch  as  are  incident  to  perfons  confidered  as 
•  members  of  fociety,  and  conne£ted  toeaph  other  by  various 
r  i^Q  1  ^^^^  ^^^  relations:  and,  in  particular,  fuch  injuries  as  may 
be  done  Co  perfons  under  the  four  following  relations ;  huf- 
band  and  wife,  parent  and  childj  guardian  and  ward^  mailer 
and  fervant. 

I.  Injuries  that  may  be  offered  to  a  perfon,  confidered 
as  a  hujhand^  are  principally  three  :  abdunian^  or  taking  away 

a  child  16  too  young  to  have  any  difcretion  of  it*s  own,  then  the 
ccurt  will  deliver  it  into  the  cuilody  of  It's  parent,  or  the  perfon 
wlio  appears  to  be  it's  legal  guardian*  See  3  Burr.  1434,  where 
z\\  the  prior  cafes  are  confidered  by  lord  Mansfield. 

If  an  equivocal  return  is  made  to  a  baheas  corpus^  the  court  will 
immediately  grant  an  attachment^     y  7*.  R,  89. 

a  man's 
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A  man's  wife ;  adultery^  or  criminal  conrerfation  with  her  i 
and  ifeating  or  otherwife  abuGng  her.  i*  As  Co  the  firft  fort, 
ahduBionpt  taking  her  away«  this  may  be  either  by  fraud  and 
pcrfuaGonj  or  open  violence :  though  the  law  in  both  cafes 
fttppofes  force  and  conftrainti  the  wife  haying  no  power  to 
confent ;  and  therefore  gives  a  remedy  by  writ  of  ravj/bment^  or 
a£lion  of  trefpafs  vi  et  armis^  de,  uxore  rapta  et  abduHa  ^  This 
a£tion  lay  at  the  common  law ;  and  thereby  the  hufliand  ihall 
recover,  not  the  pofleffion  *  of  his  wife,  but  dSimages  for 
taking  her  away:  and  by  ftatute  Weft.  i.  3  £dw,  L  c.  13. 
the  offender  fhall  alfo  be  imprifoned  two  years,  and  be  fined 
at  the  pleafure  of  the  king.  Both  the  king  and  the  hulband 
may  therefore  have  this  adion  ^;  and  the  huiband  is  alfo  en« 
titled  to  recover  damages  in  an  a£lion  on  the  cafe  againft  fuch 
as  perfuade  and  entice  the  wife  to  live  fcparate  from  him  with* 
out  a  fufi^cient  caufe  ^«  The  old  law  was  fo  ftrift  in  this 
point,  that,  if  one's  wife  mified  her  way  iipon  the  road,  it 
was  not  lawful  for  another  man  to  take  her  into  bis  houfe^ 
onlefs  (he  was  benighted  and  in  danger  of  being  loft  or 
drowned  ^ :  but  a  ftranger  might  carry  her  behind  him  oa 
horfeback  to  market,  to  a  juftice  of  the  peace  for  a  warrant 
againft  her  huiband,  or  to  the  fpiritual  court  to  fue  for  a  di«* 
vorce  \  a.  Adulter ji  jot  criminal  converfation  with  a  man's 
wife,  though  it  is,  as  a  public  crime,  left  by  our  laws  to  the 
coercion  of  the  fpiritual  courts ;  yet,  con£dered  as  a  civil 
injury,  (and  fureiy  there  can  be  no  greater,)  the  law  gives  a 
fatisfa£iion  to  the  hufband  for  it  by  aAior>  of  trefpafs  vi  et 
mrmis  againft  the  adulterer,  wherein  the  damages  recovered 
are  ufually  very  large  and  exemplary.  But  thefe  are  properly  r  140  1 
increafed  and  diminiflied  by  circomftances  ' ;  as  the  rank  and 
fortune  of  the  plaintiff  and  defendant ;  the  relation  or  con- 
ue£tion  between  them;  the  feduflion  or  otherwife  of  the  wife, 
founded  on  her  previous  behaviour  and  chara£ter ;  and  the 
liufband's  obligation  by  fpttlement  or  otherwife  to  provide  for 
thofe  children,  which  he  cannot  but  fufpcft  to  be  fpurious. 
In  this  cafe,  and  upon  indictments  for  polygamy,  a  marriage 

*  F.  N.  B.  £9.  •  7  Bro.  Mr,  t.  trefpafi*  a 3. 

»  z  Inft.  434.        w  jj^^  s  jifij,  ^07.  440. 

^  Law  ofmfiprius,  74,  *  Law  cfnijifriut,  a6« 

in 
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infaB  muft  be  proved ;  though  generally,  in  other  cafes,  re^ 
put^tion'and  cohabitation  are  fufficient  evidence  of  mar- 
riage** (12).  3.  The  third  injury  is  that  of  beating  a  man's  wife, 

'  I ■-      ■     ..-.-it..      ..,■■-    .  ■  ^ 

(12)  Evidence  may  be  given  in  mitigation  of  damages,  ^at 
the  hufband  had  criminal  conne6b'ons  ^with  other  women,  or  that 
'he  <wa8  not-accuilomed-  to  treat  bis  wife  widi  Jtendernefs  and  affec- 
tion, or  that  they  did  not  liite  together  upon  terms  of  haiTnony  or 
cardiality,"for'the  j«ryi9uft  coUe6t,  from  a  confideration  of  fuch 
circumilances,  the  «xtept  of  the  wound  which  ts  givtn  to  the  huf- 
band's  feelings  and  happinets.  It  is  now  fettled,  that  if  the  jury 
ihould  be  convinced  that  the  hu/b^d  coofented  to  the  inf^y  of 
his  wife,  they  ought  to  find  a  verdi£l  for  the  defendant.  ^  T*  R, 
651.  This  is  founded  either  upon  the  maxim  volenti  nonfi  injuria^ 
or  upon  the  confideration  that  the  plaintiff  as  a  profligate  particeps 
crimnhy  appears  under  too  unfavourable  circnmflances  to  receive 
aify  countenance  or  protedion  in  a  court  of  juflice.  But  'ff  the 
huiband's  eondu6l  does  not  prove  a^ual  coafent,  but  x>nly  that 
degree  of  negligence  or  levity,  .which  |n:obably  contributed  to  t^e 
fedu6lion  of  his  wife,  it  w31  not  deprive  bim  of  a  verdi^,  however 
it.jnfvay  leilen.the  damages.  But  he  can  maintain  no  adjon  if  he 
liyes  entirely  feparated  from  his  wife  in  confequence  of  a  mutual 
agreement ;  for  the  gU  or  foundation  of  the  aftion  is  hdd  to  con- 
£ft  in  the  hufband's  lofs  of  the  comfort  and  focicty  of  his  wife. 

5;r;/e.357. 

'  '  The  judges  have  declared,  that  in  all  adions  of  this  fort  it  is 
the  peculiar  province  of  the  jury  to  eftimate  what  pecuniary  repa- 
ration ought  to  be  granted  ;  and  they  have  refufed  to  grant  a  new 
trial  for  exceflive  damages,  where  a  verdid  was. given  fc^r  5000/. 
under  circumilantes  which  were  fuch,  that  one  learned  judge  was 
of  opinion  they  amounted  to  evidence  of  confent,  and  that  a  ver- 
dift  Wight  to  have  been  given  fqr  the  defendant.  4  7*.  i?.  651. 
However  reludant  the  judges  may  appear  to  become  the  arbi- 
trators of  the  price  of  aduhery,  yet  that  delicacy  perhaps  ought  not 
to  be  extended  to  a  verdidj  which  from  the  manifeft  circum- 
ftances  of  the  cafe  cannot  poffibly  be  reconciled  with  any  fair  and 
rational  meafure  of  juftice. 

This  adion  for  criminal  converfation  having  in  it  a  mixture  of 
penal  profecution,  fufficient  evidence  muft  .be  produced  to  fatisfy 
the  jury  of  the  aftual  marriage,  and  the  identity,  of  the  parties. 

.  Doug*  166.        '  * 

or 
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or  otherwife  ilUtifing  her  \  for  which^  if  it  be  a  eommon  aC- 
(aujty  battery,  or  loiprifoamenty  the  law  give}  the  ufual  re« 
medj  to  recover  damages,  by  a^ion  of  trefpaCi  vi  et  armiif 
which  mall  be  brought  in  the  names  of  the  huiband  and  wife 
jointly :  but  if  the  beating  or  other  maltreatment  be  very  cn^ 
ormous,  fo  that  thereby  the  htt(band  is  deprived  for  any  time 
of  the  company  and  affiftanoe  of  his  wife,  the  law  then  gives 
him  a  feparaie  remedy  by  an  aAion  of  trefpafs,  in  nature 
of  an  a£tion  upon  the  cafe,  for  this  ilUufage,  per  qttodcm* 
fortium  amifit  i  in  which  be  fliall  recover  a  £itirfa£lion  in 
damages  ^« 

IL  Injuries  that  may  be  oflered  to  a  perfon  confidered 

in  the  relation  of  a  parent  were  likewife  of  two  kinds :  l.  Akm 

duBwn^  or  taking  his  children  away  %  and  a*  Marrying  hit 

fon.and  heir  without  the  father's  confeot,  whereby  during 

the  continuance  of  the  military  tenures  he  loft  the  value  6t 

fais  marriage*    But  this  laft  injury  is  now  ceafed,  together 

with  the  right  upon  which  it  was  grounded :  for,  the  father 

being  no  longer  entitkd  to  the  value  of  the  marriage,  the 

marrying  his  heir  does  him  no  fort  of  injury,  for  which  a 

civil  adion  will  lie.    As  to  the  other,  of  abdu£lton  or  taking 

away  the  children  from  the  father,  that  is  alfo  a  matter  of 

doobt  whether  it  be  a  civil  injury,  or  no ;  for,  before  the 

abolition  of  the  tenure  in  chivalry,  it  was  equally  a  doubt 

whether  an  aAion  would  lie  for  taking  and  carrying  away 

any  other  child  befides  the  heir :  fome  holding  that  it  would  C  141  1 

not,  upon  the  fuppofition  that  the  only  ground  or  caufe.of 

a&km  was  lofing  the  value  of  the  heir's  marriage;  and  others 

holding  that  an  adion  would  lie  for  taking  away  any  of  tfafe 

children,  for  that  the  parent  hath  an  intcreft  in  them  all,  to 

provide  for  thehr  education  "*«    If  therefore  before  the  abolU 

'  tton  of  theie  tenures  it  was  an  injury  to  the  father  to  take 

away'flie  reft  of  his  ehildrcn,  as  well  as  his  heir,  (as^-I  aiki 

mcVmed  to  thiiilr  it  #ks/)  it  ftill  remains  ai^  tfijury,  aAdi»*«i. 

mediable  by-  awnt.of  ravijhmentj  or  action  of  trefpafi  vi  et 
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armis^  dtfiUo^  velfilia^  rapto  vel ahiuEh^\  in  the  fame  man- 
ner as  the  hufband  may  have  xt^  on  account  pf  the  abduc- 
tion of  his  wife. 

HI.  Of  a  fimilar  nature  to  thelaft  is  the  relation  olputr*- 
Han  and  wardi  and  the  like  aflions  mutatis  mutandis,  as  are 
fpxn,  to  fathers>  the  guardian  alfo  has  for  recovery  of  da« 
snageS)  when  his  ward  is  (tolen  or  raviihed  away  from  him  ^ 
And  though  guardianfliip  in  chivalry  is  now  totally  abolifliedy 
which  was  the  only  beneficial  kind  of  guardianihip  to  the 
guardian,  yet  the  guardian  in  focage  was  always  <  and  is  (till 
entitled  to  an  aftion  of  ravijbment^  if  his  ward  or  pupil  be 
taken  from  him !  but  then  he  muft  account  to  his  pupil  for 
the  damages  which  he  fo  recovers  **•  And^  as  guardian  in 
ibcage  was  alfb  entitled  at  common  law  to  a  writ  of  right  of 
wardf  de  cu/fodia  terrae  et  isaeredisy  in  order  to  recover  the 
pofleffion  and  cuftody  of  the  infant^,  fo  I  apprehend  that  he 
is  dill  entitled  to  fue  out  this  antiquated  right.  But  a  more 
fpeedy  and  fummary  method  of  redrefling  all  complaints  rela- 
tive to  wards  and  guardians  hath  of  late  obtained  by  an  appli- 
cation to  the  court  of  chancery;  v/hich  is  the  fupreme  guar- 
dian^  and  has  the  fuperintendant  jurifdi£lion,  of  all  the  in- 
fants in  the  kingdom.  And  it  is  exprefsly  provided  by  ftatute 
12  Car.  11.  c.  24.  that  teftamentary  guardians  may  maintain 
an  a£tion  of  ravi(hment  or  trefpafs,  for  recovery  of  any^of 
\  142  3  their  wards,  and  alfo  for  damages  to  be  applied  to  the  ufe  and 
benefit  of  the  infants  ^. 

iy»  To  the  relation  between  majler  and  firvant,  and  the 
tights  accruing  therefrom,  there  are  two  fpecies  of  injuries 
incident*  The  one  is,  retaining  a  man's  hired  fervant  be- 
fore his  tinie  is  expired  *,  the  other  is  beating  or  confining  hxai 
in  fuqh  a  manner  that  he  is  not  able  to  perform  his^wprk.  As 
10  the  firft,  the  retaining  another  perfon!§  fervant  during  the 
Jia^  he  has  agreed  to  ferve  his  prefent  maftesri  this,  as  it  is  an 

-  •  F.  N.  B.  90.  *  Hafc  oiv  P,  N;  R'  i^^ 

t  Ibid.  139»  ^  F.N.  B.  ibid. 
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ungentle* 


Ch.  9.  Wrongs.  142 

nngcntfemanlikc,  fo  it  is  alfo  an  illegal  a£V.     For  every  maf- 
ter  has  by  his  contraft  purchafed  for  a  valuable  confideratioa 
the  fervice  of  his  domeftics  for  a  limited  time  j  the  inveigling 
or  hiring  his  fenrant,  which  induces  a  breach  of  this  contraft, 
is  therefore  an  injury  to  the  mafter ;  and  for  that  injury  tlie 
law  has  given  him  a  remedy  by  a  fpecial  aSion  on  the  cafe  ;  . 
and  he  may  alfo  have  an  zQion  a^aind  the  fervant  for  thcr 
non-performance  of  his  agreement '.    But,  if  the  .new  mafter 
was  not  apprized  of  the  former  contrafl,  noadion  lies  againft 
^/«i'",unlefs  he  refufes  to  rcftore  the  fervant  upon  demand(  1 3  )• 
The  other  point  of  injury,  is  that  of  beating,  confining,  or 
difabling  a  man's  fervant,  which  dependr.  upon  the  fame 
principle  as  the  laft  ;  yiz.  the  property  which  the  mafter  has 
by  his  contra£k  acquired  in  the  labour  of  the  fcrvanti     In  this 
cafer,  befides  the  remedy  of  an  aflion  of  bnttery  or  imprifon- 
ment,  which  the  fervant  himfclf  as  an  individual  may  have 
againft  the  aggreflbr,  the  mafter  alfo,  as  a  recompenfe  for 
bis  immediate  loTs^  may  maintain  an  a£lion.of  trefpafs  vi  £t 
mrmis  i  in  which  he  muft  allege  and  prove  the  fpecial  damage 
he  has  fuftain^ed  by  the  beating  of  his  fervant,  per  quod  ftrvi^ 
tium  amifst "  ;  and  then  the  jury  will  make  him  a  proportion^ 
able  pecuniary  fatisfa£lion,     A  (imilar  practice  to  which;  we 
find  alfo  to  have  obtained  among  the  Athenians ;  where  maf^ 
ters  were  entitled  to  an  aAion  againft  fuch  as  beat  or  ill* 
treated  their  fervants  *  ( i/|). 

J  F.  N.  B  167.  *  9  Rep,  115.     10  Rep.  3x0,  ^ 

•  Ikld.  Winch.  5t,  •  Pott.  Ami^.  b.  i.  c.  26. 


(13)  But  an  aftion  lies  for  receiving  or  contmiiing  to  employ- 
the  fervant  of  another  after  the  fecond  mafter  has  notice  that  he  is 
the  fervant  of  another,  though  he  was  not  apprized  of  that  cir- 
cumftance  when  he  hired  him.     6T»R,  221, 

(14)  It  appears  to  be  a  remarkable  omiffion  in  the  law  of  Eng- , 
knd,  wliich  with  fuch  fcrupulous  folicitude  guards  the  rights  of  in- 
dividuals, and  fecurcs  the  morals  and  good  order  of  the  commu- 
iiitv,  that  it  (hould  have  afforded  fo  little  protedtion  to  female  chaf- 
tity.  It  Is  true  that  it  has  defended  it  by  the  puTiifhment  of  death 
from  force  and  violence,  but  has  left  it  cxpofcd  to  perhaps  greater 
■danger  from  the  artifices  and  folicitatioi^  of  fedu^ion.     In  no  cafe 

whatcvej, 
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We  may  obferve  that  in  thefe  relative  inJ4iri€6,'  notice  i$ 
only  taken  of  the  wrong  done  to  the  fuperlor  of  the  parties 

— • ■    «i  *' 

whatever,  unlefs  (he  has  had  a  promife  of  marriage,  can  a  woman 
herfelf  obtain  any  reparation  for  the  injury  fhe  has  fuftained  from 
the  fcducer  of  her  virtue.     Arid  even  where  her  weaknefs  and  cre- 
dulity have  been  impofed  upon  by  the  moft  folemn  promifes  of 
marriage,  unlefs  they  have  been  overheard  or  made  in  writing, 
(he  cannot  recover  any  compenfation,  being  incapable  of  giving 
evidence  in  her  own  caufe.     Nor  can  a  parent  maintain  any  ac- 
tion in  the  temporal  courts  againil  the  perfon  who  has  done  this 
wrong  to  his  family,  and  to  his  honour  and  happinefs,  but  by 
ftating  and  proving,  that  from  the  confequences  of  the  fedu£Uon 
his  daughter  is  lefs  able  to  ailid  him  as  a  iervant,  or  that  th^  fe- 
ducer  in  the  purfuit  of  his  daughter  was  a  trefpafier  upon  his  pipe- 
mifes.     Henqe  no  a6lioa  can  be  maintained  for  the  fedu6Uon  of 
a  daughter,  which  is  not  attended  with  a  lofs  of  fervice  or  an  in- 
jury to  proJ)erty.    Therefore,  in  that  a6iion  for  feduftion  which  is 
in  moft  general  ufe,  viz*   a  per  quod  fervitiun^  amtfit^  the  father 
muft  prove  that  his  daughter,  when  feduced,  a6^ual]y  aififtcH  in  fome 
degrcte,  however  inconliderable,  in  the  houfewifery  of  his  family  j 
and  that  ih^  has  been  rendered  lefs  ferviceable  to  him   by  her 
pregnancy :  or  the  a^ion  would  probably  be  fuftatned  upon  the 
evidence  of  a'  confumption  or  any  other  diforder^  contra6^ed  by 
the  daughter,  in  confequence  of  her  fedu£iion,  or  of  her  fhame  and 
forrow  for  the  violation  of  her  honour.    It  is  immaterial  what  is  the 
age  of  the  daughter,  but  itis  necelTary  that  at  the  time  of  the  feduc^ 
tion  ihe  (hould  be  living  in,,  or  be  confidercd  part  of,  her  father's  fa-  • 
mi|y*  4  Burr.  1 878.   3  Wilf.  1 8.   And  Mr.  J.  Wilfon,  in  a  cafe  upon 
the  northern  circuit,  was  of  opinion,  that  a  youn^  woman  who  was 
upon  a  vifit  at  a  relation's  houfe,  and  was  there  feduced,  might  be 
con(idered,.infupportof  this  adion,  as  in  the  fervice  of  her  father, 
or  as  part  of  his  family.     In  this  adion,  as  the  daughter  does  not 
oeceflarily  receive  any  part  of  the  damages  recovered,  fhe  is  a 
competent  witnefs,  and  is  generally  produced  to  prove  the  fa& 
"  of  the  fedu6Uon.     But  in  fuch  cafes,  as  in  adlions  ..for  adultery, 
the  damages  are  eftimaced  from  the  rank  and  fituation  of  th$- 
parent,  or  fifom  the  degree  of  affli6iion  which,  under  all  the  cir- 
cumilances,  he  may  be  fuppofed  to  fufFer.     It  fhould  feem  tba^ 
this  adion  may  be  brought  by  a  grandfather,  brother,  uncl<|  aunt, 
or  any  relation  under  the  protedion  Of  whom^  in  loco  par^tit^  a 

7  woman 
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fdated  by  the  btcach  and  diflblution  of  cither  the  relation  itfclfj 
or  at  leaft  the  advantages  accruing  therefrom  ;  while  the  lofaf 
6f  the  inferior  by  fiich  injuries  is  totally  unregarded.  On« 
reafon  for  which  may  be  this*:  that  the  inferior  hath  no  kindi 
of  proj^crty  in  the  company,  care,  or  afliftance  of  the  fuperior, 
as  the  fuperior  fs  held  to  have  in  thofe  d{  the  inferior ;  ani 
therefore  the  inferior  can  fufFer  no  lofs  or  injury.  The  wife 
cannot  recover  damages  for  Ideating  her  hufband,  for  (he  hath 
flo  feparafe  intereft  in  any  thih^  during  her  c6Vcrtur"e.  TKc 
child  hath  no  property  in  his  father  or  guardian ;  as  they  have 
in  him,  for  the  falce  of  giving  him  education  and  nurture.' 
Yet  the  Wife  or  the  child,"  if  the  hufband  or  parent  be  flain^ 
have  a  peculiar  fpecres  of  criminal  profecuiion  allowed  them^^ 
in  the  nature  of  a  civil  fatisfaftion ;  which  is  called  an  appeal, 
aflid  which  will  be  confidercd  in  the  next  book.  And  fothe 
fervant,  ^hofe  mafler  is  difabJed,  does  not  thereby  lofs 
his  maintenance  er  wag^s.  He  had  no  property  in  his  maf- 
ter ;  and,  Jf  he  receives  hiypart  of  the  (lipulated  con  tract  j 
he  fuffcrs  no  injury,  and  is  therefore  entitled  to  no  aflion^ 
tor  any  battery  or  imprifonment  which  fuch  mafter  ma^ 
happen  to  endure. 


Vfoihan  rcfidcs  i  rfpecially  if  the  cafe  be  fueh  that  fhe  can  bring  no 
adlion  herfelf ;  but  the  courts  would  not  permit  a  pcrfon  to  be  punifli- 
ed  twice  by  cxertiplai-y  damages  for  the  fame  injury.    3  T*.  R.  4. 

Another  aclioii  for  fedu6ti'on  is  a  coitomon  adiion  for  trefpafs, 
which  may  be  brought  when  the  feduccr  hasiHegaliy  entered  the  fa- 
ther's h6uf<£  ;  in  which  aftion  the  debau-cliirg  hie  daughter  maybe 
ftatedand  proved  as  an  aggravation  of  the  trefpafs.     2  7*.  R.  166.' 

In  this  aftion  the  feduftioti  may  be  ^toved,  though  it  may  not 
have  been  followed  by  the  confequcnces  of  pregiAncy  or  the  lofis  of 
fcrvice.  But  thefe  are  the  only  a6lions  which  have  been  extended 
by  the  modcrfi  ingenuity  of  the  courts,*  to  enable  an  unhappy  parent 
to  recover  a  recompenfe,  under  certain  circumiiances,  for  the  injor/ 
lie  hai  Cuftalned  by  the  feducbioti  of  his  daughter; 


Vot^IIL      .  U 
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CHAPTER     THE     NINTH. 


OF  INJURIES   TO   PERSONAL 

PROPERTY. 


IN  the  preceding  chapter  wc  confidercd  the  wrongs  or  in- 
juries that  affe&ed  the  rights  of  perfons,  either  condderecT 
as  individuals,  or  as  related  to  each  other ;  and  are  at  pre- 
fent  to  enter  upon  the  difcuiRon  of  fuch  injuries  as  afie£b  the 
rights  pf  property,  together  with  the  remedies  which  the  law 
has  given  to  repair  or  redrefs  them. 

And  here  again  wc  mnft  follow  our  former  dtvifion  *  of 
property  into  perfonal  and  real :  perfonaly  which  confifts  in 
goods,  money,  and  atl  other  moveable  chattels,  and  things 
thereunto  incident ;  a  property,  which  may  attend  a  man's 
perfon  wherever  he  goes,  and  from  thence  receives  it*8  deno- 
mination :  and  real  property,  which  conGfts  of  fuch  things 
fts  are  permanent,  iixed,  and  immoveable ;  as  lands,  tene- 
ments, and  hereditaments  of  all  Kinds,  which  are  not  an* 
let^Tiz^  to  the  perfon,  nor  can  be  moved  from  the  place  in 
which  they  fub&ft. 

r  1^5  7  '  First  then  we  are  to  confider  the  injuries  that  may  be 
offered  to  the  rights  of  perfonal  property; '  and,  of  thefe,  firft 
the  rights  of  perfonal  property  in  pojjejjton^  and  then  tho& 
ihat  are  in  a^ion  ov\y\ 

*  S«e  Bookil.  ch.  2..  ^Book  IL  ch.  25; 
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I.  The  rights  of  pcrfonal  property  in  poffijftofi  arc  liable  to 
two  fpecies  of  injuries  :  the  amotion  or  deprivation  of  that 
pofTefTion ;  and  the  abufe  or  damages  of  the  chattels,  while  the 
pofleffion  continues  in  the  legal  owner.  The  former,  or 
deprivation  of  pofTeilion,  is  alfo  divifible  into  two  branches  ; 
the  unjuft  and  unlawful  taking  them  away  j  and  the  unjuft 
detaining  them,  though  the  original  taking  might  be  lawful, 

I.  And  fir  ft  of  an  unlawful  taking.  The  right  of  pro- 
perty in  all  external  things  being  folely  acquired  by  occu- 
pancy, as  has  been  formerly  ftated,  and  prefervcd  and  tranf- 
ffirrcd  by  grants,  deeds,  and  wills,  which  are  a  continuation 
of  that  occupancy;  it  follows  as  a  neccflary  confequence,  that 
when  I  once  have  gained  a  rightful  pofleflion  of  any  goods  or 
chattels,  either  by  a  juft  occupancy  or  by  a  legal  transfer, 
whoever  either  by  fraud  or  force  difpoflefles  me  of  them  is 
guilty  of  a  tranfgreflion  againft  the  law  of  fociety,  which  is 
a  kind  of  fecondary  law  of  nature.  For  there  muft  be  an  end 
of  all  focial  commerce  between  man  and  man,  unlefs  private 
pofleffions  be  fecured  from  unjuft  invafions :  and,  if  an  ac- 
quifition  of  goods  by  either  force  or  fraud  were  allowed  to 
be  a  fufficient  title,  all  property  would  foon  be  confined  to  the 
moft  ftrong,  or  the  moft  cunning;  and  the  weak  and  iimple- 
minded  part  of  mankind  (which  is  by  far  the  moft  numerous 
divifion)  could  never  be  fecure  of  their  pofleflions. 

The  wrongful  taking  of  goods  being  thus  moft  clearly  an 
Mijury,  the  next  confideratioft  is,  what  remedy  the  law  of 
England  has  given  for  it.  And  this  is,  in  the  firft  place,  the 
reilitution  of  the  goods  themfelves  fo  wrongfully  taken,  with  [  i^g  t 
damages  for  the  lofs  fuftained  by  fuch  unjuft  invafion ;  which 
is  efFefted  by  a£tion  of  replevin  :  an  inftitution,  which  the 
mirror*^  afcribes  to  Glanvil,  chief  juftice  to  king  Henry  the 
fecond.  This  obtains  only  in  one  inftance  of  an  unlawful 
taking,  that  of  a  wrongful  diftrefs ;  and  this  and  the  adlion 
of  ditinue  (of  which  I  fiiall  prefently  fay  more)  arc  almoft 
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the  only  aAion«,  in  which  the  a£lual  fpecific  poiTcfCon  of 
the  identical  ptrfonal  chattel  is  reftored  to  the  proper  owner. 
For  things  perfonal  are  looked  upon  by  the  law  as  of  a  na- 
ture fo  tranfitory  and  perifliable,  that  it  is  for  the  moil  part 
impoilible  either  to  afcertain  their  identity,  or  to  reftore 
them  in  the  fame  condition  as  when  they  came  to  the  hands 
of  the  wrongful  pofTefTor.  And,  fince  it  is  a  maxim  that 
•*  lex  nemimm  cogit  ad  vafia^  feu  impolJlbllia^^  it  therefore 
contents  itfcif  in  general  with  reOioring)  not  the  thing  itfelf, 
but  a  pecuniary  equivalent  to  the  party  injured ;  by  giving 
him  a  fatisfaclion  in  damages.  But  in  the  cafe  of  a  dijlrefs^ 
the  goods  are  from  the  iirft  taking  in  the  cudody  of  the  law> 
and  not  merely  in  that  of  the  diftreinor ;  and  therefore  they 
may  not  only  be  identified,  but  alfo  reilored  to  their  firii 
pofleiTor,  without  any  material  change  in  their  condition. 
And,  being  thus  in  the  cuftody  of  the  law,  the  taking  them 
back  by  force  is  looked  upon  as  an  atrocious  injury,  and  de- 
nominated a  refcouSf  for  which  the  diftreinor  has  a  remedy 
in  damages,  either  by  writ  of  refcous  **,  in  cafe  they  were 
going  to  the  pound,  or  by  writ  de  parco  fraSo>^  or  pound-- 
breach ',  in  cafe  they  were  a£tually  impounded.  He  may 
alfo  at  his  option  bring  an  aflion  on  the  cafe  for  this  injury : 
and  (hall  therein,  if  the  diftrefs  were  taken  for  rent,  recover 
treble  damages  ^  The  term,  refcowy  is  like  wife  applied  to 
the  forcible  delivery  of  a  defendant,  when  arretted,  from  the 
officer  who  is  carrying  him  to  prifon.  In  which  circum- 
fiances  the  plaintiff  has  a  fimilar  remedy  by  a£lion  on  the. 
cafe,  or  of  refcous:  ^ :  or,  if  the  flieriff  makes  a  return  of  fuch. 
r  M7  ]  ^^fi^^^  ^^  ^^^  court  out  of  which  the  procefs  iflued,  the  re^ 
fcuer  will  be  puniflied  by  attachment  ^« 

An  aflion  of  replevin,  the  regular  way  of  contefting  the 
validity  of  the  tranfaction,  is  foynded,  I  faid,  upon  a  diRrefs 
taken  wrongfully  and  without  fufficient  caufe  :  being  a  re- 
delivery of  the  pledge ',  or  thiciig  taking  in  di(i;refs>  to  tj^ 
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owner;  upon  his  giving  fecurity  to  try  the  right  of  thp 
diftrefs^  and  to  reftore  it  if  the  right  be  adjudged  againft 
himj :  after  which  the  diftreinor  may  keep  it,  till  tender 
made  of  fufficient  amends  :  but  muft  then  redeliver  it  to  the 
owner  ^.  And  formerly,  when  the  party  dillreined  upon  in- 
tended to  difpute  the  right  of  the  diftrefs,  he  had  no  other 
prccefs  by  the  old  common  law  than  by  a  writ  of  replevin^ 
repUgiari  facias  ' ;  which  ifltied  out  of  chancery,  commands 
ing  the  (heriff  to  deliver  the  diftrefs  to  the  owner,  and  after- 
wards to  do  juftice  in  refpe£t  of  the  matter  in  difpute  in  his 
own  county  court.  But  this  being  a  tedious  method  of 
proceeding,  the  beafts  or  other  goods  were  long  detained 
from  Jthc  owner,  to  his  great  lofs  and  damage  °^.  For  which 
reafon  the  ftatute  of  Marlbridge  °  direfts,  that  (without 
fuing  a  writ  out  of  the  chancery)  the  fherifF  immediately^ 
upon  plaint  to  him  made,  (hall  proceed  to  replevy  the 
goods.  And,  for  the  greater  eafe  of  the  parties,  it  is  far- 
ther provided  by  ftatute  i  P.  &  JM,  c.  12.  that  the  (herifF 
(hall  make  at  ieaft  four  deputies  in  each  county,  for  the  fole 
purpofit  of  making  replevins.  Upon  application  therefore, 
cither  to  the  (herifF or  one  of  his  faid  deputies,  fecurity  is  to 
be  given,  in  purfuance  of  the  ftatute  of  Weftm.  2.  13  Edw.  I, 
c*  2*  f  •  That  the  party  replevying  will  purfue  his  a£tiori 
againft  the  diftreinor,  for  which  purpofe  he  puts  in  plegios  de 
profequendo^  or  pledges  to  profecute ;  and,  2.  That  if  the 
r%hjt  1^  determined  againft  him,  he  will  return  the  diftrefs 
again ;  for  which  purpofe  he  is  alfo  bound  to  find  plegios  de 
retorno  habendo*  Befides  thefe  pledges,  the  fufEciency  of  [  ^4^  ^ 
which  is  difcrctionary  and  at  the  peril  of  the  (herifF,  the  ftar 
tute  II  Geo.  II.  c.  19.  requires  that  tlft  officer,  granting  a 
neplevii)  on  a  diftrefs  for  rent,  (hall  take  a  bond  with  two 
fureties  in  a  fum  of  double  the  value  of  the  goods  diftreined^ 
conditioned  to  profecute  the  fuit  with  efFeft  and  without  de- 
lay, and  for  return  of  the  goods;  which  bond  (hall  be  af«- 
(ijgned  to  the  avowant  or  perfon  making  cognizance,  on  re- 

j  Co.  Utt  145.  ^  2  Inft.  139. 
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queft  made  .'to  the  ofE<?er ;  and,  if  forfeited,  may  be  fued  in 
the  name  of  the  aflignee.  And  certainly,  as  the  end  of  all 
diftrcffes  is  only  to  compel  the  party  diftreined  upon  to  fatisfy 
the  debt  or  duty  owing  from  him,  this  end  is  as  well  anfwered 
by  fuch  fufficient  fureties  as  by  retaining  the  very  diftrefs, 
xvbich  might  frequently  occafion  great  inconvenience  to  the 
pwner  y  and  that  the  law  never  wantonly  infii£ts.  The  (herifT, 
on  receiving  fuch  fecurity,  is  immediately,  by  his  officers, 
to  caufe  the  chattels  taken  in  diftrefs  to  be  reilored  into  th^ 
pofleffion  of  the  party  diftreined  upon  { i  )i  unlefs  the  diftreinor 
claims  a  property  in  the  goods  fo  taken.  For  if,  by  this  me- 
thod of  diftrefs,  the  diftreinor  happens  to  come  again  int^ 
pofTefllon  of  his  own  property  in  goods  which  before  he  had 
loft,  the  law  allows  him  to  keep  them,  without  any  refer* 
cnce  to  the  manner  by  which  he  thus  has  regained  poflef^ 
(ion  ;  being  a  kind  of  perfonal  remitter^.  If  therefore  the 
(diftreinor  claims  any  fuch  property,  the  party  replevying  muft 
Cue  out  a  writ  de  proprietate  probanda^  in  which  the  (heriff  i$ 
jto  try,  by  an  inqueft,  in  whom  the  property  previous  to  the 
diftrefs  fubfifted  ^.  And  if  it  be  found  to  be  in  the  diftreinor^ 
J:he  iheriff  can  propeed  no  farther  j  but  muft  return  the  claim 
of  property  to  the  court  of  king's  bench  or  common  pleas,  tq 
be  there  farther  profecuted,  if  though^  advifeable|  and  fhef^ 
^nally  determined  % 

But  if  no  claim  of  property  be  put  in,  pr  if  (upon  trial) 
the  iherifTs  inqueft  determines  it  againft  the  diftreinor;  then 
the  flierifF  is  J;o  replevy  the  goods  (making  ufe  of  even  force, 
r  J49  3  if  the  diftreinor  makes  refiftanceF)  in  cafe  the  gopds  be  found 
within  }iis  county.  But  if  the  diftrefs  be  carried  put  of  the 
county,  pr  concealed^  (hen  the  iheriS^  may  return  (hat  th<^ 

«  Sc;e  pag,  19,  ?' Co.  Litt.  1^5.     Finch.  L/45p» 
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'goods,  or  beafts,  are  Mgned,  ehngatSf  carried  to  a  diftancCt 
to  places  to  him  unknown :  and  thereupon  the  party  replevy^ 
ing  (hall  have  a  writ  of  capias  in  withernam^  in  VititOf  (or,  more 
properly,  repetitOfJ  namio^  a  term  which  fignifies  a  fecond  or 
reciprocal  diftrefs  %  in  lieu  of  the  first  which  was  eloigned. 
It  is  therefore  a  command  to  the  flieriflF  to  take  other  goods 
of  the  diftreuior,  in  lieu  of  the  diftrefs  formerly  taken,  and 
eloigned,  or  withheld  from  the  owner  *.  So  that  here  is  kiow 
diftrefs  againft  diftrefs ;  one  being  taken  to  anfwer  the  othei", 
by  way  of  reprifal  %  and  as  a  pttnifliment  for  the  illegal  be. 
haviour  of  the  original  diftretnor.  For  which  reafon  goods 
taken  in  mtbemam  cannot  be  replevied,  till  the  original  dif- 
trefs is  forthcoming  % 

But,  in  common  cafes,  the  goods  are  delivered  back  to 
die  party  replevying,  who  is  then  bound  to  bring  his  a£lion 
of  replevin ;  which  may  be  profecuted  in  the  county  court, 
be  the  diftrefs  of  what  value  it  may  *^.  But  either  party  may 
remove  it  to  the  fuperior  courts  of  king's  bench  or  common 
pleas,  by  writ  of  recordari  or  pone  ^\  the  plaintiff  at  pleafure, 
the  defendant  upon  reafonable  caufe  ^  \  and  alfo,  if  in  the 
courfe  of  proceeding  any  right  of  freehold  comes  in  queftion, 
the  iheriff  can  proceed  no  farther  ';  fo  that  it  is  ufual  to  carry 
It  up  in  the  firfl  inftance  to  the  courts  of  Weftminfter-halL 
Upon  this  aftion  brought,  and  declaration  delivered,  the  C  '5^  3 
diftreinor,  who  is  now  the  defendant,  makes  avowry ;  that 

■  Smithes  commoow.  li.  3.  c.  10.  who  gave  a  nnivcrral  challenge  to  difpute 

%  Inft.  X41.     Hlckes^i  Ibtjaur,  164.  with  any  perfon  in  any  fclejice :  in  omni 

*  F«  N.  B.  69.  73.  fcMii,  et  de  quMtt  entt.    Upon  which 

«  In  the  old  northern  languages  the  Mr.  Morefenthrmthis  qiieftion^urrwn 

word  withernam  is  ofed  as  eqoivalent  to  **  axferia  earucat,  capta  in  vetit9  namio, 

refrifals,      (Stierohooky  de  jurt  fuetm*  **  jint  irrepUgibilia  ;'*  whether  beaftsof 

A  J.  c.  xo.)  the  plough,  taken  in  witbemamt  are 

^  Raytn.  475 .    The  fubftance  of  this  incapable  of  being  replevied.   (  HoddeCi. 
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18,  he  avows  taking  the  diftrefs  in  his  own  right,  or  $he  righl 
of  his  wife  *  \  and  fets  forth  the  reafon  of  it,  as  for  rent 
arrere,  damage  done,  or  other  caufe :  or  elfe,  \f  he  juftifies 
in  another's  pght  as  his  bailiff  or  fervant,  he  is  faid  to  maloe 
cognizance  i  that  is,  he  ackno^lfges  the  taking,  but  infifts  that 
fuch  taking  wa^  legal,  as  he  a£led  \>y  the  command  of  one 
yhp  hacjl  ^  right  to  diftrein :  and  on  the  truth  and  legal  merits 
pf  this  avowry  or  i:ognizance  the  caufe  is  determined.  If  i( 
^  deternvned  for  the  phanfifF,  viz.  that  the  diftrefs  was 
wrongfuUy  taken ;  he  has  already  got  his  goods  back  into  his 
own  poifeQioQ,  and  fli^ll  k^ep  theoi,  and  moreover  recover 
ijiamagcs  ^  But  if  the  defendant  prevails,  by  the  default  or 
nonfuit  of  the  plaintiff,  then  he  {hall  have  a  writ  de  retorrki 
Jsabendoi  whereby  the  goods  or  chattels  (which  were  diftrein-f 
cd  and  then  replevied)  are  returned  agaip  jptp  his  cui^ody; 
to  be  fold,  or  otherwife  difpofed  of  as  if  no  replevin  had 
ibe*;n  ma<}^.  /ki>d  at  the  common  law,  the  plaintiff  might 
have  brought  another  replevin,  and  fo  infinitum  to  the  in- 
tolerable yexatioii  of  the  defendant.  "W^h^refpre  the  ftatute 
of  Weftm.2.  c.  ?.  reftrains  the  plaintiff,  when  nonfuite^, 
jfrom  filing  o^t  any  frelh  replevin  ;  but  allows  hini  zjudiciaf 
wrir,  iffuing  out  of  the  original  record,  and  called  a  writ  of 
fecond  deliverance^  in  orjder  to  have  the  faaie  diftrefs  agaia 
delivered  to  him,  On  giving  the  like  fccufity  as  befpre.  And, 
if  the. plaintiff  be  a  fecond  time  nonfuit,  or  if  the  defendant 
Jias  judgment  upon  verdfft  or  demurrer  ii^  tble  firft  replevin, 
he  ftiall  have  a  writ  of  return  irreplevifahle ;  after  which  no 
writ  of  fecond  deliverance  (hall  be  allowed  ^  But  in  cafe  of  a 
diftrefs  for  rent  arrere,  the  writ  of  fecond  deliverance  is  ifi 
effeft  ^  taken  away  by  ftatute  17  Car.  IJ.  c.  7.  whicfi  dired^ 
that,  if  the  plaintiff  be  nonfuit  before  iffue  joined^-then  upori 
fuggeftion  made  on  the  record  in  nature  of  an  avowry  or  cog- 
nizance ;  or  if  judgment  be  given  againft  him  on  demurrer, 
then,  without  any  fuch  fuggeftion,  the  defendant  may  have^ 
J[  ifjl  j  writ  to  inquire  into  the  value  of  the  diftrefs  by  a  j^ry,  an4 

»  2  Saund.  195.  •  *  Inft.  340. 
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(lall  recover  the  iunoju^ut  of  it  in  damage Sf  if  l^s  tbao  the 
srrear  of  rent;  or,  if  moje,  then  fo  much  as  (hall  he  equs^ 
to  fuch  arrear,  with  cods :  qt,  if  the  nonfuit  be  after  iffuc 
joined,  or  if  a  .verdi£t  be  againft  the  plaintiff^  then  the  jury 
impanne.Ued  to  try  the  caufe  .0>all  siSkfk  fuch  arrears  for  the 
.defendant :  and  if  (in  any  of  thefe  cafes)  the  diftrefs.be  in« 
fufficient  xo  aofwer  the  arrears  diftreined  for,  the  defendant 
may  take  a  farther  didrefs  or  diftrefies?.-  3ut  oth^rwife^  if^ 
pending  a  repleyin  for  a  former  diftrefs^  a  man  diftreins  agaiQ 
for  the  fame  ^ent  pr  jTeryice,  then  the  party  is  not  driven  to 
his  a£lion  of  jreplevin^  but  (hall  have  a. writ  oirecaptim^y  and 
Recover  damages  forthe  defendant  the  |re-diftreino.r*^  contempt 
pi  the  procef^  of  the  iawr 

In  like  manner,  other  remedies  for  other  unlawful  takings 
of  a  man's  goods  conCft  only  in  recovering  a  fatisfaftion  ia 
damages.  As  if  a  man  takes  the  goods  of  another  out  of  his 
a£lual  or  virtual  pofleflson,  without  having  a  lawful  title  fp 
to  do,  i.t  is  an  injury ;  which,  though  it  dofh  not  amount 
to  felony  unlefs  it  be  done  anirno  furandi^  is  neverthelefs  a 
tranfgreflion,  for  which  an  aftion  cff  trefpafs  vi  et  armis  will 
lie  ;  wherein  the  plaintiff  {hall  not  recover  the  thing  itfelf, 
but  only  damages  for  the  lofs  of  it.  Or,  if  committed  with- 
out force,  the  party  may,  at  his  choice,  have  another  remedy 
in  damages  by  aftion  of  trover  and  fonverfton^  of  which  I  (hall 
prefently  fay^  more*  ^ 

*  2.  Deprivation  of  pofleffion  may  alfo  be  by  an  unjuft 
^itainer  of  another's  goods,  though  the  original  taking  was 
lawful.  As  if  I  diftrein  another's  cattle  damage-feafaht,  and 
before  they  are  impounded  he  tenders  me  fufficient  amends; 
now,  though  the  original  taking  was  lawful,  my  fubfequent 
detainment  of  them  after  tender  of  amends  is  wrongful,  and 
he  (hall  have  an  aflion  of  replevin  againft  me  to  recover  them  ^i 
in  which  he  fhall  recover  damages  only  forthe  detention  and  not 
for  the  caption^  becaufe  the  original  taking  was  lawful.  Or,  if  C  'S*  J 
1  lend  a  man  a  horfe,  and  he  afterwards  refufes  to  reftore  it^ 

«  Stat.  17  Car.  II.  c.  7.  «  FN.B,  69. 
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this  injury  confifts  in  the  detaining,  and  not  in  the  original 
taking,  and  the  regular  method  for  me  to  recover  poiTeffion,  is 
hj  a£iion  ef  detinue **•  In  this  a£lion,  of  detinue^  it  is  necefiary 
to  afcertain  the  thing  detained,  in  fach  a  manner  as  that  it  may 
be  fpecifically  known  and  recovered.  Therefore  it  cannot 
be  brought  for  money,  corn,  or  the  like ;  for  that  cannot  be 
known  from  other  money  or  corn  ;  unlefs  it  be  in  a  bag  or  a 
fack,  for  then  it  may  be  diftinguifliably  marked.  lu  order 
therefore  to  ground  an  a£l;ion  of  detinue,  which  is  only  for  the 
detaining,  thefe  points  are  neceflary ' :  i  •  That  the  defendant 
came  lawfully  into  pofieffion  of  the  goods,  as  either  by  delivery 
to  him,  or  finding  them ;  2.  That  the  plaintiff  have  a  property; 
3.  That  the  goods  themfelves  be  of  fome  value  1  and  4.  That 
they  be  afcertained  in  point  of  identity.  Upon  this  the  jury, 
if  they  find  for  the  plaintiff,  affefs  the  refpe£live  values  of  the 
fever al  parcels  detained,  and  alfo  damages  for  the  detention. 
And  the  judgment  is  conditional ;  that  the  plaintiff  recover 
the  faid  goods,  or  (if  they  cannot  be  had)  their  refpeftive 
values,  and  alfo  the  damages  for  detaining  themi.  But  there 
is  one  difadvantage  which  attends  this  a£l;ion ;  viz,  that  the 
defendant  is  herein  permitted  to  wage  his  law,  that  is,  to  ex- 
culpate himfclf  by  oath  ^,  and  thereby  defeat  the  plaintiff  of 
his  remedy :  which  privilege  is  grounded  on  the  confidence 
originally  repofed  in  the  bailee  by  the  bailor,  in  the  borrower 
by  the  lender,  and  the  like  ;  from  whence  arofe  a  ftrong 
prefumptive  evidence,  that  in  the  plaintiff's  own  opinion  the 
defendant  was  worthy  of  credit.  But  for  this  reafon  the 
aftion  itfelf  is  of  late  much  difufed|  and  has  given  place  tp 
th^  adlion  of  trQv^r^ 

This  aAion  of  trover  and  converfion  was  in  it's  original 
an  a£lion  of  trefpafs  upon  the  cafe,  for  recovery  of  damages 
againdiuch  pcrfon  as  had yo»« J  another's  goods,  and  refufed 
to  deliver  them  on  demand,  but  converted  them  to  his  own 
f  *53  ]  ufe ;  from  which  finding  and  converting  it  is  called  an  aflion 
of  trover  and  donverfton.    The  freedom  of  this  aflion  from 

>  F.N.B.  ijt.  i  Co.  Ent  170,    Cro.  J«c  681. 

\  qo.  LJU.  »86,  *  Co.  J-itt,  4515. 
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wager  of  law^  and  the  lefs  degree  of  certainty  nsquUke  la  do- 
fcribing  the  goods  ^  gave  it  fo  confiderable  an  advantage 
over  the  a£kion  of  detinue^  that  by  a  fi£iion  of  law  aftions  of 
trover  were  at  length  permitted  to  be  brought  againfl;  any 
man  who  had  in  his  pofleffion  by  any  means  whatfoever  the 
perfonal  goods  of  another,  and  fold  them  or  ufed  them  with<» 
out  the  confent  of  the  owner,  or  refufed  to  deliver  them  when 
demanded.  The  injury  lies  in  the  converfion:  for  any  man  ^ 
may  take  the  goods  of  another  into  poflei&on,  if  he  find^ 
them ;  but  no  finder  is  allowed  to  acquire  a  property  therein^ 
unlefs  the  owner  be  for  ever  unknown  ^ :  and  therefore  he 
mud  not  convert  them  to  his  own  ufe^  which  the  law  pre^ 
fumes  him  to  do,  if  he  refufes  to  reftore  them  to  the  owner-; 
for  which  reafon  fuch  refufal  alone  is,  prima  faciae^  fufficient 
evidence  of  a  converfion  ^,  The  fa£t  of  the  finding,  or  iro^ 
veTj  is  therefore  now  totally  immaterial :  for  the  plaintiff 
needs  only  to  fuggeft  (as  words  of  form)  that  he  loft  fuch 
goods,  and  that  the  defendant  found  them :  and,  if  he  proved 
that  the  goods  are  his  property,  and  that  the  defendant  had 
them  in  his  poflefiion,  it  is  fufficient.  But  a  converfion  ttiuft 
be  fully  proved :  and  then  in  this  a£tion  the  plaintiff  (haR 
recover  damages,  equal  to  thfc  value  of  the  (hing  converted; 
but  not  the  thing  itfelf ;  which  nothing  will  recover  but  an 
;a£lion  of  detinue  or  replevin. 

As  to  the  damage  that  may  be  offered  to  things  perfonal, 
while  in  the  poffeffion  of  the  owner,  as  hunting  a  man's  deer, 
Ihooting  his  dbgs,  poifoning  his  cattle,  or  in  any  wife  taking 
from  the  value  of  any  of  his  chattels,  or  making  them  in  a 
worfe  condition  than  before,  thefe  are  injuries  too  obvious  to 
need  explication.  I  have  only  therefore  to  mention  the  re- 
medies given  by  the  law  to  redrefs  them,  which  are  in  two 
ihapes ;  by  aftion  oi  trefpafs  vi  et  armis^  where  the  acl  is  ia  * 
itfelf  immediately  injurious  to  another's  property,  and  there- 
fore neceffarily  accompanied  with  fome  degree  of  force  5  and  f  154  T 
by  fpecial  ^£lion  onthecafe^  where  the  afl:  is  in  itfelf  indiffe* 
fent,  and  the  injury  only  confetjuentialy  and  therefore  arifing 

'  SaJk.  654.  »   10  Rep.  56. 

#>  S^  book  I.  cby  8,  book  11.  ch.  i,  and  2$. 

without 


154  P  R  I  V  A  T  B  Book  III. 

without  any  breach  of  the  peace.  In  both  of  which  fuits  the 
plaintiflr  (hall  recover  damagesi  in  proportion  to  the  injury 
which  he  proves  that  his  property  has  fudained.  And  it  is 
not  material  whether  the  damage  be  done  by  the  defendant 
himfelf,  or  his  fervants  by  his  diredion ;  for  the  a£lion  will 
lie  againft  the  mafter  as  well  as  the  fervant  "•  And,  if  a  man 
keeps  a  dog  or  other  brute  animal,  ufed  to  do  mifchief,  as 
by  worrying  iheep>  or  the  like,  the  owner  mufl:  anfwer  for 
|he  confequences,  if  he  knows  of  fuch  evil  habit  ^  (2). 

II.  Hitherto  of  injuries  afie£ling  the  right  of  things 
fierfonaU  in  poffeffion.  We  are  next  to  confider  thofe  which 
regard  things  in  oBion  only ;  or  fudi  rights  as  are  founded 
pn,  and  arife  from  contraSs :  the  nature  and  feveral  divifions 
of  which  were  explained  in  the  preceding  volume  ^.  The 
Tiolation,  or  non-performance,  of  thefe  contracts  might  be 
extended  into  as  great  a  variety  of  wrongs,  as  the  rights  which 
we  then  confidered:  but  I  (hall  now  confider  them  in  a  more 
comprehenfive  vievf,  by  here  making  only  a  twofold  divifion 
of  contra£ls}  viz*  contxz&s  expre/ff  znd  contrzA^  implied  ^ 
pnd  pointing  out  the  injuries  that  arife  from  the  violation  of 
/rach,  with  their  refpe&ive  remedies* 

Express  contracts  include  three  diftiQd):  fpecies ;  debts* 
pvenants,  and  promiles. 

•  T^oy*s  Max.  c*  4^*  ^  ?ee  book  11.  ch.  30. 

f  Cro.  Car.  254.  487. 

»■  ■       ■  I  I       ■  ■      ■    I         ■■  I  ■  n       ■  '    ■—      I      ■ 

(2  )  But  the  owner  is  not  anfwerabl^  for  the  firft  mifchief  don^ 
by  a  dog,  a  bull,  or  other  tame  animal,  JBulL  N.  P.  77.  Yet  if  he 
Ihould  carry  his  dog  into  a  field,  where  he  himfelf  is  a  trefpafler, 
and  the  dog  fhould'  kill  (heep,  this,  though  the  firft  offence,  might 
}  conceive  be  ftated  and  proved  as  an  aggravation  of  the  trefpafs. 

But  where  a  fierce  and  vicious  dog  is  kept  chained  for  the  de« 
fence  of  the  premifes,  and  any  one  incautioufly,  or  not  knovring 
pf  it,  fhould  go  fo  near  it  as  to  be  injured  by  it,  no  adion  can  be 
paintained  by  the  perfbn  injufed,  though  he  was  feeking  the 
owner,  with  whom  he  had  bulinefs.  jBata  v.  Crofiie,  M,  T.  i7Sl8» 
fO  the  King's  Bench* 
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X.  The  legal  acceptation  of  debt  is,  a  fam  of  money  due 
by  certain  and  exprefs  agreement :  aS)  by  a  bond  for  a  deter- 
minate fura;  a  bill  or  note ;  a  fpecial  bargain;  or  a  rent  referved 
ea  a  leafe ;  vbere  the  quantity  is  fixed  and  fpecific,  and 
does  not  depend  upon  any  fubfequent  valuation  to  fettle  it». 
The  non-payment  of  thefe  is  an  injury,  for  which  the  proper 
remedy  is  by  a£tion  of  debt ',  to  compel  the  performance  of 
the  contrail  and  recover  the  fpecifical  fum  due*.  This  is  the  C  '55  3 
ihorteft  and  fureft  remedy;  particularly  where  the  debt  arifes 
upon  a  fpecialtyi  that  is,  upon  a  deed- or  inftrument  under 
feal.  So  alf0|  if  I  verbally  agree  to  pay  a  man  a  certain  price 
for  a  certain  parcel  of  goods,  and  fail  in  the  performancci  an  « 
9i(kion  of  debt  lies  againft  me ;  for  this  is  alfo  a  determinate 
€ontra£fc  :  but  if  I  agree  for  no  fettled  price,  I  am  not  liable- 
to  an  aftion  of  debt,  but  a  fpecial  adlion  on  the  cafe,  accord- 
ing to  the  nature  of  my  contra£l.  And  indeed  af^ions  o£ 
debt  are  now  feldom  brought  but  upon  fpecial  contrails  under 
fcal ;  wherein  the  fum  due  is  clearly  and  precifely  expreifed : 
for,  in  cafe  of  fuch  an  aAion  upon  a  fimple  contra£l,  the  plain- 
tiff  labours  under  two  difEculties.  Firft,  the  defendant  haa 
here  the  fame  advantage  as  in  an  adlion  of  detinue,  that  of 
waging  his  law,  or  purging  himfelf  of  the  debt  by  oath,  if 
he  thinks  proper  ^.  Secondly,  in  an  adUon  of  debt  the  plain- 
tiff  mud  prove  the  whole  debt  he  claims,  or  recover  nothing 
at  all.  For  the  debt  is  one  fingle  caufe  of  a£lion,  fixed  and 
determined  ^  and  which  therefore,  if  the  proof  varies  from  the 
<claim,  cannot  be  looked  upon  as  the  fame  contrafl  whereof 
the  perfornunce  is  fued  for.  If  therefore  I  bring  an  a£lion 
of  debt  for  30  /.  I  am  not  at  liberty  to  prove  a  debt  of  20  /.  and 
recover  a  verdi£l  thereon ' ;  any  more  than  if  I  bring  an 
^Ction  of  detinue  for  a  horfe,  I  can  thereby  recover  an  ox  (3). 
For  I  fail  in  the  proof  of  that  contra£l,  which  my  adion  or 

'  F.  ¥.  B.  1 19.  *  Bro.  Le  y  gager.  93.     Dyer.  219. 

*  See  appendix.  No  III.  §1.  a  RoU.  Abr.  706.     1  Show.  215. 
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(3)  But  It  is  now  determined  that,  in  an  a£lion  of  debt  upon 
a  fimple  contra6iy  the  plaintiff  may  recover  a  lefs  fum  than  13  dated 
io  bis  writ  or  declaratioa*    i  Hen,  BL  249.  2  Bh  Rep.  122 1. 
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complaint  has  alleged  to  be  fpecific,  exprefs>  and  determinate. 
But  in  an  a£lion  on  the  cafe,  on  what  is  called  an  indebitatus 
ajfum^t^  which  is  not  brought  to  compel  a  fpecific  perform- 
ance of  the  contraft,  but  to  recover  damages  for  its  non- 
performance, the  implied   ajfum^tt^    and- confequently  the 
damages  for  the  breach  of  it,  are  of  their  nature  indetermi- 
nate ;  and  will  therefore  adapt  and  proportion  themfelves  to 
the  truth  of  the  cafe  which  (hall  be  proved,  without  being 
confined  to  the  precife  demand  dated  in  the  declaration.    For 
£  156  3  if  any  debt  be  proved,  however  lefs  than  the  fum  demanded, 
the  law  will  raife  a  promife  pro  tanio^  and  the  damages  will 
of  courfe  be  proportioned  to  the  a£tual  debt.    So  that  I  may 
declare  that  the  defendant,  being  indebted  to  me  in  30/,  under^^ 
took  or  promifed  to  pay  it,  but  failed ;  and  lay  my  damages 
arifing  from  fuch  failure  at  what  fum  I  pleafe:  and  the  jury 
will,  according  to  the  nature  of  my  proof,  allow  me  either 
the  whole  in  damages,  or  any  inferior  fum.     And,  even  in 
actions  of  debty  where  the  contraA  is  proved  or  admitted,  if 
the  defendant  can  fhew  that  he  has  difcharged  any  part  of  it^ 
the  plaintiff  (hall  recover  the  refidue ". 

The  form  of  the  writ  of  debt  is  fometimes  in  the  debet  and 
detinetf  and  fometimes  in  the  detinet  only  :.th]it  is,  the  writ 
ftates,  either  that  the  defendant  owes  and  unjufUy  detains  the 
debt  or  thing  in  queftion,  or  only  that  he  unjuftJy  detains  it* 
It  is  brought  in  the  debet  as  well  as  detinet ^  when  fued  by  one 
of  the  original  contra£ling  parties  who  perfonally  gave  the 
credit,  againft  the  other  who  perfonally  incurred  the  debtj|  or 
agaiaft  his  heirs,  if  they  are  bound  to  the  payment ;  as  by  the 
obligee  againft  the  obligor,  the  landlord  againft  the  tenant, 
^c.   But,  if  it  be  brought  by  or  againft  an  executor  for  a  debt 
due  to  or  from  the  teftator,  this  not  being  his  own  debt,  fhall. 
be  fued  for  in  the  detinet  onlj"^.  So  alfoif  the  aftion  be  for  goods, 
for  corn,  or  an  horfe,  the  writ  (hall  be  in  the  detinet  only  ^  for 
nothing  but  a  fum  of  money,  for  which  I  (or  my  aneeftors  in 
|ny  name)  have  perfonally  contraded,  is  properly  confidercd' 
as  my  debt*   And  indeed  a  writ  of  debt  in  the  detinet  only,  for 

•  1  RoU.  Rep.  157.    Silk,  664*  »  F.  N.  B.  119. 
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goods  and  chattels,  is  neither  more  nor  lefsthan  a  mere  writ 
of  detinues  and  is  followed  by  the  Yery  fame  judgment  '• 

a.  A  COVENANT  alfo,  contained  in  a  deed,  to  do  a  dired 
a&  or  to  omit  one,  is  another  fpecies  of  exprefs  contra£ls,  the 
violation  or  breach  of  which  is  a  civil  injury.  As  if  a  man 
covenants  to  be  at  York  by  fuch  a  day,  or  not  to  exercife  a 
trade  in  a  particular  place,  and  is  not  at  York  at  the  time 
appointed,  or  carries  on  his  trade  in  the  place  forbidden,  thefe 
are  dtre£t  breaches  of  his  covenant ;  and  may  be  perhaps  [  157  ] 
greatly  to  the  difadvantage  and  lofs  of  the  covenantee.  The 
remedy  for  this  is  by  a  writ  of  covenant  ^  :  which  direds  the 
iheiiff  to  command  the  defendant  generally  to  keep  his  cove- 
nant with  the  plaintifi  (without  fpecifying  the  nature  of  the 
covenant)  or  (hew  good  caufe  to  the  contrary :  and  if  hm 
continues  refraftory,  or  the  covenant  is  already  fo  broken 
that  it  cannot  now  be  fpecifically  performed,  then  the  fubfe- 
quent  proceedings  fet  forth  with  precifion  the  covenant^  the 
breach,  and  the  lofs  which  has  happened  thereby;  whereupon 
the  jury  will  give  damages,  in  proportion  to  the  injury 
fuftained  by  the  plaintiflF,  and  occafioned  by  fuch  breach  of 
the  defendant's  contrad. 

Theue  is  one  fpecies  of  covenant,  of  a  different  nature 
from  the  reft ;  and  that  is  a  covenant  realj  to  convey  or  dif* 
pofe  of  lands,  which  feems  to  be  partly  of  a  perfonal  and 
partly  of  a  real  nature  '•  For  this  the  remedy  is  by  a  fpecial 
writ  of  covenant,  for  a  fpecific  performance  of  the  contraft, 
concerning  certain  lands  particularly  defcribed  in  the  writ* 
It  therefore  direQs  the  {beriflF  to  command  the  defendant^ 
here  called  the  deforciant,  to  keep  the  covenant  made  be« 
tween  the  plaintiff  and  him  concerning  the  identical  lands  in 
queftion :  and  upon  this  procefs  it  is  that  fines  of  lands  are 
ufoally  levied  at  common  law  *  \  the  plaintiff*,  or  perfon  to 
whom  the  fine  is  levied,  bringing  a  writ  of  covenant,  in 
which  he  fuggeftsfome  agreement  to  have  been  made  between 
him  and  the  deforciant,  touching  thofe  particular  lands,  for 
the  completion  of  which  he  brings  this  action.  And^  for  tht 

'  Rafl^.  Efltr.  174.  *  Hal.  on  F.  N.  B.  146. 

r  F.  N.  B.  i45f  )  8a  book  II.  cb.  si. 
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tud  of  thi'8  iuppofed  diff<^rencc,  the  fine  oxjinalis  concordia  is 
made,  v^hereby  the  deforciant  (n^w  called  the  Cognizor)  ac- 
knowleges  the  tenements  to  be  the  right  of' the  plaintiff*,  now 
called  the  cognizee.  And  moreover,  as  leafes  for  years  were 
formerly  confidercd  only  as  coAtra^s  ^  or  covenants  for  the 
enjoyment  of  the  rents  and  profits,  and  not  as  the  conveyance 
of  any  real  intereft  in  the  land,  the  ahticnt  remedy  for  the 
f  158  ]  leflee,  if  ejeScd,  was  by  a  writ  of  covenant  agarnft  the  Icflbr,* 
to  recover  the  term  (^f  in  being)  aiid  damages,  in  cz(t  the 
ouftcr  was  committed  by  the  leflor  himfcif :  or,  if  tKe  term* 
was  expired,  or  the  oufter  was  committed  by  a  ft  ranger,  claim'-' 
ing  by  an  elder  title,  then  to  recover  damages  only  V 

Ko  perfon  could  at  common  law  take  advantage  of  any  co^' 
Tenant  or  condition,  except  fuch  as  were  parties  or  privies' 
thereto }  and,  of  couxfe,  no  grahtee  or  affignee  of  any  rever- 
fion  or  rent.  To  remedy  which,  and  more  efFeftually  to  fc- 
curc  to  the  king's  grantees  the  fpoils  of  the  monafteries  then 
newly  diflblired,  the  ftatute  32  Hen.  VIII.  c.  34.  gfves  thef 
aifignee  of  a  revetfion  (after  notice  of  fuch  aflrgnm'ent  **)  the 
fame  remedies  againff  the  particular  tenant,  by  entry  or  a£tiony 
for  wafte  or  other  forfeitures,  non-payment  of  rent,  and  non- 
performance of  conditions,  covenants,  and  agreements,  as  ^d 
ailignor  himfelf  might  have  bad ;  and  makes  him  equally 
liable,  on  the  other  hand,  for  a£ls  agreed  to  be  performed  by 
the  affignor,  except  in  the  cafe  of  warranty, 

3.  A  PROMISE  is  in  tlie  nature  of  a  verbal  covenant,  and 
wants  nothing  but  the  folemnity  of  writing  and  fealing  ta 
make  it  abfolutely  the  fame.  If  therefore  it  be  to  do  any  ex« 
plicit  aft,  it  Is  an  exprefs  contra£{,  as  much  as  any  covenant  y 
and  the  breach  of  it  is  an  equal  injury.  The  remedy  indeed" 
is  not  exa£tly  the  fame  :  fince,  inftead  of  ati  a  A  ion  of  cove- 
nant, there  only  lies  an  a£^ion  upon  the  cafe,  for  what  i^ 
called  the  ajfum^tt  or  undertaking  of  the  defendant ;  the 
failure  of  performing  which  is  the  wrong  or  injury'done  t<y 

^  See  book  II.  ch^^.  *  Co;  Utt  ii5.  Moof«  876.   Gf«^ 
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the. plaintiff,  the  damages  whereof  a  jury  are  to  eftimate  and 
fettle.    As  if  a  builder  promifes»  undertakes,  or  affumes  to 
Caius,  that  he  will  build  and  cover  his  houfe  within  a  time 
limited,  and  fails  to  do  it;  Calus  has  an  a£lioh  on  the  cafe 
againft  the  builder,  for  this  breach  of  his  exprefs  promife, 
undertaking,  or  affumpfit ;  and  IhalJ  recover  a  pecuniary  fa- 
tifaftion  for  the  injury  fuftained  by  fuch  delay.     So  ilfo  in 
the  cafe  before-mentioned,  of  a' debt  by  Cmple  contract.  If  the 
debtor  promifes  to  pay  it  and  does  not,  this  breach  of  promife  [  159  ] 
entitles  the  creditor  to  his  aftlon  on  the  cafe,  inftead  of  being 
driven  to  an  adion  of  debt  *.     Thus  likcwife  a  promiflbry 
note,  or  note  of  hand  not  under  feal,  to  pay  money  at  a  day 
certain,  h  an  exprefs  affumpftt  ,•  and  the  payee  at  common 
law,  or  by  cttftom  and  aft  of  parliament  the  indorfee ',  may 
recover  the  value  of  the  note  in  damages,  if  it  remains  un- 
paid.   Some  agreements  indeed,  though  never  fo  exprefsly 
made,  are  deemed  of  fo  important  a  nature,  that  they  ought 
not  to  reft  in  verbal  promife  only,  which  cannot  be  proved 
but  by  the  memory  (which  fomctimes  will  induce  the  per- 
jury) of  witneffes.     To  prevent  which,  the  ftatute  of  frauds    ♦ 
and  perjuries,  29  Car.  II.  c.  3.  enafts,  that  in  the  five  follow* 
ing  cafes  no  verbal  promife  fcall  be  fufficient  to  ground  an 
aaion  upon,  but  at  the  kaft  fome  note  or  memorandum  of  it 
ftall  be  made  in  writing,  and  figned  by  the  party  to  be 
charged  therewith :    i.  Where  an  executor  or  adminiftrator 
promifes  to  anfwer  damages  out  of  his  own  eftate.    a.  Where 
a  man  undertakes  to  anfwer  for  the  debt,  default,  or  mifcar- 
riagc  of  another.    3.  Where  any  agreement  is  made,  upon 
confideration  of  marriage.    4.  Where  any  contraft  or  fale 
is  made  of  lands,  tenements,  or  hereditaments,  or  any  intereft 
therein.     5.  And,  laftly,  where  there  is  any  agreement  that 
is  not  to  be  performed  withj^  a  year  from  the  making  there- 
of.   In  all  thefe  cafes  a  mere  verbal  ajfumgtt  is  void  (4). 

«  4  Rep.  9a.  f  See  book  II.  ch.  30, 

(4)  Thefe  provifions  in  the  ftatute  have  produced  many  de- 
cifions  both  in  the  courts  of  law  and  equity. 

It  18  determined,  that  if  two  pcrfons  go  to  a  fhop,  and  one 

orders  goods,  and  the  other  fays,  « if  he  does  n^t  pay  I  will,  or  I 

^*^^-^^^-  N  '    V  "will 
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•  ^   •  ... 

From  thefe  expnfs  contrads  the  tranfition  is  eafjr  to  thofe 
that  are  ont^  implied  by  law.    Which  are  fuch  as  reafon  ami 


•mt^ 


'*  Will  fee  you  paid^'^  he  ts  not  bound  unkfs  hj&  eiigagement  i* 
reduced  into  writing.  In  all  fuch  cafes  the  que  (lion  is,  who  is  the 
buyer,  or  to  v/hom  the  credit  19  giveny  and  who  is  the  furety  ;  and 
that  question,  from  all  the  circumdances,  muft  be  afcertained  by 
the  jury :  for  if  the  perfon  for  whofe  ufe  the  goods  are  furnifhed 
be  liable  at  all,  any  promife  by  a  third  perfon  to  difcharge  the  debt 
muft  be  in  writing,  otherwife  it  is  void.  2  7*.  /J..80.'  H.  BL  Rep* 
1 20.  Mutual  promifes  to  marry  need  not  be  in  writing,  bpt  the 
flatute  relates  only  to  agreements  made  in  confideration  of  the 
marriage.  A  leafe  not  exceeding  three  years  from  the  making 
thereof,  and  in  which  the  rent  referved  amounts  to  two  thirds  of 
the  improved  value,  h  good  without  writing;  but  all  other  parol 
leafes  or  agreements  for  any  intereil  in  lands,  have  the*  c£Fed  of 
efl^tes  at  will  only.  Bull.  N.  P.  279.  All  declarations  of  trufts 
except  fuch  as  refult  by  implication  of  law,  muft  be  made  in  writ- 
ing.    29  Car.  II.  f.  3.  yi  7.  &  8, 

If  a  promife  depends  upon  a  contingency,  which  may  or  may 
not  fall  within  a  year,  it  is  not  within  the  flatute  ;  as  a  promife  to 
■pay  a  fum  of  money  upon-  a  death  or  marriage,  or  upon  the  return 
of  a  fhip,  or  to  leave  a  legacy  by  will,  is  good  by  parol;  for  fuch  a 
promife  may  by  poffibility  be  performed  within  the  year.  3  Bun, 
1278.     I  Sali.  280.  •  3  Salk.  9.  tsfe^ 

With'  regard  to  the  contrads  for  goods  of  the  Talue  of  10/., 
fee  3  y<L  448*  n.  6.  &  7.  .  [ 

But  a,  court  of  equity  wiH  decree  a  fpecific  performance  of  a  ver- 
bal contra<^,  when  it  is  confefTed  by  a  defendant  in  his  anfwer, 
or  whea  there  has  been  a  part  performance  of  it;  as  by  pay- 
ment of  "part  of  the  confideration  money,  or  by  entering  and 
expending  money  upon .  the  eftate,  for  fuch  a6ts  preclude  the 
party  from  denying  the  exiftence  of  the  contrail,  and  p^orc 
that  there  can  be  no  fraud  or  peijury  in  obtaining  the  exccut«>« 
of  it. 

If  one  party  only  figns  an  agreement,  he  is  bound  by  it ;  and  if 
an  agreement  is  by  parol,  but  it  is  agreed  it  fhall  be  reduced  into 
writing,  and  this  is  prevented  by  the  fraud  of  one  of  the  parties, 
performance  of  it  will  be  decreed.  2  Bro.  56^^,  $y  6.  See  3  Wooi^ 
Lea.  Ivii.  and  Fonhlanque  Tr.  ofEq.  h  i.  a  3./.  8.  5c  9,  where thi* 
fubje^  is  fully  and  learnedly  difculFed* 

5  jufticc 
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jufticc  di£late>  and  which  therefore  the  law  prcfamcs  that 
every  man  has  contraAed  to  perform ;  and,  upon  this  pre* 
fumption  makes  him  anfwerable  to  fuch  perfons^  as  fufTef 
by  his  non-performance*  /* 

Of  this  natnrc,  are,  firft,  fuch  as  are  neceffarily  implied  by 
the  fundamental  conftitution  of  government^  to  which  every  .    ^ 
'man  is  a  contrafting  party.    And  thus  it  is  that  every  perfon 
is  bound  and  hath  virtually  ajgrecd  to  pay  fuch  particular  fuhis  [  i5o  ]] 
of  money,  as  are  charged  on  him  by  the  fentcnce,  or  aflefTed 
by  the  interpretation,  of  the  law.     For  it  is  a  part  of  the 
original  cohtraft,  entered  into  by  all  mankind  who  partake 
the  benefits  of  fociety,  to  fubmit  in  all  points  to  the  muni- 
xipal  conftitutions  and  local  ordinances  of  that  (late,   of 
-which  each  individual  is  a  member.     Whatever  therefore 
the  laws  order  any  one  to  pay^  that  becomes  indaiitly  a  debt^ 
which  he  hath  beforehand  contraAed  to  difcbafge*    And 
this  implied  agreement  it  is,  that  gives  the  plaintiff*  a  right 
to  inftitute  a  fecond  a£lion;  founded  merely  on  the  general 
contract,  in  order  to  recover  fuch  damages  or  fum  of  money» 
as  are  aflefled  by  the  jury  and  adjudged  by  the.  court  to  be 
due  from  the  defendant  to  the  plaintiff  in  any  former  a£lion. 
'80  that  if  he  hath  9nce  obtained  a  judgment  againft  another 
for  a  certain  fum,  and  neglefts  to  take  out  execution  there* 
upon,  he  may  afterwards  bring  an  a£tion  of  debt  upon  this 
judgment  s,  and  (hall  not  be  put  upon  the  proof  of  the  ori-     ^ 
ginal  caufe  of  a£lion^  but  upon  (hewing  the  judgment  once 
obtained,  ftill  in  full  force,  and  yet  unfatisfied,  the  law  im- 
mediately implies,  that  by  the  original  contract  of  fociety  the 
defendant  hath  contra£led  a  debt,  and  is  bound  tb  pay  it. 
This  method  fiems  to  have  been  invented,  when  rfj/aftions 
iverc  n^ore  in  ufe  than  at  prefent,  and  damages  were  permitted 
to  be  recovered  thereon ;  in  order  to  have  the  benefit  of  a 
vmt  of  capias  to  take  the  defendant's  body  in  execution  for 
thofe  damages,  which  procefs  was  allowable  in  an  aAion  of 

>  1  Roll.  Abr.  600,  60 1. 

N  a  debt 
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debt  (in  confequence  of  the  ftatute  25  Edw.  III.  c.  17.)  but 
not  in  an  zQtion  real,  Wherdbre,  fince  the  difule  of  thofe 
feal  aflionSf  afflions  of  debt  upon  judgment  in  perfonal  fuits 
have  been  pretty  much  difcountenanced  by  the  cotirts,  as 
being  generally  ve^tatious  and  opprefEve,  by  harafEng  the  de- 
-  fendant  with  the  cods  of  two  actions  inftead  of  one. 

On  the  faone  principle  it  is|  (of  an  implied  original  con* 
tra£l  to  fubmit  to  the  rules  of  the  community  whereof  we 
iire  memberSi)  that  a  forfeiture  impofed  by  the  bye-laws  and 
[  161  ]  private  ordinances  of  a  corporation  upon  any  that  belong  to 
the  body»  or  an  amercement  fet  in  a  court-leet  or  court-baron 
upon  any  of  the  fuitors  to  the  court  (for  otherwife  it  will  not 
be  binding^)  immediately  create  a  debt  in  the  eye  of  the  law: 
and  fucb  forfeiture  or  amercement*  if  unpaid*  work  an  injury 
to  the  party  or  p^irties  entitled  to  receive  it ;  for  which  ihe 
remedy  is  by  adion  of  debt  ^«  .  . 

T^E  fame  reafon  may  with  equal  juftice  be  applied  to  all 
penal  ftatutes*  that  is,  fuch  afls  of  parliampnt  whereby  afor- 
.ffiture  is  infli£led  for  tranfgreffing  the  provifions  therein 
enabled.  The  party  offending  is  here  bound  by  the  funda* 
mental  contra6l  of  fociety  to  obey  the  4ire£lions  of  the  Ie> 
giilature*  and  pay  the  forfeiture  incurred  to  fuch  perfons  as 
the  law  requires.  The  ufual  application  of  this  forfeiture  is 
either  to  the  party  aggrieved,  or  elfe  to  any  of  the  king's  fub- 
«  je£ls  in  general.  Of  the  former  fort  is  the  forfeiture  inflided 
by  the  ftatute  of  Winchefter  ^  (explained  and  enforced  by 
feveral  fubfequent  ftatutes ')  upon  the  hundred  wherein  a 
man  is  rpbbed,  which  is  meant  to  oblige  the  hundredors  to 
make  hue  and  cry  after  the  felon ;  fop,  if  they  t.akehim,  they 
ftand  excufed.  But  otherwife  the  party  robbed  is  entitled  to 
profecute  them  by  a  fpecial  a£tion  on  the  cafe,  for  damages 
equivalent  to  his  lofs.    And  of  the  fame  nature  is  the  afiion 

*  Lflwofifj^/rrvf.  155.  '  •  *  lylli*.  c*  13..    09  Car.  II.  c.7» 
^^  5  Rep.  64.    Hob.  279.  ~  %  Geo.  If.  c«  16.  '  %%  Geo.  11*  c.  »4* 

*  13  Edw,  I.  G.  I.  '        '       . 

given 
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given  bjr  ftatute  9  Geo.  I.  c.  22.  comcnonly  called  the  black 

a£l,  againft  the  inhabitants  of  any  hundred,  in  order  to  make 

fatisfadlion  in  damages  to  all  perfons  who  have  fufFered  by 

the  offences  enumerated  and  made  felony  by  that  a£t.    But> 

more  ufually,  thefe  forfeitures  created  by  ftatute  are  given  at 

large,  to  any  common  informer ;  or,  in  other  wordsi  to  any 

fuch  perfon  or  perfons  as  will  fue  for  the  fame:  .and  hence 

fuch  aftions  are  called  popular  aftions,  becaufc  they  are  given 

to  the  people  in  general  "*•     Sometimes  one  part  is  given  to 

the  king,  to  the  poor,  or  to  fome  public  ufe,  and  the  other 

part  to  the  informer  or  profccutor ;  and  then  the  fuit  is  called 

a  qtn  tarn  aftion,  becaufe  it  is  brought  by  a  perfon  "  qin  [   162  J 

••  tarn  pro  domino  rege^  tsfc,  quamprofe  ipfo  in  hac  parte fequi^ 

*<  tur.^*     If  the  king  therefore  himfdf  commences  this  fuit, 

he  {hall  have  the  whole  forfeiture ".    But  if  any  one  hath  be<*  - 

gun  a  qui  ianif  or  popular  a£tion,  no  other  perfon  can  pur- 

fue  it ;  and  the  verdi£b  pafTed  upon  the  defendant  in  the  iirft 

fuit  is  a  bar  to  all  others,  and  conclufive  even  to  the  king  him- 

felf.     This  has  frequently  occafioned  offenders  to  procure 

their  own  friends  to  begin  a  fuit^  in  order  to  fo^eftall  and 

prevent  other  a£lions ;  which  pra£tice  is  in  fome  meafure 

prevented  by  a  ftatute  made  in  the  reign  of  a  very  fharp- 

fighted  prince  in  penal  laws,  4  Hen.  VII.  c.  20.  which  enads, 

that  no  recovery,  otherwifc  than  by  verdi£l,  obtained  by  col- 

lufion  in  an  action  popular,  fhall  be  a  bar  to  any  other  a£tion 

profecuted  bonajide.    A  provifion,  that  feems  borrowed  from 

the  rule  of  the  Roman  law,  that  if  a  perfon  was  acquitted  of 

any  accufation,  merely  by  the  prevarication  of  the  accufer, 

a  new  profecution  might  be  commenced  againft  him  ^ 

A  SECOND  clafs  of  implied  contrafls  are  fuch  as  do  not 
arife  from  the  exprefs  determination  of  any  court)  or  the  po« 
fitive  dire£lion  of  any  ftatute ;  but  from  natural  reafon,  and 
the  juft  conftruftion  of  law.  Which  clafs  exteftds  to  all 
prefumptive  undertakings  or  ajfumpftts ;  which  though  never 
perhaps  aflually  made,  yet  conftantly  arife  from  this  general 

»  See  book  II.  ch.  ag.  •  Jf,  47.  i5.->» 

■  2  Hawk.  P.  C.  268,  * 

N  5  implication 
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implication  ^d  intendment  of  the  courts  of  judicature»  that 
^       every  man  hath  engaged  to  perform  what  his  duty  or  juftice 
requires.     Thus,    . 

1.  If  I  employ  a  perfon  to  tr^nhSt  any  bufinefs  for  me, 
or  perform  any  work,  the  law  implies  that  I  undertook  or 
aifumed  to  pay  him  fo  much  as  his  labour  ucfcrved.  And  if 
I  neglect  to  make  him  amends,  he  has  a  remedy  for  this 
injury  by  bringing  his  aflicn  on  the  cafe  upon  this  implied 
ajfum^ttt  wherein  he  is  at  liberty  to  fugged  that  I  promifed 
to  pay  him  fo  much  as  he  reafonably  deferved,  and  then  to 

r  1^3  3  aver  that  his  trouble  was  really  worth  fuch  a  particular  fuRii 

V  which  the  defendant  has  omitted  to  pay.    But  this  valuation 

of  his  trouble  is  fubmitted  to  the  determination  of  a  jury ; 

who  will  aOefs  fuch  a  fum  in  damages  as  they  think  he 

really  merited.     This  is  called  an  affUm^tt  on  a  quantum 

tn^uit, 

* 

2.  There  is  alfo  an  implied  ojfutnpjtt  on  a  quantum  vakhat^ 
which  is  very  fimilar  to  the  former  \  being  only  where  one 
takes  up  goods  or  wares  of  a  jlradefman,  without  exprefsly 
agreeing  for  the  price.  There  the  law  contludes,  that  both 
parties  did  intentionally  agree,  that  the  real  value  of  the 
goods  fliould  be  paid ;  and  an  a£l^on  on  the  cafe  may 
be  brought  accordingly,  if  the  vendee  refufcs  to  pay  that 
value.  , 

• 

3.  A  THIRD  fpecies  of  implied  ajfutnpfits  is  when  one  has 
had  and  received  money  belonging  to  another,  without  any 
valuable  confideration  given  on  rhe  receiver's  part :  for  the 
law  eonftrues  this  to  be  money  had  and  received  for  the  ufc 
of  the  owner  only  ;  and  implies  that  the  perfon  fo  receiving 
promifed  and  undertook  to  account  for  it  to  the  true  pro- 
prietor. And,  if  he  unjuftly  detains  it,  an  a£lion  on  the 
cafe  lies  againft  hini  for  the  breach  of  fuch  implied  promife 
and  undertaking  \  and  he  will  be  made  to  repair  the  owner 
in  damages,  equivalent  to  what  he  has  detained  in  violatit^nof 
fuch  his  promiic.   This  is  a  very  extenfive  and  beneficial  re* 

roed]r» 
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mcdy^  applicable  to  almoft  every  cafe  where  the  defendant 
has  received  money  which  rx  aequo  et  bono  he  ought  to  refund* 
It  lies  for  money  paid  by  miftake  or  on  a  confideration  which 
happens  to  faili  or  through  impofition,  extortion,  or  oppref* 
fiouy  or  where  any  undue  advantage  is  taken  of  the  plaintiff's 
fituation*'. 

4*  Where  a  perfoi)  has  laid  out  and  expended  his  oWh 
money  for  the  ufc  of  another,  at  his  requefl,  the  ]aw  implies 
a  promiie  of  repayment,  and  an  adion  will  lie  on  this 

5*  Likewise,  fifthly,  upon  a  ftated  account  between  two  [  1^4  ] 
merchants,  or  other  perfons,  the  law  implies  that  he  againft 
whom  the  balance  appears  has  engaged  to  pay  it  to  the  other  \ 
though  there  be  not  any  adual  promife.  And  from  this  im- 
plication it  is  frequent  for  anions  on  the  cafe  to  be  brought^ 
declaring  that  the  plaintifT  and  defendant  had  fettled  their 
accounts  together,  injtmul  computajfent^  (which  gives  name 
to  this  fpecies  of  ajfumpftt^)  and  that  the  defendant  engaged 
to  pay  the  plaint!^'  the  balance,  but  has  fince  negle£led  to 
do  it.  But  if  no  account  has  been  made  up,  then  the  legal 
remedy  is  by  bringing  a  writ  of  account^  de  computo  *■ ;  com- 
manding the  defendant  to  render  a  juft  accountto  the  plaintiff^ 
or  (hew  the  court  good  caufe  to  the  contrary.  In  this  a£lion, 
if  the  plaintiff  fucceeds,  there  are  two  judgments:  the  firft 

»  4  Burr.  ion.  '  F^  N.  B.  >x6. 

«  Carth.  44£«    %  Keb.  99. 


(5)  If  a  ftirety  in  a  bond  pays  the  debt  of  the  principal,  he 
may  recover  it  back  from  the  principal  in  an  a£iion  of  aJfumpfit^ 
for  fo  much  money  paid  and  advanced  to  his  ufc ;  ^et  in  ancient 
times  thii  adlion  could  not  he  maintained  ;  and  it  is  faid,  that  the 
firft  cafe  of  the  kind,  in  which  the  plaintiff  fucceeded,  was  tried 
before  the  late  Mr.  J.  Gould  ait  Dorchefter.  But  this  is  perfedly 
coniiilcnt  with  the  equitable  prindples  of  an  ajfumpftu    %  T*  R^ 

N4  is, 
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is»  that  the  defendant  do.  account  (quod  computet)  before 
auditors  appointed  by  the  courts  and,  when  fuch  account  is 
fini{hed,  then  the  fecond  judgment  is,  that  he  do  pay' the 
plaintiff  fo  much  as  he  is  found  in  arrear.  This  a£tion,  bf 
the  old  common  law%  lay  only  againft  the  parties  themfelvesj 
and  pot  their  executors ;  becaufe  matters  of  account  refted 
folely  in  their  own  knowlege.  But  this  defe£t,  after  many 
iTruitlefs  ^attempts  in  parliament,  was  at  laft  remedied  by  fta- 
tute  4  Ann.  c.  i6.  which  gives  an  a£ltion  of  account  againfl 
the  executors  and  adminidrators.  But  however  it  is  found 
by  experience,  that  the  mod  ready  and  cffefluai  way  to  fettle 
ihefc  matters  of  account  is  by  bill  in  a  court  of  equity,  where 
a  difcovery  may  be  Had  on  the  defendant's  oath,  without  re« 
lying  merely  on  the  evidence  which  the  plaintiff  may  be  able 
to  produce.  Wherefore  aftions  of  account,  to  compel  a 
man  to  bring  in  and  fettle  his  accounts,  are  now  very  feldom 
ufed  ;  though,  when  an  account  is  once  ftated,  nothing  is 
more  common  than  an  a£lion  upon  the  implied  affumpftt  to 
pay  the  balance. 

r  |(J^  T  6.  The  laft  qlafs  of  contradls,  implied  by  reafon  andcon- 
ftruftion  of  law,  arifes  upon  this  fuppofition,  that  every  one 
who  undertakes  any  office,  employment,  truft,  or  duty,  con-* 
tra£^s  with  thofe  who  employ  or  entruft  him,  to  perform  it 
with  integrity,  diligence,  and  (kill.  And,  if  by  his  want 
of  either  of  thofe  qualities  any  injury  accrues  to  individuals, 
theyhavc  therefore  their  remedy  in  damages  by  a  fpecial  ac- 
tion on  the  cafe.  A  few  in  (lances  will  fully  illuftrate  this 
matter.  If  an  officer  of  the  public  is  guilty  of  negleA  of 
duty,  or  ^  palpable  brdach  of  it,  of  non-feafance  or  of  niif> 
feafance  9  as,  if  the  flierlff  does  not  execute  a  writ  fcnt  to 
him^  or  if  he  wilfully  makes  a  falfe  return  thefcof  5  in  both 
thefe  cafes  the  party  aggrieved  fliall  have  an  afliop  on  the  cafe^ 
for.  damages  to  be  affeffed  by  a  ju^y^  If  aiheriff  pr  gaoler 
faffers  a  jprifonejri  who  is  taken  upon  mefne  procefs  (that^ 

.*  Co.  Litt.  90.  .      }  Moor.  431.     II  Rep.  99. 

-         ■  % 
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h,  during  the  pendency  of  a  fuit)  to  elcape,  he  is  liaUe  ta 
an  a£tion  on  the  eafe  "•  But  if,  after  judgment,  a  gaokr  or 
a  (heriff  permits  a  debtor  to  efcape,  who  is  charged  in  execu- 
tion for  a  certain  fum  ;  the  debt  immediately  becomes  hi# 
own,  and  he  is  compellable  by  adiion  of  debt^  being  for  %. 
fum  liquidated  and  afrertained,  to  fatisfy  the  creditor  hi» 
whole  demand:  which  do£lrine  is  grounded^  on  the  equity 
of  the  ftatutes  of  Weftm.  2.  13  £dw.  I.  c.  1 1*  and  i  Ric  11. 
c.  1 2.  An  advocate  or  attorney  that  betray  the  caofe  of  their 
client,  or,  being  retained,  negle£^  to  appear  at  the  trial,  by 
which  the  caufe  mifcarries,  arc  liable  to  an  acflion  on  the  cafe^ 
for  a  reparation  to  their  injured  client  *  (6).  There  is  alfo 
in  law  always  an  implied  contra£b  with  a  common  inn-keeper» 
tQ  f<^cuTehis  guefts  goods  in  his  inn;  with  a  common  carrier 
or  bargemafter,  to  be  anfwerable  for  the  goods  he  carries  {7}  \ 

«  Cro.  Elis.  6x5.     Comb.  69.  '  Finch.  L.  188. 

*  Bro.  yihr,  t,  parliament,  19.  2  Inft*  382* 


(6)  It  has  been  held^  that  an  ad:xon  could  not  be  maintained 
againfl  an  advocate  for  negle6Ung  to  appear  at  the  trial,  by  whidi 
the  caufe  mifcarried.  The  client  muft  rely  only  upon  hit  advo. 
cate's  honour.  But  in  fuch  a  cafe  I  conceive  if  complaint  was 
made  to  the  court  in  which  the  advocate  practices,  it  would  cen* 
fure  him,  or  perhaps  difbar  him. 

(7)  In  the  cafe  of  Fofnvard^.  Pittartf^  i  T.  R,  27.  it  was  de- 
termined that  the  carrier  was  liable  for  a  lofs  occafioned  by  a  fire, 
which  the  jury  exprefsly  found  was  not  owing  to  any  negligence 
on  the  part  of  the  carrier  ;  and  Lord  Mansfield  declared,  that  ^'  by 
**^  the  cuftom  of  the  realm ,  that  is,  by  the  common  law,  a  carrier 
'<  is  in  the  nature  of  an  infurer.  It- is  laid  down,  that  he  is  liable 
*«  for  every  accident,  except  by  the  aft  of  God  or  the  king's 
^<  enemies.  Now  what  is  the  acl'of  God  ?  I  coniider  it  to  mean 
**  fomething  in  oppoiition  to  the  aA  of  mian,  for  every  thing  is 
**  the  a6l  of  God  that  happens  by  his  permiffion  ;  every  thing, 
*^  by  his  knowledge.  But  to  prevent  litigation,  coUufion,  and 
'<  the  neceffity  of  going  into  circumftances  impoffible  to  b&  ua-.' 
**  ravelled,  the  law  prefumes  againft  the  carrier,  unlefs  he  ftiewa 
*'  it  wa^  done  by  the  king's  enemies,  or  by  fuch  aft  as  could  not 

•*  happen 
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with  a  common  hrtm,  that  he  (hoes  a  horfe  well,  without 
him  ;  with  a  common  taylor,  or  other  worl(man>  that 


*•  happen  by  the  intervention  of  man,  as  (lorms,  lightning,  and 
••  tcmpefts.  If  an  armed  force  come  to  rob  the  carrier  of  the 
••  goods,  he  is  liable ;  and  the  true  rcafon  is,  for  fear  it  may  give 
**  room  for  collution,  that  the  mailer  may  contrive  to  be  robbed 
•*  on  pnrpofie  and  fharc  the  fpoiL" 

The  fame  is  the  law  refpefting  carriers  on  navigable  rivers  or 
the  higli  feas,  fubjed  to  reftridions  by  two  ads  of  parliament. 
The  7  Geo.  II.  c.'i5.  provides  that,  if  the  lofs  arifes  by  the  em- 
bezzlement or  difhoncfly  of  the  mafter  or  any  of  the  mariners 
in  the  fliip>  the  owner  fhall  only  be  liable  to  the  amount  of  the 
Talue  of  the  fhip  and  freight,    i  T,  R.  iS. 

The  26  Geo.  III.  c.  86.  ftlll  farther  provides,  that  the  (hip- 
owners  ihall  not  be  liable  for  a  lofs  occafioned  by  a  robbery  or 
embezzlement  committed  by  any  perfon  whatever  without  their 
privity  beyond  the  value  of  the  ftiip  and  the  freight. 

And  it  exempts  them  from  all  liability  to  anfwer  for  a  lofs  oc» 
cafioned  by  ,fire,  and  alfo  in  the  cafe  of  a  robbery  of  gold,  filvcr, 
watches,  and  precious  ftones,  unkfs  the  proprietor  declare  to  the 
nailer  or  (hip-owners  in  ^writing  the  nature  and  value  of  fuch  arti» 
cles.  Bat  ftill  many  cafes  occur,  which  tlie  (hip-owners  think  fo 
hard  upon  them,  that  they  have  made  frequent  attempts,  but 
without  fuccefs,  to  prevail  upon  the  legiflature  to  give  them  far-« 
ther  relief*  , 

The  rate  of  carriage  being  not  only  a  compenfation  for  labour 
and  the  expence  incurred,  but  alfo  a  premium  of  infurance  for  the 
fefe  delivery  of  the  goods  entrufted  to  the  care' of  the  carrier,  he 
may  therefore  make  a  fpecial  contract,  by  giving  notice  that  he 
will- not  be  anfwerable  for  money  or  other  valuable  articles  aboTC 
a  certain  fum  unlefs  he  has  notice  of  them,  and  is  paid  an  exs 
traordinary  fum  for  the  infurance.  But  the  canier  muft  prove 
notice  of  this  to  the.  owner  of  the  goods,  in  order  to  defend  him- 
felf  in  an  a£lion,  by  proving  that  fuch  notice  was  (luck  up  in  a 
confpicuous  part  of  the  office,  when  the  owner  brought  his  goods^ 
or  that  it  was  advert i^sed  in  a  Newfpapcr,  which  he  was  accuilom- 
ed  to  redd ;  but  the  prd6):ice  is  now  fo  general;  or  perhaps  uui- 
Vcrfal,  %vith  the  proprietors  of  (lage- coaches,  that  the  jury  will 
prefume  that  the  owner  of  the  article  carried  bad  .notice  upon  the 

flightcft 
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be  performs  h»  buCnefs  in  a  workmanlike  manner !  in  which 
if  they  fail,  an  a£lion  on  the  cafe  lies  to  recover  damages  for 
fach  breach  of  their  general  undertaking  ^«  But  if  I  employ  [  166  1 
a  perfon  to  tranfa£k  any  of  thefe  concerns^  whofe  commoa 
profefCon  and  bufinefs  it  is  not,  the  law  implies  no  fuch^/- 
fjfral  undertaking ;  but,  in  order  to  charge  him  with  damages, 
a^^r/j/ agreement  is  required.  Alfo,  if  an  inn^keeper,  or 
other  vi^ualler,  hangs  out  a  fign  and  opens  his  houfe  for  tra- 
vellers, it  is  an  implied  engagement  to  entertain  all  peifons 
who  travel  that  way ;  and  upon  this  univerfal  ajfum^tt  an 
a£lion  on  the  cafe  will  lie  agiiinft  him  for  damages,  if  he 
without  good  reafon  refufcs  to  admit  a  traveller  ^  If  any 
one  cheats  me  with  falfe  cards  or  dice,  or  by  falfe  weights  and 
meafures,  or  by  felling  me  one  commodity  for  another,  an 
nSdon  on  the  cafe  alfo  lies  againft  him  for  damages  upon 
the  contra£l  which  the  law  always  implies,  that  every  tranf- 
a£^ion  is  fair  and  honed  \  In  contradls  likewife  for  fales^ 
it  is  conftantly  underftood  that  the  feller  undertakes  that  the 
-commodity  he  fells  is  his  own;  and  if  i^  proves  otherwife, 
an  a£lion  on  the  cafe  lies  againft  him,  to  exa£i  damages  for 
this  deceit.  In  comrades  for  provifions  it  is  always  implied 
that  they  are  wholefome  ;  and,  if  they  be  not,  the  fame  re- 
medy may  be  had.  Alfo  if  he,  that  felleth  any  thing,  doth 
upon  the  fale  warrant  it  to  be  good,  the  law  annexes  a  tacit 
contract  to  this  warranty,  that  if  it  be  not  fo,  he  Ihall  make 
compenfation  to  the  buyer:  elfe  it  is  an  injury  to  good  faith, 
for  which  an  aAiononthe  cafe  will  lie  to  recover  damages^* 
The  warranty  muft  be  upon  the  faUi  for  if  it  be  made  ajier^ 
and  not  at  the  time  of  the  faje,  it  is  a  void  warranty  ^ :  for  it  is 
then  made  without  any  confideiation  \  neither  does  the  buyer 

y  1 1  Rep.  54.     s  Sauad.  314.  ^  F.  N.  B.  94. 

s  1  Ventr.  333*  *  f  Ucb.  h»  1%^. 

*  10  Rep.  56* 

(lighteil  evidence  of  this  nature.  And  the  court  of  common  pleas 

have  determined,  that  if  a  perfon,  who  has  notice  of  (uch  condi- 

tiong,  ftndi  his  goods  without  paying  the  extraordinary  premium, 

he  is  guilty  of  a  fraud,  and  if  they  are  loll,  be  fliall  not  recover 

even  to  the  extend  of  5/.  or  the  fum  limited    4  Burr*  2298* 

I  Hen.  £1:  29S. 

then 
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tlien  tdke  the  goods  upon  the  ci'edit  of  the  vendor.    Alfo  the 
'M'aiTanty  can  only  reach  to  things  in  being  at  the  time  of  the 
vrarranty  made,  and  not  to  things  infuturo:  as,  that  a  horfe 
is  found  at  the  buying  of  him  \  not  that  he  will  he  found  two 
years  hence  (8).    But  if  the  vendor  knew  the  goods  to  be  un- 
found^  and  hath  ufed  any  art  to  difguife  them^,  or  if  they 
are  in  any  fliape  different  from  what  he  reprefents  them  to  be 
[  *i6c  ]  ^  the  buyer,   this  artifice  Ihall  be  equivalent  to  an  exprefs 
warranty,  and  the  vendor  is  anfwerable  for  their  goodnefs. 
A  general  warranty  will  not  extend  to  guard  againft  defe£ls 
that  are  plainly  and  obvioufly  the  obje£l  of  one^s  fenTes,  as  if 
a  horfe  be  .warranted  perfeA,  and  wailts  either  a  tail  or  an 
ear,  unlefs  the  buyer  in  this  cafe  be  blind.     But  if  cloth  is 
warranted  to  be  of  fuch  a  length,  when  it  is  not,  there  an 
a£lion  on  the  cafe  lies  for  damages ;  for  that  cannot  be  dif- 
cerned  by  fight,  but  only  by  a  collateral  proof,  the  meafuring 
it  *.     Alfo  if  a  horfe  is  warranted  found,  and  he  wants  the 
fight  of  an  eye,  though  this  feems  to  be  the  objeflk  of'one*s 
fcnfes^  yet  as  the  difcernment  of  fuch  defe£ts  is  frequently 
matter  of  fkill,  it  hath  been  held  that  an  a£tion  on  the  cafe 
lietfi,  to  recover  damages  for  this  impofition  ^ 

Besides  the  fpecial  a£tion  on  the  cafe,  there  is  alfo  a  pe- 
culiar remedy,  intitled  an  adion  of  deceit  s^  to  give  damages 
in  fome  particular  cafes  of  fraud  j  and  principally  where  one 
man  does  any  thing  in  the  name  of  another,  by  which  he  is 
deceived  or  injured  ** ;  as  if  one  brings  an  adion  in  another^s 
name,  and  then  fufFers  a  non-fuit,  whereby  the  plaintiff  be- 
comes liable  to  cods :   or  where  one  obtains  ot  fuifers  a 

"*  2  Roll.  Rep.  5.  «  F.  N.  B  95. 

«  Finch.  L.  1S9.  **  L%w  of  nifi  f  rim,  ^o^ 

'  Salk.  6ii.- 

(^]  There  feems  to  be  ijo  reafon  or  principle,  why,  upon  a  fuf- 
ficient  cQnfideration,  an  exprefs  warranty  that  a  horfe  fhould  con- 
tinue found  for  two  years,  (hould  not  be  valid.  Lord  Mansfield 
declared,jn  a  cafe  in  which  the  fenteftcc  in  the  text  was  cited,  **  there 
♦*  is  no  doubt  but  you  may  warrant  a  future  ev«nt."  Doufg.  707. 

15  fraudulent 
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fraudulent  recovery  of  lands,  tenements,  or  chattels,  to  the 
prejudice  of  him  that  hath  right.  As  when  by  collufion  the 
attorney  of  the  tenant  makes  default  in  a  real  a£fcion,or  where 
the  flieriff  returns  that  the  tenant  was  fummoned  when  he 
was  not  fo,  and  in  either  cafe  he  lofes  the  land,  the  writ  of  ^ 
deceit  lies  agatnft  the  demandant,  and  alfo  the  attorney  or  the 
IheriflFand  his  officers ;  to  annul  the  former  proceedings  and 
recover  back  the  land  K  U  alfo  lies  in  the  cafes  of  warranty 
before-mentioned,  and  other  perfonal  injuries  committed 
contrary  to  good  faith  and  honefty  K  But  an  adlion  oa  tie 
ca/ff  for  damages,  in  nature  of  a  writ  o(  deceit^  is  more  ufually 
brought  iipon  thefe  occaGons  K  And  indeed  it  is  the  only  '^ 
rcoicdy  for  a  lord  of  a  manor,  in  or  out  of  antient  de*[  ^i66  3 
mefne,  to  reverfe  a  fine  or  recovery  had  in  the  king's  courts 
of  lands  lying  within  his  jurifdidion ;  which  would  other- 
wife  be  thereby  turned  into  frank  fee.  And  this  may  be 
brought  by  the  lord  againft  the  parries  and  ee/luy  que  u/e  of 
ficfa  fine  or  recovery^  and  thereby  he  (hall  obtain  judgment 
not  only  for  damages  (which  are  ufually  remitted)  bat  alfo 
to  recover  his  court,  and  jurifdi^ion  over  the  lands,  and  to 
annul  the  former  proceedings  \ 

Thus  much  for  the  non-performance  of  contracts  exprefs 
or  implied;  which  includes  every  polfible  injury  to  what  it  . 
by  far  the  moft  confiderable  fpecies  of  perfonal  property;  viz, 
^  that  which  confifts  in  a£Hon  merely,  and  Hot  in  poflTeffion. 
Which  finiOies  our  inquiries  into  fuch  wrongs  as  may  be 
offered  to  perfonal  property,  with  their  feveral  remedies  by 
folt  or  a&ion. 

*  Booth,  real  aai<mi,  251.    Rail.       >»  3  Ley.  4x9.    • 

£nt.  221  222.     Sccpag.  405.  "Raft.   £ntr.   ioo«  ^«      3  Lev.  41 5« 

*  F.N.  B.  98.  Lutw<  711.  749*    >     •    '      ' 

*  Booth.  253.    Co.  Entr.  S. 
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CHAPTER    THE    TENTH. 


»l 


OP  INJURIES  TO  REAL  PROPERTY, 

AND    FIRST    OF    DISPOSSESSION,     OR 

OUSTER  OF  THE  FREEHOLD. 


T  COME  now  to  conGder  fuch  Injuries  as  afFefl  that  fpe- 
A  exes  of  property  which  the  laws  of  England  have  dend* 
mihated  reah  as  being  of  a  more  fub(lantial  and  permof 
sent  nature,  than  thofe  tranCcory  rights  of  which  perfonai 
chattels  are  thA  object*  . 

Real,  injuries  then,  or  injuries  afFefling  real  rights,  arc 
principally  fix;  i.  Oufter;  2.  Trefpafs;  3.  Nufancd; 
4*  Wafte;    5.  Sttbtra£tion ;    6.  Didurbance. 

i  .        •     ^ 

Ouster,  or  difpoflefiiony  is  a  wrong  or  injury  that  carries 

with  it  the  any^tion  of  pofieOion ;  for  thereby  the^wrppg^ 
do^r  gets  into  the  a£lusil  occupation  of  the  l^d  or  heredita- 
qiQnt,  and  obliges,  him  that  hath  a  right  to  feek  his  legal 
remedy;  in  order  to  gain  poiTtilion,  and  damajges  for  the  jo- 
jury  fuftained.  And  fuchouiler,  or  difpofTeflTion,  may  either 
be  of  thefreeho/dj  or  o£ chattels  real.  Oufter  of  thc/reebold  is 
e£Fe£led  by  one  of  the  following  methods,  i.  Abatement; 
a.Intrufion;  3.  DifTeifin;  4.  Difcontinuance ;  5.  Deforce* 
mcnt.  All  of  which  in  their  order,  and  afterwards  their 
rcfpediivc  remedies, "will  be  confidcred  in  the  prefent  chapter. 

I.  And,  firft,  an  abatement  x%  where  a  perfon  dies  feifed  of 
an  inheritance,  and  before  the  heir  or  devifee  enters,  a  ftranger 

who 
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who  has  no  tight  makes  eAtry,  and  gets  pofleflion  of  the  free-, 
hold:  this  entry  of  him  is  called  an  abatement,  and  he  him* 
felf  is  denominated  an  abator  *.  It  is  to  be  obferved  that 
this  cxpreffion,  oiabatwgy  which  is  derived  from  the  French, 
and  iignifitrs  to  quaih,  beat  down,  or  deftroy,  is  u fed  by  our 
law  in  three  fcnfes.  The  firft,  which  feems  to  fac  the  pri- 
mitive fenfe,  is  that  of  abating  or  beating  down  a  nufance, 
of  which  we  fpoke  in  the  begi{)nii<g  of  this  book  ^  \  and  in 
a  like  fenfe  it  is  ufed  in  ftatute  Weftm.  i.  3  Edw.  I,  c*  17. 
where  mention  is  made  of  abating  a  caflle  or  fortrefs ;  in 
which  cafe  it  clearly  iignifies  to  pull  it  down,  and  level  it 
with  the  ground.  The  fecond  fignification  of  abatement  is 
that  of  abating  a  writ  or  a£lion,  of  which  we  fliall  fay  more 
hereafter :  here  it  is  tak^n  figuratively,  and  fignifics  the  over- 
throw or  defeating  of  fii/ch  writ,  by  fome  fatal  exception  to 
it.  The  lad  fpecies  of  abatement  is  that  we  have  now  before 
us;  which  is  alfo  a  figurative  expreflion  to  denote  that  the 
rightful  poiTeflion  or  freehold  of  the  heir  or  devifee  is  over- 
thrown by  the  rude  intervention  of  a  (Iranger, 

This  abatement  of  a  freehold  is  fomewhat  (imilar  to  an 
immediate  occupancy  in  a  (late  of  nature,  which  is  efTefted 
by  talking  poffeffion  of  the  land  the  fame  inftant  that  the  prior 
occupant  by  his  death  relinquifhes  it.  But  this,  however 
agreeable  to  natural  juftice,  conCdering  man  merely  as  an 
individual,  is  diametrically  oppofite  to  the  law  of  fpciety,  and 
particularly  the  law  of  England:  which,  for  the  prefervation 
of  public  peace,  hath  prohibited  as  far  as  poiLble  all  acqai- 
fitions  by  mere  occupancy  :  and  hath  dir&^ed  that  lands,  on 
the  death  ot  the  prefent  pofleiTor,  flK)uld  immediately  vcft 
either  in  fome  perfon^  exprefsly  named  and  appointed  by  the 
deceafed,  as  his  devifee  ;  or,  on  default  of  Juch  appointment^ 
in  fuch  of  his  next  relations  as  the  law  hath  fele£led  and 
poioted  out  as  his  natural  reprefentative  or  heir.  Every 
entry,  therefore  of  a  mere  ftranger  by  way  of  intervention 
between  the  ancellor  and  heir  or  perfon  next  entitled,  which 

•  Finch.  Li  195.  ^  pa^c  5. 

keeps 
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keeps  the  heir  or  devifeeout  of  pofiefiion,  is  one  of  the  higheft 
injuries  to  the  right  of  real  property. 

2.  The  fecond  fpccies  of  injury  by  oufter,  or  amotion 
of  pofleffion  from  the  freehold,  is  by  intrujion  :  which  is  the 
entry  pf  a  ftranger,  after  a  particular  cftate  of  freehold  is  de- 
termined, before  him  in  remainder  or  reverfion.  And  it 
happens  where  a  tpnant  for  term  of  life  dicth  feifcd  of  certain 
lands  and  tenements,  and  a  ftranger  cntereth  thereon,  after 
fuch  death  of  the  tenant,  and  before  any  entry  of  him  in  re- 

*  mainder  or  reverfion  *=.  This  entry  and  interpofition  pf  the 
ftranger  differ  from  an  abatement  in  this  •,  th'at  an  abatement 
is  always  to  the  prejudice  of  the  heir,^br  immcdiz'te  devifec, 
an  intrufion  is  always  to  the  prejudipe  of  hitn  in  remainder 
or  reverfion.  For  example  :  if  A  dies  fcifed  of  ^ands  in  fee- 
fimple,  and,  before  the  entry  of  B  his' heir,  C  enters  thereon, 
this  is  an  abatement ;  but  if  A  be  tenant  for  life,  with  re^- 
mainder  to  B  in  fee-fimple,  arid,  after  the  death  of  A,  C 
enters,  this  is  an  intrufion.  Alfo  if  A  be  tenant  (or  life  on 
leafe  from  B,  or  his  anceftors,  or  be  tenant  by  the  curtefy, 
or  in  dower,  the  reverfion  being  vefted  in  B ;  and  after  the 
death  of  A,  C  enters  and  keeps  B  out  of  pofleffion,  this  is 
likewife  an  intrufion.  So  that  an  intrufion  is  always  ;mme« 
diately  confequent  upon  the  determination  of  a  particular 
eftate ;  an  abatement  is  always  confequent  upon  the  defcent 
or  dcvife  of  an  eftate  in  fee-fimple. .  And  in  either' cafe  the 
injury  is  equally  great  to  him  whofe  pofleffion  is  defeated  by 
this  unlawful  occupancy. 

3.  The  third  fpecies  of  injury  by  oufter,  or  privation  of 
the  freehold,  is  by  dijpiftn,  DiflTeifin  is  a  wrongful  puttiiig 
out  of  him  that  is  feifed  of  the  freehold  **.  The  two  former 
fpecies  of  injury  were  by  a  wrongful  entry  where  the  poflTeflion 
was  vacant  \  but  this  is  an  attack  upon  him  who  is  in  a£tual 
poflfeffidn,  and  turning  him  out  of  it.  Thofe  were  an  oufter 
from  a  freehold  in  law  5  this  is  an  oufter  from  a  freehold  in 
deed.  DiflTeifin  may  be  efTeded  eitherincorporeal  inheritances^ 

•  Co.  Litt.  277.  F.N.B.  103,  204.  *  Co.  Litt.  %^J,' 
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or  incorporeal.  DilSeifin  of  things  corpOreali  as  of  houfes» 
lands,  ^c»  muft  be  by  entry  and  aAual  difpofleffion  of  the 
freehold  • ;  as  if  a  man  enters  either  by  force  or  fraud  into 
the  houfe  of  another,  and  turns,  or  at  lead  keeps,  him  or  his 
fervants  out  of  pofieflion.  Diif^ifin  of  incorporeal  heredita- 
ments cannot  be  an  a6lual  difpofieffion ;  for  the  fubje£t  itfelf 
18  neither  capable  of  aflual  bodily  pofleflion,  npr  difpofieflion: 
but  it  depends  on  their  refpe£live  natures,  and  various  kinds) 
being  in  general  nothing  more  than  a  difturbance  of  the  owner 
in  the  means  of  coming  at,  or  enjoying  them.  With  regard 
to  freehold  rent  in  particular,  our  antient  law*books  ^  men- 
tion five  methods  of  working  a  difleifin  thereof:  i.  By  ^»* 
clofure;  where  the  tenant  fo  enclofeth  the  houfe  or  land,  that 
the  lord  cannot  come  to  diftrein  thereon,  or  demand  it:  2.  By 
forejidller^  or  lying  in  wait :  when  the  tenant  befetteth  the 
way  with  force  and  arms,  or  by  menaces  of  bodily  hurt  af« 
frights  the  lefTor  from  coming :  3.  By  refcouss  that  is,  either 
by  violently  retaking  a  diftrefs  taken,  or  by  preventing  the 
lord  with  force  and  arms  from  taking  any  at  all :  4.  By  r^- 
plevin ;  when  the  tenant  replevies  the  diftrefs  at  fuch  time 
when  his  rent  is  really  due :  5.  By  denial;  which  is  when 
the  rent  being  lawfully  demanded  is  not  paid.  All,  or  an^  of 
thefe  circumftances  amount  to  a  difleifin  of  rent;  that  is,  they 
wrongfully  put  the  owner  out  of  the  only  poflfeflipn,  of  which 
the  fubjc£t- matter  is  capable,  namely,  the  receipt  of  it.  But 
all  thefe  difileifins,  of  hereditaments  incorporeal,  are  only  fo 
at  the  ele£lion  and  choice  of  the  party  injured ;  if,  for  the 
fake  of  more  cafily  trying  the  right,  he  is  pleafed  to  fuppofc 
himfelf  difleifcd  ^.  Otherwifc,  as  there  can  be  no  aftual 
difpoflefliion,  he  cannot  be  compulfively  difieifed  of  any  in- 
corporeal hereditament. 

Akd  fo  too,  even  in  corporeal  hereditaments,  a  man  may 
frequently  fuppofe  himfelf  to  be  diflcifed,  when  he  is  not  fo 
in  faft,  for  the  fake  of  entitling  himfelf  to  the  more  eafy  and 
commodious  remedy  of  an  aflife  of  novel  diffeiftn^  (which  will 
be  explained  in  the  fequcl  of  this  chapter,)  inftead  of  being 

«  Co.  Litt.  x8i.  >  Lict.  ^  52^,  589. 

^  Finch.  L.  165,  t66.  Litt.  §  137,  ^e. 
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driven  to  the  more  tedious  procefs  of  a  writ  of  entry  <•  The 
true  injury  of  compulGve  difleiCn  feems  to  be  that  of  difpo(- 
fcfiing  the  tenant,  and  fubilituting  onefelf  to  be  the  tenant  of 
the  lord  in  his  ftead ;  in  order  to  which  in  the  times  of  pure 
feodal  tenure  the  confent  or  connivance  of  the  lord,  who 
upon  every  defcent  or  alienation  perfonally  gave,  and  who 
therefore  alone  could  change,  the  feifm  or  inveftiture,  fiecms 
to  have  been  confidered  as  neceflary.  But  when  in  procefs  of 
time  the  feodal  form  of  alienations  wore  off,  and  the  lord  was 
no  longer  the  inftrument  of  giving  a£lual  feifin,  it  is  probable 
that  the  lord's  acceptance  of  rent  or  fervice,  from  him  who 
had  difpofleiTed  another,  might  conftitute  a  complete  diffeifin. 
Afterwards^  no  regard  was  had  to  the  lord's  concurrence, 
but  the  difpofleifor  himfelf  was  confidered  as  the  fole  difleifor : 
and  this  wrong  was  then  allowed  to  be  remedied  by  entry 
only,  without  any  form  of  law,  as  againft  the  difleifor  him- 
felf; but  required  a  legal  procefs  againft  his  heir  or  alienee. 
And  when  the  remedy  by  aflife  was  introduced  under Henryll, 
to  redrefs  fuch  difleiCns  as  had  been  committed  within  a  few 
years  next  preceding,  the  facility  of  that  remedy  induced 
others,  who  were  wrongfully  kept  out  of  the  freehold,  to 
feign  or  allow  themfelves  to  be  difieifed,  merely  for  the  fake 
of  the  remedy. 

These  three  fpecies.  of  injury,  abatement^  tntruJUn^  and 
dijfeiftn^  are  fuch  wherein  the  entry  of  the  tenant  ab  initio^  as 
well  as  the  continuance  of  his  pofTefHon  afterwards,  is  un- 
lawful. But  the  two  remaining  fpecies  are  where  the  entry 
of  the  tenan:  was  at  firft  lawful,  but  the  wrong  confifts  In 
the  detaining  of  pofleflion  afterwards* 

4.  Such  is,  fourthly,  the  injury  oi  difcontinuance  :  which 
happens  when  he  who  hath  an  eftate-tail,  maketh  a  larger 
eftate  of  the  land  than  by  law  he  is  entitled  to  do** :  in  which 
cafe  the  eftate  is  good,  fo  far  as  his  power  extends  who  made 
it,  but  no  farther.  As  if  tenant  in  tail  makes  a  feoffment 
in  fee-fimple,  or  for  the  life  of  the  feofiee,  or  in  tail  s  all 

•  Btngb*  pMrnft  r«  7.    4  Burr.  iio.  ,^  Finch*  L.  190* 
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which  are  beyond  his  power  to  tnake^  for  that  by  the  com* 
men  law  extends  no  farther  than  to  make  a  leafe  for  his  own 
life}  in  fuch  cafe  the  entry  of  the  feoffee  is  lawful  during  the 
life  of  the  feoffor ;  but  if  he  retains  the  poffeffion  after  the 
death  of  the  feoffor,  it  is  an  injury,  which  is  termed  a  dif« 
continuance ;  the  antient  legal  edate,  which  ought  to  hav« 
furvived  to  the  heir  in  tail,  being  gone,  or  at  leaft  fufpended, 
and  for  a  while  difcontinued.  For,  in  this  cafe,  on  the  death 
of  the  alienors,  neither  the  heir  in  tail,  nor  they  in  remainder 
or  reverfion  expectant  on  the  determination  of  the  eftate-tail, 
can  enter  on  and  poilefs  the  lands  To  alienated.  Alfo,  by  the 
common  law,  the  alienation  of  an  hu(band  who  was  feifed  in 
the  right  of  his  wife,  worked  a  difcontinuance  of  the  wife's 
cftate:  till  the  ftatute  32  Hen.  VIII,  c»  28.  provided,  that 
no  z&  by  the  httlband  alone  (hall  work  a  difcontinuance  of. 
Or  prejudice,  the  inheritance  or  freehold  of  the  wife  i  but 
that,  after  his  death,  (he  or  her  heirs  may  enter  on  the  lands 
in  queAion.  Formerly  alfo,  if  an  alienation  was  made  by  a 
lole  corporation,  as  a  bi(hop  or  dean,  without  confent  of  the 
chapter,  this  was  a  difcontinuance  K  But  this  is  now  quite 
antiquated  by  the  difabling  (latutes  of  i  Eliz.  c»  19.  and 
13  Eliz.  c.  10.  which  declare  all  fuch  alienations  abfolutely 
void  ai  initio,  and  therefore  at  prefent  no  difcontinuance  can 
l)e  thereby  occafioned* 

5.  The  fifth  and  laft  fpecies  of  injuries  by  ouder  or  pri- 
vation of  the  freehold,  where  the  entry  of  the  prefent  tenant 
or  poffeffor  was  originally  lawful,  but  his  detaihef  is  now 
become  unlawful,  is  that  by  deforcement.  This,  in  it*s  moft  ex- 
tenfive  fenfe,  is  nomen  generaljjfftmum ;  a  much  larger  and  more 
comprehenfive  expreffion  than  any  of  the  former:  it  then 
fignifying  the  holding  of  any  lands  or  tenements  to  which 
another  perfon  hath  a  right  ^.  So  that  this  includes  as  well  an 
abatement,  an  intrufion,  a  diffeifin,  or  a  difcontinuance,  as 
any  other  fpecies  of  wrong  whatfoever,  whereby  he  that  hath 
right  to  the  freehold  is  kept  out  of  poffeffion.  But,  ascontra- 
diftinguifticd  from  the  former^  it  is  only  fuch  a  detainer  of  the 

*  F.  N.  B.  194.  *  Co.  Litt.  277. 
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freehold^  from  him  that  hath  the  right  o£  property,  but  never 
had  any  poiTeflion  under  that  right,  as  falls  within  none  of 
(he  injuries  which  we  have  before  explained.  As  in  cafe 
where  a  lord  has  a  feignory,  and  lands  efcheat  to  him  prop^ 
ter  defeBum  fanguinis^  but  the  feifin  of  the  lands  is  withheld 
from  him :  here  the  injury  is  not  abatement^  for  the  right  vefts 
not  in  the  lord  as  heir  or  devifee,  nor  is  it  Intrujiony  for  it  vefts 
not  in  him  who  hath  the  remainder  or  reverfion ;  nor  is  it  dif" 
feijin^  for  the  lord  was  never  fcifed ;  nor  does  it  all  bear  the 
nature  of  any  fpecies  of  difcontinuance ;  but,  being  neither  of 
thcfe  four,  it  is  therefore  a  deforcement  ^  If  a  man  marries  a 
woman,  and  during  the  coverture  is  feifed  of  lands,  and 
alienes,  and  dies;  is  difTeifed,  and  dies;  or  dies  in  pofieffion  ; 
and  the  alienee,  diffeifor,  or  heir,  enters  on  the  tenements 
and  doth  not  affign  the  widow  her  dower ;  this  ia  alfo  a  de- 
forcement to  the  widow,  by  withholding  lands  to  which  (he 
hath  a  right ".  In  like  manner,  if  a  man  leafe  lands  to  ano- 
ther for  term  of  years,  or  for"  the  life  of  a  third  perfon,  and 
the  term  expires  by  furrender,  efflux  of  time,  or  death  of  the 
cejltty  que  vie ;  and  the  leflee  or  any  ftranger,  who  was  at  the 
expiration  of  the  term  in  poffefEon,  holds  over,  and  refufes 
to  deliver  the  pofieffion  to  him  in  remainder  or  reverfion,  this 
Is  likcwife  a  deforcement ".  Deforcements  may  alfo  arife 
upon  the  breach  of  a  condition  in  law ;  as  if  a  woman  gives 
lands  to  a  man  by  deed,  to  the  intent  that  he  matry  her,  and 
he  will  not  when  thereunto  required,  but  continues  to  hold 
the  lands:  this  is  fuch  a  fraud  on  the  man's  part,  that 
the  law  will  not  allow  it  to  deveft  the  woman's  right  of  pof- 
feffion;  though,,  his  entry  being  lawful,  it  does  diveft  the 
aflual  poffeflioH,  and  thereby  becomes  a  deforcement  **.  De- 
forcements ma-y  alfo  be  grounded  on  the  difability  of  the  party 
deforced :  a|S  if  an  infant  do  make  an  alienation  of  his  lands, 
and  the  alienee  enters  and  keeps  pofieflion ;  now^  as  the  alien- 
ation is  voidable  this  poflefllon  as  againft  the  infant  (or^ 
in  cafe  of  his  deceafe^  as  againft  his  heir)  is  after  avoidance 
wrongful,  and  therefore  a  deforcement  ^»  The  fame  happens^ 

1  F.  N.  B.  143*  205,  6,  7.  See  book  II.  c.  9.pag«  151* 

»  Jhid,  8.  14%    .     :*    ;       - .  «  F.  N.  B.  205. 

f  flflch.  U  s&3«    F,  N.  B.  201*.     <*  Finch.  U  264.    F«  Nt  B.  192* 

when 


Ch.  lo.  Wrongs.  174 

when  one  of  nonfane  memory  alienes  his  lands  or  tenements, 
and  the  alienee  enters  and  holds  pofTeflion^  this  may  alfo  be 
a  deforcement  ^.  Another  ipecies  of  deforcement  is|  where 
two  perfons  have  the  fame  title  to  land,  and  one  of  them  en- 
ters arid  keeps  pofleffion  againft  the  other :  as  where  the  an- 
ceftor  dies  feifed  of  an  eftate  in  fee-fimple,  which  defcends 
to  two  fillers  or  coparceners,  and  one  of  them  enters  before 
the  other,  and  will  not  fuffer  her  fifter  to  enter  and  enjoy  her 
moiety*,  this  is  alfo  a  deforcement '.  Deforcement  may  alfo 
be  grounded  on  the  non-performance  of  a  covenant  real :  as 
if  a  man,  feifed  of  lands,  covenants  to  convey  them  to  ano* 
thcr,  and  ncglefts  or  refufes  fo  to  do,  but  continues  poflef- 
Con  againft  him  5  this  pofleffion,  being  wrongful,  is  a  de- 
forcement • :  whence,  in  levying  a  fine  of  lands,  the  perfon, 
againft  whom  the  fi£bitious  a£lion  is  brought  upon  a  fuppofed 
breach  of  covenant,  is  called  the  deforciant.  And,  laftly,  by 
way  of  analogy,  keeping  a  man  by  any  means  out  of  a  free- 
hold office  is  conftrued  to  be  a'  deforcement ;  though,  being 
an  incorporeal  hereditament,  the  deforciant  has  no  corporeal 
poffeffion.  So  that  whatever  injury  (withholding  the  pof- 
feffion  of  a  freehold)  is  not  included  under  one  of  the  four 
former  heads,  is  comprized  under  this  of  deforcement. 

The  feveral  fpecies  and  degrees  of  injury  by  oujier  being 
thus  afcertained  and  defined,  the  next  confideration  is  the 
remedy:  which  is,  univerfally,  the  reJHtution  oi  delivery  of 
pojfejjlon  to  the  right  owner  ;  and,  in  fome  cafes,  damages  alfo 
for  the  unjuft  amotion.  The  methods,  whereby  thefe  reme- 
dies, or  either  of  them,  may  be  obtained,  are  vsnrious. 

I.  THEfirftisthat  extrajudicial  and  fummary  one,  which 
we  flightly  touched  in  the  firft  chapter  of  the  prefent  book  S 
of  entry  by  the  legal  owner,  when  another  perfon,  who  hath 
no  right,  hath  previoufly  taken  poOTeffion  of  lands  or  tene- 
ments. In  this  cafe  the  party  entitled  may  make  a  formal, 
but  peaceable,  entry  thereon,  declaring  that  thereby  he  takes 
pofleflion ;  which  notorious  zGt  of  ownerfliip  is  equivalent  to 
a  feodal  inveftiturc  by  the  lord  ^  :  or  he  may  enter  on  any 

<  Finch*  Ibid.  F.  N.  B.  202.  »  See  pag.  5. 
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part  of  it  in  the  fame  countji  declaring  it  to  be  in  the  name 
of  the  whole  ^ :  but  if  it  lies  In  different  counties  he  muft 
make  different  entries ;  for  the  notoriety  of  fuch  entry  or 
claim  to  the  pares  or  freeholders  of  Weftmorland,  is  not  any 
notoriety  to  the  pares  or  freeholdjcrs  of  Suflcx.    Alfo  if  there 
be  two  difleifors,  the  party  difleifed  muft  make  his  entry  on 
iotb  :  or  if  one  diffeifor  has  conveyed  the  lands  with  livery  to 
tnvo  diftinft  feoffees,  entry  muft  be  made  on  both"^  :  for  as 
their  feifin  is  diftinft,  fo  alfo  muft  be  the  aft  which  devefts 
that  feifin.    If  the  claimant  be  deterred  from  entering  by  me? 
naccs  or  bodily  fear,  he  may  make  claim^  as  near  to  the  eftate 
as  he  can,  with  the  like  forms  and  folemnities :  which  claim 
is  in  force  for  only  a  year  and  a  day  ''.     And  this  claim,  if 
it  be  repeated  once  in  the  fpace  of  every  year  and  day,  (which 
is  called  continual  claim^)  has  the  fame  effeft  with,  and  in  all 
refpedis  amounts  to,  a  legal  entry  ^,    Such  an  entry  gives  a 
man  feifin  %  or  puts  into  immediate  poffeflion  him  that  hath 
right  of  entry  on  the  eftate,  and  thereby  makes  him  complete 
owner,  and  capable  of  conveying  it  from  himfelf  by  either 
defcent  or  purchafe. 

This  remedy  by  entry  takes  place  in  three  only  cf  the  five 
fpecies  of  oufter,  viz*  abatement,  intrufion,  and  diffeifin  * : 
for,  as  in  thefe  the  original  entry  of  the  wrongdoer  was  un- 
lawful, they  may  therefore  be  remedied  by  the  mere  entry  of 
him  who  hath  right.  But,  upon  a  difcontinuance  or  de- 
forcement, the  owner  of  the  eftate  cannot  enter,  but  is  driven 
to  his  a£lion:  for  herein  the  original  entry  being  lawful,  and 
thereby  an  apparent  right  of  poffeflion  being  gained,  the  law 
will  not  fuffer  that  right  to  be  overthrown  by  the  mere  a£i  or 
entry  of  the  claimant.  Yet  a  man  may  enter  ^  on  bis  tenant 
by  fufferance  :  for  fuch  tenant  hath  no  freehold,  but  only  a 
bare  pofiTeffion ;  which  may  be  defeated,  like  a  tenancy  at 
will,  by  the  mere  entry  of  the  owner.  But  if  the  owner 
thinks  it  more  e;Kpedient  to  fuppofe  or  admit  ^  fuch  tenant  to 

»  Litt.  §  417.  »  Co.  LItt.  15. 

'^  Co.  Litt.  251.  •  Ibid,  237,  238. 

s  Litt.  §422.  ^  See  book  1 1,  pag.  j^f, 
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have  gained  a  tortious  freehold^  he  b  then  remediable  by 

writ  of  entry,  ad  Urtninum  qui  praeteriit. 

* 
On  the  other  hand,  In  cafe  of  abatement,  intrufion,  or  dif« 

fcifin,  where  entries  ^rc  generally  lawful,  this  right  of  entry 
may  be  iolledi  that  is,  taken  away,  by  defcent.    Defcents, 
which  take  away  entries  S  are  when  any  one,  feifed  by  any 
means  whatfoever  of  the  inheritance  of  a  corporeal  heredita- 
ment, dies,  whereby  the  fame  defcends  to  his  heir  :    in  this 
cafe,  however  feeble  the  right  of  the  anccftor  might  be,  the 
entry  of  any  other  perfon  who  claims  title  to  the  freehold  is 
taken  away ;  and  he  cannot  recover  pofieilion  againft  the  heir 
by  this  fummary  method,  but  is  driven  to  his  a£lion  to  gain 
a  legal  feifin  of  the  eftate.     And  this,  firft,  becaufe  the  heir 
comes  to  the  edate  by  z(X  of  law,  and  not  by  his  own  a£k  \ 
the  law  therefore  prote£^s  his  title,  and  will  not  fuffer  his 
poifeflion  to  be  devefted,  till  the  claimant  hath  proved  a  better 
right.     Secondly,  becaufe  the  heir  may  not  fuddenly  know 
the  true  (late  of  his  title;  and  therefore  the  law,  which  is 
ever  indulgent  to  heirs,  takes  away  the  entry  of  fuch  claimant 
as  negle£led  to  enter  on  the  ancedor,  who  was  well  able  to 
defend  his  title  ;  and  leaves  the  claimant  only  the  remedy  of 
an  a£tion  againft  the.  heir  ^.     Thirdly,  this  was  admirably 
adapted  to  the  military  fpirit  of  the  feodal  tenures,  and  tended 
to  make  the  feudatory  bold  in  war;  (ince  his  children  could 
not,  by  any  mere  entry  of  another,  be  difpoflefled  of  the 
lands  whereof  he  died  feifed.    And,  laftly,  it  is  agreeable  to 
the  di£tates  of  reafon  and  the  general  principles  of  law. 

For,  in  every  complete  title  ^  to  lands,  there  are  two 
things  necelTary ;  the  poflelTion  or  feiCn,  and  the  right  or 
property  therein  2 :  or,  as  it  is  exprefled  in  Y\tt2L^  juris  et 
fii/inae  conjunBio  ^.  Now,  if  the  poflefilon  be  fevered  from 
the  property,  if  A  has  ihtjus  proprietatisy  and  B  by  fome  un« 
lawful  means  has  gained  poiTeflion  of  the  lands,  this  is  an 
injury  to  A ;  for  which  the  law  gives  a  remedy,  by  putting 

*  Litt,  §  385— 413,  «  Mirror,  c.  «.  §  ay, 

«  Co.  Litt.  »37.  *  /.  J.  (•  15.  §  5. 

f  Sec  book  II.  ch^  13. 
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him  in  poflfeffion^  but  does  it  by  diflFerent  means  according  to 
the  circumftances  of  the  cafe.  Thus,  as  B,  who  was  him- 
felf  the  wrongdoer,  and  hath  obtained  the  poiTeflibn  by.  either 
fraud  or  force,  hath  only  a  bare  or  naked  poffeffion^  without 
any  (badow  of  "right ;  A  therefore,  who  hath  both  the  right 
of  property  and  the  right  of  poffcflion,  may  put  an  end  to  his 
title  at  once,  by  the  fummary  method  of  entry.  But,  if  B 
the  wrongdoer  dies  feifed  of.the  lands,  then  B's  heir  advances 
one  ftep  farther  towards  a  good  title  :  he  hath  not  only  2t,hare 
ppfTcffion,  but  alfo  an  z^'pTLXtnx.jus  pojfejjiomsj  or  right  of  pof- 
feflipn.  For  the  law  prefumes,  that  the  pofleffion,  which  is 
tranfmitted  from  the  anceftor  to  the  heir,  is  a  rightful  pof- 
fdflion,  until  the  contrary  be  (hewn :  and  therefore  the  mere 
entry  of  A  is  not  allowed  to  evift  the  heir  of  B  ;  but  A  is 
driven  to  his  a£tion  at  law  to  remove  the  poffcflion  of  the 
heir,  though  his  entry  alone  would  have  difpoffefled  the  an* 
ccftor^ 

So  that  in  general  it  appears,  that  no  man  can  recover  pof- 
feflion  by  mere  entry  on  lands,  which  apother  hath  by  defcent. 
Yet  this  rule  hath  fome  exceptions  ',  wherein  thofe  reafons 
ceafe,  upon  which  the  general  do£trine  is  grounded  \  efpe- 
cially  if  the  claimant  were  under  any  legal  difabilities,  during 
the  life  of  the  anceftor,  either  of  infancy,  coverture,  impri* 
fonment,  infanify,  or  being  out  of  the  realm  :  in  all  which 
cafes  there  is  no  negle£t  or  laches  in  the  claimant,  and  there- 
fore no  defcent  fliall  bar,  or  t^ke  away  his  entry  ^.  And  this 
title  of  taking  away  entries  by  defcent,  is  ftiil  farther  nar- 
rowed by  the  ftatute  32  Hen.  VIII.  c.  33.  which  enafts,  that 
if  any  perfon  diffeifes  or  turns  another  out  of  pofleffion,  no 
defcent  to  the  heir  of  the  diffeifor  fliall  take  away  the  entry  of 
him  that  has  right  to  the  land,  unlefs  the  diffeifor  had 
peaceable  poffeffion  five  years  next  after  the  diffeifin.  But  the  ^ 
ftatute  extendeth  not  to  any  feoffee  or  donee  of  the  diffeifor, 
mediate  or  immediate  ' :  becaufe  fuch  a  one  by  the  genuine 
feodal  conftitutions  always  came  into  the  tenure  folemnly 

^  See  the  particulat  cafes  mentioned     law  of  tenures* 
Vy  Littleton,  b.  3.ch.  6.  the  principles        '^^Co.  Litt.  3^/^69 
of  which  are  well  explained  in  CilbtrtU        '  Ibidi  236. 
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aad  with  the  lord's  concurrence,  by  adiual  delivery  of  feifin, 
that  is,  open  and  public  inveftiture.  On  the  other  hand,  it  is 
em&ed  by  the  ftatute  of  limitations,  21  Jac.I.  c.  i6«  that  no 
entry  (hall  be  made  by  any  man  upon  lands,  unlefs  within 
twenty  years  after  his  right  fhall  accrue.  And  by  ftatute 
4  &  5  Ann.  c.  16.  no  entry  fliall  be  of  force  to  fatisfy  the 
faid  ftatute  of  limitations,  or  to  avoid  a  fine  levied  of  lands, 
unlefs  an  adion  be  thereupon  commenced  within  one  year 
after,  and  profecuted  with  eiTefl^ 

Upon  an  oufter,  by  the  difcontinuance  of  tenant  in  tail^ 
we  have, faid  that  no  remedy  by  mere  entry  is  allowed  ;  but 
that,  when  tenant  in  tail  alicnes  the  lands  entailed,  this  takes 
away  the  entry  of  the  iflue  in  tail,  and  drives  him  to  his  aftion 
at  law  to  recover  the  pofleflion ".  For,  as  in  the  former 
cafes  the  law  will  not  fuppofe,  witholit  proof,  that  the  an- 
ceftor  of  him  in  pofleflion  acquired  the  eftate  by  wron^  *,  and, 
therefore,  after  five  years  peaceable  pofTeflion,  and  a  defccnt 
caft,  will  not  fuffer  the  pofleflion  of  the  heir  to  be  difturbed 
by  mere  entry  without  aflion ;  io  here,  the  law  will  not  fup- 
pofe the  difcontinuor  to  have  aliened  the  eftate  without  power 
fo  to  do,  and  therefore  leaves  tlic  heir  in  tail  to  his  aftion  at 
law,  and  permits  not  his  entry  to  be  lawful  Befldes,  the 
alienee,  who  came  into  pofleflion  by  a  lawful  conveyance, 
which  was  at  Icaft  good  for  the  life  of  the  alienor,  hath  not 
6nly  a  bare  pofleflion,  but  alfo  an  apparent  right  of  pofleflion  ; 
which  is  not  allowed  to  be  devefted  by  the  mere  entry  of  the 
claimant,  but  continues  in  force  till  a  better  right  be  fliewn, 
and  recognized  by  a  legal  determination.  And  fomething 
alfo  perhaps,  in  framing  this  rule  of  law,  may  be  allowed  to 
the  inclination  of  the  courts  of  juftice,  to  go  as  far  as  they 
could  in  making  eftates-tail  alienable,  by  declaring  fuch  alien« 
ations  to  be  voidable  only  and  not  abfolutely  void. 

In  cafe  of  deforcements  alfo,  where  the  deforciant  had  ori- 
ginally a  lawful  pofleflion  of  the  land,  but  now  detains  it 
wrongfully,  he  ftill  continues  to  have  the  prcfumptive  prima 

« 

*  Co.  Lite.  3i5t 
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facie  evidence  of  right ;  that  is,  poflcffion  la^trfuUy  gained. 
Which  poiTefilon  ftiall  irot  be  overturned  hy  the  mere  entry 
of  another ;  but  only  by  the  demandant's  {hewing  a  better 
right  in  a  courfe  of  law. 

• 

This  remedy  by  entry  muft  be  purfued,  according  to  fta- 
tute  5  Ric.  II.  ft.  I.  c.  8.  in  a  peaceable  and  eafy  manner; 
and  not  with  force  or  ftrong  hand.  For,  if  one  turns  or 
keeps  another  out  of  pofTeffion  forcibly,  this  fs  an  injury  of 
both  a  civil  and  a  criminal  nature.  The  civil  is  remedied  by 
immediate  rcftitution  ;  which  puts  the  antient  pofleflbr  in 
Jlatu  quo :  the  criminal  injury,  or  public  wrong,  by  breach 
of  the  king's  peace,  is  punifhcd  by  fine  to  the  king.  For  by 
the  ftatute  8  Hen.  VI.  c.  9.  upon  complaint  made  to  any 
jufticeof  the  peace,  of  a  forcible  entry,  with  ftrong  hand,  on 
lands  or  tenements  ;  or  a  forcible  detainer  after  a  peaceable 
entry  \  he  fliall  try  the  truth  of  the  complaint  by  jury,  and, 
upan  force  found,  fiiall  reftore  the  pofTeiTion  to  the  party  fo 
put  out :  and  in  fuch  cafe,  or  if  any  alienation  be  made  to 
defraud  the  poiTefTor  of  his  right,  (which  is  like  wife  declared 
to  he  abfolutely  void,)  the  offender  fliall  forfeit,  for  the  force 
found,  treble  damages  to  the  party  grieved,  and  making  fine 
snd  ranfom  to  the  king.  But  this  does  not  extend  to  fuch  as 
endeavour  to  keep  pofftffion  manuforti,  after  three  years  peace- 
able enjoy^nent  of  either  themfclves,  their  anceftors,  or  thofe 
under  whom  they  claim  ;  by  a  fubfequent  claufe  of  the  fame 
ftatute,  enforced  by. ftatute  31  £liz.  c.  li. 

IL  Thus  far  of  remedies,  where  the  tenant  or  occupier 
of  the  land  hath  gained  only  a  mere  pojfejfton^  and  no  apparent 
Ibadow  of  right.  Next  follow  another  clafs,  which  are  in 
ufe  where  the  title  of  the  tenant  or  occupier  is  advanced  one 
ftep  nearer  to  perfe£lion  ;  fo  that  he  hath  in  him  not  only  a 
bare  poffeffion,  which  may  be  deftroyed  by  a  bare,  entry,  but 
alfo  an  apparent  right  of  poffeffton^  which  cannot  be  removed 
but  by  orderly  courfe  of  law  *,  in  the  procefs  of  which  it  muft 
be  ftiewn  that  though  he  bath  at  prefentpoffefiion  and  therefore 

hath 
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hath  the  prefumptive  right,  yet  there  is  a  light  of  poflefEon^ 
fuperior  to  his  reHding  in  him  who  brings  the  a£lion. 

These  remedies  arc  either  by  a  writ  of  entry ^  or  an  ajjlfi  : 
which  are  anions  merely  pojfejfory  :  ferving  only  to  regain 
that  poflfeffion,  whereof  the  demandant  (that  is,  he  who 
fues  for  the  land)  or  his  anceftors  have  been  unjuftly  da- 
prived  by  the  tenant 'or  pofleflbr  of  the  freehold,  or  thofe 
under  whom  he  claims.  They  decide  nothing  with  refpefl 
to  the  right  of  property :  only  reftoring  the  demandant  to  that 
ftate  or  (ituatien^  in  which  he  was  (or  by  law  ought  to  have 
been)  before  the  difpoflTefTion  committed.  But  this  without 
any  prejudice  to  the  right  of  ownerlhip  :  for,  if  the  difpoiTef- 
for  has  any  legal  claim,  he  may  afterwards  exert  it,  notwith- 
fianding  a  recovery  again  ft  him  in  thcfe  poiTcflbry  a£^ion$« 
Only  the  law  will  not  fufFer  him  to  be  his  own  judge,  and 
either  take  or  maintain  poffefTion  of  the  lands,  until  he  hath 
recovered  them  by  legal  means" :  rather  prefuming  the  right 
to  have  accompanied  the  antient  feifin,  than  to  rcfide  in  one 
who  had  no  fuch  evidence  in  his  favour. 

1.  The  firft  of  thefe  poflcflbry  remedies  is  by  writ  of  entry ; 
which  is  that  which  difproves  the  title  of  the  tenant  or  poflef- 
for,  by  {hewing  the  unlawful  means  by  which  he  entered  or. 
continues  poffeflion  ^,    The  writ  is  directed  to  the  flieriiF, 
requiring  him  to  '^command  the  tenant  of  the  land  that  he 
**  render  (in  Latin,  praecipe  quod  reddat)  to  the  demandant  the 
^*  land  in  queftion,  which  he  claims  to  be  his  right  and  in- 
^'  heritance  \  and  into  which,  as  he  faith,  the  faid  tenant  had 
"  not  entry  but  by  (or  after)  a  difleifin,  intrufion,  or  the  like, 
'<  made  to  the  faid  demandant,  within  the  time  limited  by 
'<  law  for  fuch  a£tions :  or  that  upon  refufal  he  do  appear  in 
*^  court  on  fuch  a  day,  to  ihew  wherefore  he  hath  not  done 
<«  it  P."       This    is    the    original    procefs,     the    praecipe^ 
upon  which  all  the  reft  of  the  fuit  is  grounded :  wherein 
it  appears,  that  the  tenant,  is  required,  either  to  deliver 


*  Mirr.  c  4.  §  24.  f  See  vol.  II.  append.  N*  V.  J  i# 
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fcifin  of  the  lands,  or  t&  (hew  caufc  why  he  wUl  not,  Thi* 
eiufe  may  be  either  a  denial  of  the  fa£t,  of  having  entered  by 
or  under  fuch  means  as  are  fuggefted,  or  a  juftification  of  his 
entry  by  reafon  of  title  in  himftlf  or  in  thofe  under  whom  he 
makes  claim :  whereupon  the  pofieffion  of  the  land  is  award- 
ed to  him  who  produces  the  cleared  right  to  po£*ef$  it. 

In  our  antient  books  we  find  frequent  mention  of  the  tk* 
grees  within  which  writs  of  entry  are  brought.  If  they  be 
brought  againft  the  party  himfelf  that  did  the  wrongs  ^then 
they  only  charge  the  tenant  himfelf  with  the  injury  j  "  non 
«  habuit  ingrejfum  nlfi  per  intrufionem  quam  ipft  fecit  r"  But 
if  the  intruder,  diflcifor,  or  the  like,  has  made  any  alienation 
of  the  land  to  a  third  perfon,  or  it  has  defccnded  to  his  heir, 
that  circumftance  mull  be  alleged  in  the  writ,  for  the  aflbn 
muft  always  be  brought  againft  the  tenant  of  the  land  ;  and 
tl>e  defeft  of  his  poffefibry  title,  whether  arifing  from  his 
own  wrong  or  that  of  thofe  under  whom  he  claims,  muft 
be  fet  forth.  One  fuch  alienation  or  dcfcent  makes  the 
firft  '^  degree,  which  is  called  the  per^  becaufe  then  the  form 
of  a  writ  of  entry  is  this ;  that  the  tenant  had  not  entry 
bat  hj  the  original  wrongdoer,  who  alienated  the  land^  or 
from  whom  it  defcended,  to  him  :  **  mn  habuit  ingreffum 
*'  w^  per  Guilielmumy  qui  fe  in  illud  intruftty  et  illud  tenenti 
*•  dimijit  '.'*  A  fecond  alienatjion  or  defcent  makes  another 
degree  called  the  per  and  cui ;  becaufe  the  form  of  a  writ  of 
cntry^  in  that  cafe,  is,  that  the  tenant  had  not  entry,  but 
by  or  under  a  prior  alienee,  to  whom  the  intruder  demifed. 
it  J  *'  non  habuit  ingrejfum^  nift  per  Ricarduniy  cui  Guilielmus 
««  illjud  dimiftty  qui  fe  in  illud  intruftt »."  Thefe  degrees  thus 
ft  ate  the  original  wrong,  and  the  title  of  the  tenant  who 
claims  under  fuch  wrong.  If  more  than  two  degrees  (that 
is,  two  alienations  or  defcents)  were  paft,  there  lay  no  writ 
of  entry  at  the  common  law.  For,  as  it  was  provided,  for  the 

4  Fiiiik.  L.  162.    Booth  indeed  (of  the/>er  and  nw.    But  the  dUference  is 

real  aftions.  172. )  makes  the  firft  degree  immatcriah 

to  confift  in  the  original  wrong  done,  '  Booth.  i8i. 

the  fecond  in  the/rr,  and  the  third  in  *  Fioch.  L.zdj.  F.N.  6.203,104. 
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quietnefs  of  men's  inheritances,  that  no  one,  even  though 
fae  had  the  true  right  of  pofleffion,  (hould  enter  upon  him 
who  had  the  apparent  right  by  defcent  or  otherwife,  but  he 
was  driven  to  his  writ  of  entry  to  gain  pofleflion ;  fo,  after 
more  than  two  defcents  or  two  conveyances,  were  pafTed,  the 
demandant,  even  though  he  had  the  right  both  of  pofieffion 
and  property,  was  not  allowed  this  poffejfory  a£iion ;  but  was 
driveo  to  his  nvrit  of  rights  a  long  and  final  remedy,  to  punifli 
his  negleA  in  not  Sooner  putting  in  his  claim,  while  the  de- 
grees fubfifted,  and  for  the  ending  of  fuits,  and  qfuieting  of 
all  controverfies  ^  But  by  the  (latnte  of  Marlbridge^ 
52  Hen.  III.  c.  30.  it  was  provided,  that  when  the  number 
of  alienations  or  defcents  exceeded  the  ufual  degrees,  a  new 
writ  (houM  be  allowed  without  any  mention  of  degrees  at  all. 
And  accordingly  a  new  writ  has  been  framed,  called  a  writ 
of  entry  in  the  pojty  which  only  alleges  the  injury  of  the 
wrongdoer,  without  deducing  all  the  intermediate  title  from 
him  to  the  tenant :  ftating  it  in  this  manner';  that  the  te- 
nant had  not  entry  unlefs  "after ^  or  fubfequent  to,  the  oufter 
or  injury  done  by  the  original  difpofleiTor;  "  mn  hahuit 
^  iffgreffum  mfi  poft  intrufionem  quam  Guilielmus  in  i/Uid 
.  ^'  fecit ;"  and  rightly  concluding,  that  if  the  original  title  was 
wrongful,  all  claims  derived  from  thence  muft  participate  of 
the  fame  wrong.  Upon  the  latter  of  thefe  writs  it  is  (the 
writ  of  entry  fur  difeifm  in  the  pojl)  that  the  form  of  our 
common  recoveries  of  landed  eftates  v  is  ufually  grounded  % 
which,  we  may  remember,  were  obferved  in  the  preceding 
volume  **  to  be  fi£Utious  actions  brought  againft  the  tenant 
of  the  freehold  (ufually  called  the  tenant  to  the  praecipe^  or 
writ  of  entry)  in  which  by  collufion  the  demandant  recovera 
the  land. 

This  remedial  inftrument,  of  writ  of  entry,  is  applicable 
to  all  the  cafes  of  oufter  before-mentioned,  except  that  of  dif- 
continuance  by  tenant  in  tail,  and  fome  peculiar  fpecies  of 
deforcements.  Such  is  that  of  deforcement  of  dower,  by  not 
afiigntng  any  dower  to  the  widow  within  the  time  limited  by 

«  %  Inft.  153.  «  Booi;  U.  ch.  2|«  .      .  * 
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law;  for  which  flic  has  her  remedy  by  writ  o£ dower  unds 
nihil  habef.  But  if  (he  be  deforced  of  part  only  ef  her 
dower,  ihe  cannot  then  fay  ih^X  nihil  habet :  and  therefore  flie 
may  have  recourfc  to  another  aflion,  by  writ  of  right  (^ 
dower :  which  is  a  more  general  remedyi  extending  either  to 
part  or  the  whole ;  and  is  (with  regard  to  her  claim)  of  the 
fame  nature  as  the  grand  writ  of  right,  whereof  we  (hall  pre- 
fently  fpeak,  is  with  regard  to  claims  in  fee-fimple  \  On 
the  other  hand,  if  the  heir  (being  within  age)  or  his  guar- 
dian, ailign  her  more  than  (he  ought  to  have,  they  may  be 
remedied  by  a  writ  of  admeafurement  of  dower  y.  But  in  ge- 
neral the  writ  of  entry  is  the  univerfal  remedy  to  recover  pof- 
fefGon,  when  wrongfully  withheld  from  the  owner.  /  It  were 
therefore  endlefs  to  recount  all  the  feveral  divifions  of  writs  of 
entry,  which  the  different  circumftances  of  the  refpe£tive  de- 
mandants may  Require,  and  which  are  furniOied  by  the  laws 
of  England*:  being  plainly  and  clearly  chalked  out  in  that 
mod  antient  and  highly  venerable  collection  of  legal  forms, 
•  the  regiflrum  omniitm  brevium,  or  regifter  of  fuch  writs  as  arc 
fuable  out  of  the  king's  courts,  upon  which  Fitzherbert's 
natura  brevium  is  a  comment ;  and  in  which  every  man  who 

V  F.  N.  B.  147* 
"c  Jhid,  i6. 

r  F.  N.  B.  14S.    Finch.  L.  3T4. 
Stat*  Weftro.  a.  13  Ed.  I.  c.  7. 

*  See  Bradion.  /.  4'  fr.  7.  (.6. 
§  4,  Brittofl.  c.  114.  fol.  264.  The 
xnoft  ufual  were,  l.  The  writs  of  entry 
Jur  ajftifint  and  of  intrujion  :  (F.  N.  B. 
J 91.  A03.^  which  are  brought  to  remedy 
ci  ther  of  thofe  fpecies  of  ou  fter«  2,  •  The 
writs  oidumfuit  infra  aetatem^  and  dum 
fuitnon  cwnpot  menth:  (Ibid.tgz,  202.) 
which  lie  for  a  perfon  of  full  age,  or  one 
who  hath  recovered  his  underftandingy 
after  having  (when  under  age  or  inlkne) 
«rieiied  hie  lands ;  or  for  the  heirs  of 
fuch  alienor.  3.  The  writs  of  cut  in 
nnta,  and  eui  ante  divortium:  (Ibid,  193. 
204.)  for.  a  woman,  when  a  widow  or 
4ivocced|  whofe  hu/band  during  the  co- 
verture (cut  in  vitafuaf  vei  ctd  ante  di- 
^trtiumfififa  contradkere  nonfottdt)  hath 


aliened  her  eftate.  4.  The  writtf</r0i^- 
tnunem legem t  (/W.  107.)  fortherever. 
iioner,  after  the  alienation  and  death  of 
the  particular  tenant  for  li(e.  5.  The 
Writs  in  caju  ptovifo  and  in  conjtnuii  cafu  i 
(Ibid,  205, 206.)  which  lay  not  ad  com' 
munem  legemy.  but  are  given  by  ftat-Gloc. 
6  Ed  W.I.  C.7.  and  Weftni.2.  13  Edw« 
I.  c.  24.  for  the  reverfioner  after  tftc 
iilienation,  but  during  the  life^  of  tbt 
tenant  in  dower  or  other  tenant  for  life. 
6.  The  writ  ad  terminum  qui  fraeterist  i 
(Ibid,  201.)  for  the  reverfioner,  when 
the  pofleifion  is  withheld  by  the  leflee 
or  a  ftranger,  after  the  determination 
of  a  leafe  for  years.  7.  The  writ 
cattfa  matrimonii  fraelocutii  :(Ibid,10^,) 
for  a  woman  who  giveth  land  to  a 
man  in  fee  or  for  life,  to  the  intent 
that  he  may  marry  her,  and  he  doth 
not.  And  the  Uk«  io  caie  of  other  de- 
forcements. 
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is  injured  will  be  fure  to  find  a  method  of  relief,  exafUj 
adapted  to  his  own  cafe*  defcribed  in  the  compafs  of  a  fev 
lines,  and  yet  without  the  omiffion  of  any  material  circum- 
flance.  So  that  the  wife  and  equitable  provifion  of  the  fta« 
tute  Weftm.  2.  13  Edw.  I.  c.  24.  for  framing  new  writs 
when  wanted,  is  almoft  rendered  ufelefs  by  the  very  great 
perfection  of  the  antient  forms.  And  indeed  I  know  not 
whether  it  is  a  greater  credit  to  our  laws,  to  have  fuch  a 
provifion  contained  in  them,  or  not  to  have  occafion,  or  at 
lead  very  rarely,  to  ufe  it. 

In  the  times  of  our. Saxon  anceftors,  the  right  of  pofief- 
fion  feems  only  to  have  been  recoverable  by  writ  of  entry  * ; 
which  was  then  ufually  brought  in  the  county  court.  And 
it  is  to  be  obferved,  that  the  proceedings  in  thefe  a£):ions 
were  not  then  fo  tedious,  when  the  courts  were  held,  and 
procefs  ifiued  from  and  was  returnable  therein  at  the  end  of 
every  three  weeks,  as  they  became  after  the  conqueft,  when 
all  caufes  were  drawn  into  the  king's  courts,  and  procefs 
Ifiiied  only  from  term  to  term ;  which  was  found  exceeding 
dilatory,  being  at  lead  four  times  as  flow  as  the  other.  And 
hence  a  new  remedy  was  invented  in  many  cafes,  to  do  juf- 
tice  to  the  people,  and  to  determine  the  pofTeilion  in  the  pro- 
per counties,  and  yet  by  the  king's  judges.  This  was  the 
remedy  by  ojjife^  which  is  called  by  ftatute  Weftm.  2. 
X3  £dw,  I.  c;  2^.  feftinum  remsdium,  in  comparifon  with 
that  by  a  writ  of  entry ;  it  not  admitting  of  many  dilatory 
pleas  and  proceedings,  to  which  other  real  actions  are  fub- 
jea^ 

2.  The  writ  of  q//t/e  is  faid  to  have  been  invented  by 
Glanvil,  chief  juftice  to  Henry  the  fccond^;  and,  if  fo,  it 
feems  to  owe  it's  introduction  to  the  parliament  held  at 
Northampton,  in  the  twenty-fecond  year  of  that  prince's 
reign }  when  juftices  in  eyre  were  appointed  to  go  round  the 
kingdom  in  order  to  take  thefe  aflifes  :  arid  the  aflifes  them? 
fdvcs  (particularly  thofc  of  mcrt  JCdnceJlor  and  novel  diffejfin) 


*'Oab.  Ten,  4s.  «  Mirror.  «.»..§  25. 
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were  clearly  pointed  out  and  defcribed  '•  As  a  writ  of  entry 
is  a  real  a£^ion,  which  difproves  the  title  of  the  tenant  by 
Ihewlng  the  unlawful  commencement  of  his  poileflion  ;  fo  an 
affifc  is  a  real  aflion,  vrYCvcii  proves  the  title  of  the  demandant 
merely  by  fliewing  his,  or  his  anccftor*s,  poflei&on  • :  and 
thefe  t^o  remedies  are  in  all  other  refpc£ls  fo  totally  alike, 
that  a  judgment  or  recovery  in  one  is  a  bar  againft  the  other; 
fo  that  when  a  man's  pofleffion  is  once  eftablifhed  by  either 
t>f  thefe  poflefibry  aftions,  it  can  never  be  diftutbed  by  the 
fame  antagonift  in  any  other  of  them.  The  word  ajjife  is 
derived  by  fir  Edward  Coke^  from  the  Latin  ajftdeoy  to  fit 
together ;  and  it  fignifics,  originally,  the  jury  who  try  the 
caufe,  and  fit  together  for  that  purpofe.  By  a  figure  it  is 
now  made  to  fignify  the  court  or  jurifdiftion,  which  fum- 
mons  this  jury  together  by  a  commiflion  of  affife,  or  adajjifas 
eapiendas :  and  hence  the  judicial  afTemblies  held  by  the 
king's  commiflion  in  every  county,  as  well  to  take  thefe  writs 
of  aflife,  as  to  try  caufes  at  nijipriusy  are  termed  in  common 
fpeech  the  ajjlfes*  By  another  fomewhat  fimilar  figure,  the 
name  of  aflife  is  alfo  applied  to  this  aftion,  for  recovering 
pofleflion  of  lands :  for  the  rcafon,  faith  Littleton «,'  why 
fuch  writs  at  the  beginning  were  called  aflifcs,  was,  for  that 
in  thefe  writs  the  (hcrifi^  is  ordered  to  fummon  a  jury,  or 
aflife ;  which  is  not  exprefled  in  any  other  original  writ  ^. 

This  remedy,  by  writ  of  aflife,  is  only  applicable  to  two 
Ipecies  of  injury  by  oufter,  viz,  abatement,  and  a  recent  or 
novel  dijeifin.  If  the  abatement  happened  upon  the  death  of 
the  demandant's  father  or  mother,  brother  or  fitter,  uncle  or 
aunt,  nephew  or  niece,  the  remedy  is  by  an  aflife  of  mort 
jSancefior,  or  the  death  of  one's  anceftor.    This  writ  direfls 

*  §  pi  5»  dmwuiftodt  negat  batredi"  a  tempore  quo  Jomnus  rex  vent  injb- 
ius  definSH  Jdfinatn  ejufdem  feodi,  Jufii-    .  gliam  proxwte,  foft  facem  faEtam  inter 

tiani  domim  regis fac'iant  inde fieri  recog-  ipfum  et  regemfiliumfuum,  (Spclm.Cwt 

ttttmemferxii  legaiesbomirtes,  qualemjai*  330.) 
finam  defunBtti  itide  btbuit^  die  qua  fuit  «  f  inch«  L*  284*    • 

^yous  et  mortuus  \  etyficutrecognitumfu-'  *"  i  loft.  153. 

r«V,  ita  baeredibus  ejus  rejiituant*  §  10.  8  ^  234, 

J ufiuiarndcm\ni  regis  faciant  fieri  recog"  »»  Co,  Litt.  I59»  " 

viiionem  de  dijfaifinis  faSiis  fuper  afflfam,  ^       ' 

the 
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the  (heriff  to  fanunona  jury  or  affiicy  who  (hall  view  the  land 
in  qiteftiooy  and  recognize  whether  fuch  anceftor  were  feifed 
thereof  on  the  day  of  his  death,  and  whether  the  demandant 
be  the  next  heir  ^ :  foon  after  which,  the  judges  come  down 
by  the  king's  commifiion  to  take  the  recognition  of  aflife : 
when,  if  thefe  points  are  found  in  the  affirmative,  the  law  im* 
mediately  transfers  the  poifeffion  from  the  tenant  to  the  de- 
mandant. If  the  abatement  happened  on  the  death  of  one's 
grandfather  or  grandmother,  then  an  affife  of  fnort  tCancefior 
no  longer  lies,  but  a  writ  of  oy/r,  or  de  avo  t  if  on  the  death 
of  the  great  grandfather  or  great  grandmother,  then  a  writ 
of  hefajle^  ot  de  proavo :  but  if  it  amounts  one  degree  higher, 
to  the  trefayief  or  grandfather's  grandfather,  or  if  the  abate* 
ment  happened  upon  the  death  of  any  collateral  relation,  other 
than  thofe  before^menttoned,  the  writ  is  called  a  writ  of 
co/inagif  or  de  confanguineo  ^.  And  the  fame  points  (ball  be 
inquired  of  in  all  thefe  actions  ancefirel^  as  in  an  aDife  of 
mort  d^anceflor :  they  being  of  the  rery.fame  nature ' :  though 
they  differ  in  this  point  of  form,  that  thefe  ancejirel  writs 
(like  all  other  writs  oi praecipe)  exprefsly  afiert  a  title  in  the 
demandant,  (viz.  the  feifin  of  the  anceftor  at  his  death,  and 
his  own  right  of  inheritance,)  the  aflUe  aiTcrts  nothing  dire£lly, 
but  only  prays  an  inquiry  whether  thofe  points  be  fo'*.  There 
is  alfo  another  anceftrel  writ,  denominated  a  nuper  piiit,  to 
e(labli(h  an  equal  divifion  of  the  land  in  quedion,  where  on 
the  death  of  an  anceftor,  who  has  feveral  heirs,  one  enters  and 
holds  the  others  out  of  polTeffion  "•  But  a  man  is  not  allow* 
ed  to  have  any  of  thtfe  a£tions  anceftrel  for  an  abatement 
confequent  on  the  death  of  any  collateral  relation^  beyond 
the  fourth  degree^',  though  in  the  lineal  afccnt  he  may  pro« 
ceed  ad  infinitum  p.  For  there  muft  be  fome  boundary ;  elfe 
the  privilege  would  be  uni venal,  which  is  abfurd :  and  there* 
fore  the  Um  pays  no  regard  to  the  pofleflion  of  a  collateral 
anceftor,  who  was  no  nearer  than  the  fifth  degree. 

>  F'N.B.  f95«    Ftneb.  L.  i^o*  *  F.  N.  B  197.    Finch.  L.  193. 

k  Fincb*  h*  166,  267.  •  Haic  00  F.  N.B.  221. 

*  Stat.  Wcdtn.i    13  Edw.  I.  c.  10.  9  Fltib.  Abr*  sit,  s«finagt.  15, 
*"  2  IniL  399, 

Vot.ni,  P  It 
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It  was  always  held  to  be  law  %  that  where  lands  were  de« 
vifable  in  a  man's  laft  will  by  the  cuftom  of  the  place^  there 
an  affife  of  mart  ianceftor  did  not  lie*  For^  where  lands 
were  fo  deyifable,  the  right  of  pofleffion  could  never  be  deter- 
mined by  a  procefsy  which  inquired  only  of  thefe  two  points^ 
the  feifin  of  the  anceftor,  and  the  heirfliip  of  the  demandant. 
And  hence  it  may  be  reafonable  to  conclude,  that  when  the 
ftatute  of  wills,  32  Hen.  VIII.  c.  i.  made  all  focage  land 
devifable,  an  affife  of  mort  iancejlor  no  longer  could  be 
brought  of  lands  held  in  focage^;  and  that  now,  fince  the 
ftatute  12  Car.  II.  c.  24.  (which  converts  all  tenures,  a  few 
only  excepted,  into  free  and  common  focage)  no  affife  of 
mfirt  d*anceflor  can  be  brought  of  any  lands  in  the  kingdom ; 
but  that,  in  cafe  of  abatements,  recourfe  mud  be  properly 
had  to  the  writs  of  entry. 

An  affife  of  novel  (or  recent)  diffelfin  is  an  aftion  of  the 
fame  nature  with  the  affife  of  mort  d^anceftor  before- men* 
tioned,  in  that  herein  the  demandant's  pofTeffion  muft  be 
fliewn.     But  it  differs  confiderably  in  other  points :  particu- 
larly in  that  it  recites  a  complaint  by  the  demandant  of  the 
difTeifin  committed,  in  terms  of  direfl  averment :  whereupon 
the  fheriff  is  commanded  to  refeife  the  land  and  all  the  chattels 
thereon,  and  keep  the  fame  in  his  cudody  till  the  arrival  of 
the  jufllces  of  affife  (which  in  fa£k  hath  been  ufually  omit- 
ted*) ;  and  in  the  mean  time  to  funimon  a  jury  to  view  the 
premifes,  and  make  recognition  of  the  affife  before  the  juf- 
tices  ^     At  which  time  the  tenant  may  plead  either  the  ge- 
neral ifTucs  nul  tort  J  nul  dijfeiftny  or  any  fpecial  plea*     And 
if,  upon  the  general  ifTue,  the  recognitors  find  an  aftual  feifin 
in  the  demandant,  and  his  fubfequent  difleifin  by  the  prefent 
tenant;  he  (hall  have  judgment  to  recover  his  feifin,  and 
damages  for  the  injury  fuftained  :   being  the  only  cafe  in 
which  damages  were  recoverable  in  any  pofTefTory  aflion  at 
the  common  law " ;  the  tenant  being  in  all  other  cafes  al- 
lowed to  retain  the  intermediate  proiits  of  the  land,  to  enable 

*i  Bra£lon»  /.  4.   de  ajftf,  mort'n  antectj-      •  Booth.  211.  Brafl.  4.  i,  19.  §  7, 
Jtrii,  f.  13.  §  3.     F.N.B.  196.  '  F.  N.  B.  177. 

f  Sec  I  Lcont  267t  «  Braft.  187.  Stat,  Maribr.  c*  16. 

•  him 
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him  to  perform  the  feodal  fervices.  But  cofts  and  damages 
were  annexed  to  many  other  pofleflbry  .adlions  by  the  fta- 
tutes  of  Marlberge,  52  Hen.  Ill,  c.  16.  and  of  Glocefter, 
6Edw.  I.  c.  I.  And  to  prevent  frequent  and  vexatious  di^ 
feifins,  it  is  enabled  by  the  ftatute  of  Merton,  20  Hen.  IIL 
c.  3.  that  if  a  perfon  diiTeifed  recover  feifin  of  the  land 
again  by  aflife  of  novel  diffeijitii  and  be  again  difll:ifed  of  the 
fame  tenements  by  the  fame  diileifor,  he  (hall  have  a  writ 
oi  re'dijeifm ;  and,  if  he  recover  therein,  the  re-difleifor 
(hall  be  imprifoned;  and,  by  the  ftatute  of  Marlberge^ 
52  Hen.  III.  c.  8.  (hall  alfo  pay  a  (ine  to  the  king :  to 
which  the  (latute  Weftm.  2.  13  Edw.  L  c.  26.  hath  fu- 
peradded  double  damages  to  the  party  aggrieved.  In  like 
manner,  by  th^  fame  ftatute  of  Merton,  when  any  lands 
or  tenements  are  recovered  by  alEfe  of  mort  ^ancejlor^  or 
other  jury,  or  any  judgment  of  the  court,  if  the  party  be 
afterwards  difleifed  by  the  fame  perfon  againft  whom  judg- 
ment was  obtained,  he  (hall  have  a  writ  oi  pofl^dtjfeifin  again{t 
him ;  which  fubje£is  the  poft-difleifor  to  the  fame  penalties 
as  a  re-diffeifor.  The  reafon  of  all  which,  as  given  by  fir 
Edward  Coke  '^,  is  becaufe  fuch  proceeding  is  a  contempt  o£ 
the  king's  courts,  and  in  defpite  of  the  law  \  or,  as  Bra£ton 
more  fully  exprcfles  it  *,  "  tails  qui  ita  conviElus  fuerity  du^ 
**  plicittr  delinquit  contra  rigem  :  quia  facit  dijfeiftnam  tt  ro" 
*'  beriam  contra  pacem  fuam  ;  et  etiam  aufu  temerario  irrita 
^'  facit  ea^  quae  in  curia  domini  regis  rite  aElafunt :  et  propter 
•*  duplex  delirium  merito  fujlinere  debet  poenam  duplicatamP 

In  all  thefe  poiTeflbry  adions  there  is  a  time  of  limitation 

fettled,  beyond  which  no  man  (hall  avail  himfelf  of  the  pof- ' 

fe(&on  of  himfelf  or  his  anceft.or8,  or  tUbe  advantage  of  the 

wrongful  po(re(fion  of  his  adverfary.     For,  if  he  be  negligent 

for  a  long  and  unreafonable  time,  the  law  refufes  afterwards 

to  lend  him  any  ailiftance,  to  recover  the  pofTeflion  merely  \ 

both  to  pttni(h  his  fiegle£l:,  (nam  leges  vigilantibuSy  non  dor'- 

mientibuSf  fubveniunt^)  and  alfo  becaufe  it  is  prefumed  that 

the.fuppofed  wrongdoer  has  in  fuch  a  length  of  time  procured 

a  legal  title,  otherwife  he  would  fooner  have  been  fued.  This 

^  %  Inftt  831  84.  '  /.  4*  (*  49- 

P  2  time 
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time  of  limitation  by  the  ftatute  of  Merton»  20  Hen.  III. 
c.  8.  and  Wcftm.  i.  3  £dw.  I.  c.  39.  was  fucceffively  dated 
from  particular  aeras,  viz.  Jxom  the  return  of  king  John 
irom  Ireland,  and  from  the  coronation,  &c.  of  king  Henry 
the  third.  But  this  date  of  limitation  continued  fo  long  un- 
altered, that  it  became  indeed  no  limitation  at  all :  it  being 
above  three  hundred  years  from  Henry  the* third's  coronation 
to  the  year  i  ^40,  when  the  prefcnt  ftatute  of  limitations  ^  was 
.made.  This,  inftcad  of  limiting  anions  from  the  date  of  a 
particular  event,  as  before,  which  in  procefs  of  years  grew  ab- 
furd,  took  another  and  more  dire£):  courfe,  which  might  en- 
dure for  ever  ;  by  limiting  a  certain  period,  as  fifty  years  for 
lands,  and  the  like  period  *  for  cuftomary  and  prefcriptive 
rents,  fuits,  and  fervlces,  (for  there  is  no  time  of  limitation 
upon  rents  created  by  deed, or  referved  on  a  particular  eftatc',) 
and  ena£ling  that  no  perfon  (hould  bring  any  pofTeflbry  a£lion, 
to  recover  pofiefGon  thereof  merely  upon  the  feifin,  or  dif- 
pofleffion,  of  his  anceftors,  beyond  fuch  certain  period.  But 
this  does  not  extend  to  fervices,  which  by  common  poflibility 
may  not  happen  to  become  due  more  than  once  in  the  lord's 
or  tenant's  life ;  as  fealty,  and  the  like  ^»  And  all  writs, 
grounded  upon  the  poflisflion  of  the  demandant  himfelf,  are 
direAed  to  be  fued  out  within  thirty  years  after  the  difleifin 
complained  of;  for  if  it  be  an  older  date,  it  can  with  no  pro- 
priety be  called  a  fre(h,  recent,  or  novel  d/Jeifin ;  which  name 
fir  Edward  Coke  informs  us  was  originally  given  to  this  pro- 
ceeding, becaufe  the  diflclfin^muft  have  beeh  fince  the  laft  eyre 
or  circuit  of  the  jufticcs,  which  happened  once  in  feven  years, 
otherwife  the  a£lion  was  gone  ^.  And  we  may  obferve  **,  that 
the  limitation,  prefcribed  by  Henry  the  fecond  at  the  firft  in- 
ftitution  of  the  afltte  of  novel  diffetfin^  was  from  his  own  re- 
turn into  England  after  the  peace  made  between  him  and  the 
young  king  his  fon ;  which  was  but  the  year  before. 

y  3%  Hen  Villi  c.  2.  fubfeque nt  writers  have  followed,  make 

«  So  Bcrthclct*s  original  edition  of  the  it  only/»r(y  years  for  rents,  fiTc. 

ftatmc,  A.  i>.  1540 :  and  Cay's,  Pick.  •  8  Rep.  65. 

eting's,  and  Ruffhead's  editions,  cxa-  •»  Co.  Litt.  115. 

mined  with  the  record.     Radell's  and  ^  i  10^.153.     Booth.  210* 

other  intenncdiite  editions,  which  fir  **  See  pag,  184. 
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What  hu  been  here  obfenred  may  throw  fome  light  oil 
the  doArine  of  remitter^  which  we  fpoke  of  in  the  fe<yDd 
chapter  of  this  book ;  and  which,  we  may  remember,  wat^  - 
where  one  who  hath  right  to  lands^  but  is  oiit  of  poflcffion, 
bath  afterwards  the  freehold  caft  upon  him  by  fome  fubfe« 
quent  defedive  title,  and  enters  by  virtue  of  that  tide.  In 
this  cafe  the  law  remits  him  to  his  anticnt  and  more  certain 
right,  and  by  an  equitable  fidion  fuppofes  him  to  have  gained 
pofleffion  in  confequence,  and  by  virtue  thereof :  and  this 
becaufe  he  cannot  poiHbly  obtain  judgment  at  law  to  be  re« 
ftored  to  his  prior  right,  fince  he  is  bimfelf  the  tenant  of  the 
bndy  and  therefore  hath  nobody  againft  whom  to  bring  his' 
afiion*  This  determination  of  the  law  might  feem  fuper* 
fluous  to  an  hafty  obferver ;  who  perhaps  would  imagine, 
that  fincc  the  tenant  hath  now  both  the  tight  and  alfo  the 
pofleilion,  it  little  fignifies  by  what  means  fuch  pofleffion  (faall 
be  faid  to  be  gained.  But  the  wifdom  of  our  antient  law  de- 
termined nothing  in  vain.  As  the  tenant^s  pofieiGon  was 
gained  by  a  defedive  title,  it  was  liable  to  be  overturned  by 
fliewing  that  Atitik  in  a  writ  of  eiftry  •,  and  then  he  muil 
have  been  driven  to  his  writ  of  right,  to  recover  his  juft  in- 
heritance :  which  would  have  been  doubly  hard,  becaufe, 
during  the  time  he  was  himfelf  tenant,  he  could  not  eftablifli 
bis  prior  title  by  any  poflefibry  a£lion«  The  law  therefore 
remits  him  to  his  prior  title,  or  puts  him  in  the  fame  condi- 
tion  as  if  he  had  recovered  the  land  by  writ  of  entry.  With- 
out the  remitter,  he  would  have  had  jusy  et  feifinam^  fepa* 
rate ;  a  good  right,  but  a  bad  poficiTion :  now,  by  the  re- 
mitter^ he  hath  the  moft  perfedl  of  all  titles,  juris  etfitfinaf 
conjunSlicmm* 

III.  By  thcfe  feveral  poflcffory  remedies  the  right  of  pof- 
(eflion  may  be  reftored  to  him,  that  is  unjuftly  deprived 
thereof.  But  the  right  oi pojfejfton  (though  it  carries  with  it 
a  ftrong  prefumption)  is  not  always  conclufive  evidence  of 
the  right  qI  property^  which  may  ftill  fubfift  in  another  man. 
For,  as  one  man  may  have  the  poffejjion^  and  another  the  right 
ifpojpjftoni  which  is  recovered  by  thcfe  poffeflbry  anions ;  io 

P  3  one 
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one  man  may  have  the  rigit  ffpopjum^  and  fi>  not  be  Uable 
to  ea^on  bj  any  pofleflbry  adtion>  and  another  may  have  the 
^S^of  p^opetty^  which  cannot  be  otherwife  aflerted  than  by 
the  great  and  final  remedy  of  a  writ  of  right,  or  fuch  corre- 
fpondent  writs  as  are  in  the  nature  of  a  writ  of  right. 

• 
This  happens  principally  in  four  cafes  :  i.  Upon  difcon^ 
tmuance  by  the  alienation  of  tenant  in  tail :  whereby  he^who. 
had  the  right  of  pofleffion,  hath  transferred  it  to  the  alienee ; 
and  therefore  his  ifiuei  or  thofe  in  remainder  or  reverfion^ 
Aall  not  be  allowed  tH  recover  by  virtue  of  that  pofleifioni 
which  the  tenant  hath  fo  voluntarily  transferred.  2»  3.  In  cafe 
of  judgment  given  againd  either  party,  whether  by  his  own 
default,  or  upon  trial  of  the  merits,  in  any  pofleflbry  a£iion : 
for  fuch  judgment,  if  obtained  by  him  who  hath  not  the  true 
ownerihip,  is  held  to  be  a  fpecies  of  deforcement ;  which 
however  binds  the  right  of  poflefllon,  and  fuflers  it  not  to 
be  ever  again  difputed,  unl^fs  the  right  of  property  be  alfo 
proved.  4.  In  cafe  the  demandant,  who  claims  the  right, 
is  barred  from  thefe  pofleflbry  adions  by  length  of  time  and 
die  ftatute  of  limitations  before-mentioned :  for  an  undifturb- 
ed  pofleflion,  for  fifty  years,  ought  not  to  be  devefted  by  any 
thing,  but  a  very  clear  proof  of  the  abfolute  right  of  proprietyi» 
In  thefe  four  cafes  the  law  applies  the  remedial  inftmment  of 
either  the  writ  of  right  itfelf,  or  fuch  other  writs,  as  are  faid 
to  be  of  the  fame  nature. 

X.  And  firft,  upon  an  alienation  by  tenant  in  tail,  whereby 
the  eftate-tail  is  difcontinued,  and  the  remainder  or  reverCon 
is  by  failure  of  the  particular  efl:ate  difplaced,  and  turned, 
into  a  mere  right,  the  remedy  is  by  adlion  oi  form^don  (fe^ 
condum  formam  doni^)  whi^h  is  in  the  nature  of  a  writ  of 
right  %  and  is  the  higheft  a£lion  that  tenant  in  tail  can  have/. 
For  he  cannot  have  an  abfolute  writ  of  right,  which  is  confined 
only  to  fuch  as  claim  in  fee-fimple :  and  for  that  reafon  this 
'^xix,  Qi  formedon  was  granted  him  by  the  ftatute  dg  donis  ot 

f  F\och.  L.  ^67,  f  Co,  Litt.  ^^6t 
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Weftm.  2*  13  Edw.  L  a  i. .  which  Is  therefore  emphati- 
cally called  Hi  writ  of  right  t^.  This  writ  is  diftinguiflied 
into  three  fpecies ;  a  formedon  in  the  defcender,  in  the*  r^- 
mainder^  and  in  the  reverter*' .  A  writ  oi  formedon  in  the 
defcender  lieth  where  a  gift  in  tail  is  made^  and  the  tenant  in 
tail  alienes  the  lands  entailed,  or  is  difleifed  of  them^  and 
dies;  in  this  cafe  the  heir  in  tail  (haljl  have  this  writ  of 
formedon  in  the  defcender^  to  recover  thefe  lands  fo  given  in 
tail  againd  him  who  is  then  the  adual  tenant  of  the  free- 
hold ^.  In  which  a£tion  the  demandant  is  bound  to  (late  the 
manner  and  form  of  the  gift  in  tail,  and  to  prove  himfelf  heir 
fecundum  formam  donu  A  formedon  in  the  remainder  licthf 
where  a  man  giveth  lands  to  another  for  life  or  in  tail, 
with  remainder  to  a  third  perfon  in  tail  or  in  fee  \  and  he 
who  hath  the  pariicular  eftate  dieth,  without  ifTue  inherit- 
able,  and  a  (Iranger  intrudes  upon  him  in  remainder^  and  keeps 
him  out  of  pofieflion '•  In  this  cafe  the  remainder-man  {hall 
have  his  writ  o( formedon  in  the  remainder,  wherein  the  whole 
form  of  the  gift  is  ftated,  and  the  happening  of  the  event 
upon  which  the  remainder  depended.  This  writ  is  not  given 
in  exprefs  words  by  the  ftatute  de  donis;  but  is  founded  upon 
the  equity  of  the  ftatute,  and  upon  this  maxim  in  law,  that 
if  any  one  hath  a  right  to  the  land,  he  ought  alfo  to  have 
an  aftion  to  recover  it.  A  formedon  in  the  reverter  liethf 
where  there  is  a  gift  in  tail,  and  afterwards  by  the  death  of 
the  donee  or  his  heirs  without  ifTue  of  his  body  the  reverfion 
falls  in  upon  the  donor,  his  heirs  or  afiigns :  in  fuch  cafe 
the  reverfioner  (liall  have  this  writ  to  recover  the  lands, 
wherein  he  fhall  fuggeft  the  gift,  his  own  title  to  the  reverfion 
minutely  derived  from  the  donor,  and  the  failure  of  ifTue 
upon  which  his  reverfion  takes  place '^.  This  lay  at  commpn 
law,  before  the  ftatute  de  donis,  if  the  donee  aliened  before 
he  had  performed  the  condition  of  the  gift,  by  having  ifTue, 
and  afterwards  died  without  any^  The  time  of  limitation  in 
^formedon  by  ftatute  %\  Jac.  I,  c#  16.  is  twenty  years  j  within 

c  F.  N.  B.  255.  k  Jhid,  219.     8  Rep.  1%. 
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vhieh  fpace  of -time  after  his  dtle  accrues,  the  demandant 
mud  bring  his  zStion,  or  elfe  is  for  ever  barred. 

2*  In  the  fecond  cafe ;  if  the  owners  of  a  particular  eftatei 
as  for  life,  in  dower  by  the  curtefy,  or  in  fee-tail,  are  barred 
of  the  right  of  pofTefiion  by  a  recovery  had  againft  thenii 
through  their  default  or  non-appearance  in  a  pofieilbry  a  Aion, 
they  were  abfolutely  without  any  remedy  at  the  common  law : 
as  a  writ  of  right  does  not  lie  for  any  but  fiich  as  claim  to  be 
tenants  of  the  fee-fimple.  Therefore  the  ftatute  Wcftm.  a. 
13  Edw.  I.  c.  4.  gives  a  new  writ  for  fuch  perfons,  after 
their  lands  have  been  fo  recovered  againft  them  by  default, 
called  a  qupd  ei  deforceat ;  which,  though  not  ftri£lly  a  writ 
of  right,  fo  far  partakes  of  the  nature  of  one,  as  that  it  will 
reftore  the  right  to  him,  who  has  been  thus  unwarily  de- 
forced by  his  own  default ".  But  in  cafe  the  recovery  were 
not  had  by  his  own  default,  but  upon  defence  in  the  inferior 
poiTeflbry  a£lion,  this  ftill  remains  final  with  regard  to  thefe 
particular  eftates,  a^  at  the  common  law :  and  hence  it  is, 
that  ^  common  recovery  (on  a  writ  of  entry  in  xiitpo/l)  had, 
not  by  default  of  the  tenant  himfelf,  (but  after  his  defence 
made  and  voucher  of  a  third  p^rfon  to  warranty,)  by  default 
of  fuch  vouchecj  is  now  the  ufual  bar  to  cut  oW  an  eftate- 
tail  \ 

3,  4.  Thirdly,  in  cafe  the  right  of  pofleflion  be  barred 
by  a  recovery  upon  the  merits  in  a  poffeflbry  a£iion,  or  laft- 
ly,  by  the  ftatute  of  limitations,  a  claimant  in  fee-fimple  may 
have  a  mere  writ  rf right;  which  is  in  it's  nature  the  higheft 
writ  in  the  law%  and  lieth  only  of  an  eftate'in  fee-fimple, 
and  not  for  him  who  hath  a  lefs  eftate.  This  writ  lies  ion^ 
currently  with  all  other  real  adlions,  in  which  an  eftate  of  fee- 
fimple  may  be  recovered  ;  and  it  alfo  lies  nffer  them,  being 
as  it  were  an  appeal  to  the  mere  right,  when  judgment  hath 
been  had  as  to  the  pofleflion  in  an  inferior  poflefibry  s^c- 
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tion  K  But  though  a  writ  of  right  may  be  broughti  where 
the  demandant  is  entitled  to  the  pofleifioni  yet  it  rarely  is  ad« 
Tifable  to  be  brought  in  fuch  cafes  ^  as  a  more  expeditious 
and  eafy  remedy  is  bad,  without  meddling  with  the  property^ 
by  proving  the  demandant's  own^  or  his  anceftor's,  poffef- 
fion,  and  their  illegal  oufter,  in  one  of  the  pofleflbry  anions. 
But,  in  cafe  the  right  of  pofleffion  be  loft  by  length  of  time^ 
or  by  judgment  againft  the  true  owner  in  one  of  thefe  inferior 
fnitSj  there  is  no  other  choice :  this  is  then  the  only  remedy 
that  can  be  had  $  and  it  is  of  fo  forcible  a  nature,  that  it  over« 
comes  all  obftaclesi  and  clears  all  obje^iions  that  may  have 
arifen  to  cloud  and  obfcure  the  title.  And,  after  iflue  once 
joined  in  a  writ  of  right,  the  judginent  is  abfolutely  final  • 
fo  that  a  recovery  had  in  this  adion  may  be  pleaded  in  bar 
of  any  other  claim  or  demand  ^. 

Th£  pure,  proper,  or  mere  writ  of  right  lies  only,  we  have 
laid,  to  recover  lands  in  fee-fimple,  unjuftly  withheld  from 
the  true  proprietor.  But  there  are  alfo  fome  other  writs 
which  are  faid  to  be  in  tie  nature  ofz  writ  of  right,  becaufe 
their  procefs  and  proceedings  do  moftly  (though  not  entirely) 
agree  with  the  writ  of  right :  bu|  in  fome  of  them  the  fee- 
Cmple  is  not  demanded;  and  in  others  not  land,  but  fome  in- 
corporeal hereditament.  Some  of  thefe  have  been  already 
mentioned,  as  the  writ  of  right  of  dower^  of/ormeJon,  &c. 
and  the  others  will  hereafter  be  taken  notice  of,  under  their 
proper  divifions.  Nor  is  the  mere  writ  of  right  alone,  or 
always,  applicable  to  every  cafe  of  a  claiift  of  lands  in  fee- 
simple  :  for  if  the  lord's  tenant  in  fee-fimple  dies  without  heir, 
whereby  an  efcheat  accrues,  the  lord  fiiall  have  a  writ  of  e/^ 
cheat  %  which  is  in  the  nature  of  a  writ  of  right  '•  And  if  one 
^f  two  or  more  coparceners  deforces  the  other,  by  ufurping 
the  fole  poiTeflTion,  the  party  aggrieved  (hall  have  a  writ  of 
right,  de  rationabili  parte  * :  which  may  be  grounded  on  the 


9  F.  N.  B.  I.  5* 

4  JM.  6.    Co,  Litt  15$. 
f  r.  N»  B.  143. 


•  Booth,  tzi* 
<  r  K.  B.  9^ 


feifin 


195  Private  Book  IIL 

ieifin^f  the  anceftor  at  any  time  during  his  life ;  whereas  in* 
a  nuper  $bui  (which  is  a  pofieilbry  remedy  ")  he  mud  be  feifcd 
at  the  time  of  his  death.  But|  waiving  thefe  and  other  mi- 
nute diftindtions,- let  us  now  return  to  the  general  writ  of 
sight.  .... 

Thw  writ  ought  to  be .  firft  brought  in  the  "^  court-baron 
of  the  lords  of  whom  the  lands  are  holden  ;  and  then  it  U 
open  or  patent :  but  if  he  holds  no  courts  or  hath  waived  his 
rights  remifu  curiam  fuam^  it  may  be  brought  in  the  king's  ' 
courts  by  writ  of  praecipe  originally  *  j  and  then  it  is  a  writ 
of  right  clofe  y,  being  direded  to  the  flierifF  and  not  the  lord*. 
Alfoy  when  one  of  the  king's  immediate  tenants  in  capite  is 
'  deforced^  his  writ  of  right  is  called  a  writ  oi praecipe  in  capite^ 
(the  improper  ufe  of  which,  as  well  as  of  the  forqicr  praecipe 
quia  dominus  remi/it, curiam ^  fo  as  to  ouft  the  lord  of  his  jurif- 
di£lion,  is  reftrained  by  magna  carta\)  and^  being  dire£ledto 
the  flieriffand  originally  returnable  in  the  king's  courts,  is  alfo 
a  writ  of  right  chfe  ^  There  is  likewife  a  little  writ  of  right 
flofeyfecundum  confuetudinem  ma^ierii,  which  lies  for  the  king's 
tenants  in  antknt  demefne  %  and  others  of  a  fimilar  nature  **, 
to  try  the  right  of  their  lands  and  tenements  in  the  court 
of  the  lord  exclufively  *•  But  the  writ  of  rigit  patent  itfelf 
may  alfo  at  any  rime  be  removed  into  the  county  court,  by 
WT^t  of  tolt  ^,  ai|d  from  thence  into  the  king's  court,  by  writ 
of  pone^  ojc  recordari facias y  at  the  fuggeftion  of  either  party 
that  there  is  a  delay  or  defeft  of  jullice  \ 

In  the  progrefs  of  this  aftion  ^,  the  demandant  muft  allege 
fome  feifin  of  the  lands  and  tenements  in  hlnvfelf^  or  elfe  in 
fome  perfon  under  whom  he  claims,  and  then  derive  the  right 
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from  the  perfon  fo  fcifcd  to  himfelf ;  to  which  the  tenant 
may  anfwer  by  denying  the  demandant's  right,  aiid  averring 
diat  he  has  more  right  to  hold  the  lands  than  the  demandant 
has  to  demand  them :  and,  this  right  of  the  tenant  being 
Oiewn,  it  then  puts  the .  demandant  upon  the  proof  of  hit 
title :  in  which  if  he  fails,  or  if  the  tenant  hath  ihewn  a 
better,  the  demandant  and  his  heirs  are  perpetually  barred  of 
their  claim  ;  but  if  he  can  make  it  appear  that  his  right  is 
fuperior  to  the  tenant's,  he  (hall  recover  the  land  againft  the 
tenant  and  his  heirs  for  ever.  But  even  this  writ  of  righ^ 
however  fuperior  to  any  other,  cannot  be  fued  out  at  any 
diftance  of  time.  For  by  the  antient  law  no  feifin  could  be 
alleged  by  the  demandant,  but  from  the  time  of  Henry  the 
firft  ^ ;  by  the  ftatute  of  Mertoti,  20  Hen.  III.  c.  8.  from 
the  time  of  Henry  the  fecond  ;  by  the  ftatute  of  Weftm.  i. 
3  £dw.  I.  c.  39.  from  the  time  of  Richard  the  firft  $  and 
now,  by  ftatute  32  Hen.  VIII.  c.  2.  feifin  in  a  writ  of  right 
ihall  be  within  fixty  years.  So  that  the  pofleffion  of  lands 
in  fee-fimple  uninterruptedly,  for  thrce-fcore  years,  is  at 
prefent  a  fufHcieut  title  againft  all  the  world  ;  and  cannot 
be  impeached  by  any  dormant  claim  whatfoever  (i). 

I  HAVE  now  gone  through  the  feveral  fpecies  bf  injury  by 
o^ifter  and  difpofleflion  of  the  freehold,  with  the  remedies 
applicable  to  each.  In  confidering  which  I  have  been 
unavoidably  led  to  touch  upon  much  obfolete  and  abftrufe 
learning,  as  it  lies  intermixed  with,  and  alone  can  explain  the 
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(1)  This  18  far  from  being  univerfally  true;  for  an  uninter'r 
rupted  poiTeiEon  for  fixty  years  will  not  create^  a  title,  where  the 
claimant  or  demandant  had  no  right  to  enter  within  that  time ;  as 
where  an  eftate  in  tail,  for  Hfei  or  for  years,  continues  above  fixty 
years,  (lill  the  reverfioner  inay  enter  and  recover  the  eftate ;  the 
pofteifion  muft  be  s^dverfey  and  lord  Coke  fays,  *^  it  has  been  rc« 
i*  folvedy  that  although  a  man  has  been  out  of  polTeflion  of  land  for 
**  fixty  years,  yet  if  his  entry  is  not  tolled  he  may  enter  and  bring  any 
4*  a^on  of  his  own  polTeflion ;  and  if  his  entry  be  congeable,  and  he 
*f  cnt^r,  he  may  have  an  aQion  of  bis  own  pofieiSonf''  4  C^.  1 1.  ^« 

rcafoii 


^m^. 
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leafon  ot,  thofe  parts  of  the  law  which  are  now  more  generally 
in  ttfe.     For,  without  contemplating  the  whole  fabric  toge* 
tber,  it  is  impoilible  to  form  any  clear  idea  of  the  meaning 
and  connexion  of  .thofe  disjointed  parts^  which  (till  form  a 
confiderable  branch  of  the  modem  law ;  fuch  asthe  dodrine 
of  entries  and  remitter,  the  levying  of  fines,  and  the  fuffer* 
ing  of  common  recoTcries.     Neither  indeed  is  any  confider- 
able part  of  that,  which  I  have  fele&ed  in  this  chapter  from 
among  the  venerable  monuments  of  our  anceftors,  fo  abfo* 
r  in^  1  lately  antiquated  as  to  be  out  of  force,  though  the  whole  is 
certainly  out  of  u/e :  there  being  but  a  very  few  inftancesfor 
more  than  a  century  pad  of  profecuting  any  real  ad^ion  for 
land  by  writ  of  entryj  affife,  formedon,  writ  of  right,  or  other- 
wife.    The  forms  are  indeed  prefcrvcd  in  the  praftice  of 
common  recoveries:   but  they  are  forms  and  nothing  elfe; 
£>r  which  the  very  clerks  that  pafs  them  are  feldom  capable 
to  affign  the  reafon.     But  the  title  of  lands  is  now  ufually 
tried  in  a£iions  of  ejeBmeni  or  trefpafs  \  of  which  in  the  fol- 
lowing chapters* 


Clu  II.  Wrongs.  198 


CHAPTiR    THE      ELEVENTH. 


OP  DISPOSSESSION,  or  OUSTER, 
OF   CHATTELS  REAL^ 


HAVING  in  the  preceding  chapter  confidered  with 
ibme  attention  the  leveral  fpeciet  of  injury  hj  difpo& 
(cS&ou  ot  oufter  of  the  freehold,  together  with  the  regular  and 
weU-coone£led  fcheme  of  remedies  bf  anions  real,  which  are 
giren  to  the  fubje^  by  the  common  law^  either  to  recover  the 
pofleiEon  only,  or  elfe  to  recover  at  once  the  poiTcflion^  and 
alfo  to  eftablifli  the  right  of  property ;  the  method  which  I 
there  marked  out  leads  me  next  to  confider  injuries  by  oufter 
oi  chattels  real  $  that  is,  by  amoving  the  poflelEon  of  tb^  te- 
nant from  an  eftate  by  ftatute-merchant,  ftatute-ftaple,  re- 
cognizance in  the  nature  of  it,  or  ile^t$  or  from  an  eftate 
for  years. 

L  Ouster,  or  amotion  of  poflefiioni  from  eftates  held  by 
fiatute,  recognizance,  or  elegit,  is  only  liable  to  happen  by 
a  fpecies  of  diflVifin,  or  turning  out  of  the  legal  proprietor^ 
before  his  eftate  is  determined  by  raifing  the  fum  for  which  it 
is  given  him  in  pledge.  And  for  fucll  oufter,  though  the  eftate 
be  merely  a  chattel  intereft,  the  owner  (ball  have  the  fame 
remedy  as  for  an  injury  to  a  freehold ;  viz,  by  al&fe  of  no^}el 
diffeifin  S    But  this  depends  upon  the  fcveral  ftatutes,  which 

•  f.  N.  B,  17S. 

«  create 
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create  thefe  refpefliye  interefts  ^9  and  which  ezprefsl^  provide 
and  allow  this  remedy  in  cafe  of  difpofleilion.  Upon  which 
account  it  is  that  fir  Edward  Coke  obferves%  that  thefe 
tenants  are  faid  to  hold  their  eftates  ut  iiberum  tenementum^ 
until  their  debts  be  paid :  becaufe  by  the  ftatutes  they  (hall 
have  an  aflife,  as  tenants  of  the  freehold  fhall  have ;  and 
in  that  refpefl  they  have  the  (imilitude  of  a  freehold  ''• 

II.  As  for  ouder,  or  amotion  of  pofieflion,  from  an  eftate 
for  years  ;  this  happens  only  by  a  like  kind  of  difleiCn,  ejec- 
tion^  or  turning  out,  of  the  tenant  from  the  occupation  of 
the  land  during  the  continuance  of  his  term.  For  this  injury 
the  law  has  provided  him  with  two  remedies,  according  to 
the  circumftances  and  fituation  of  the  wrongdoer :  the  writ 
of  ejeB'tone  Jirmae  i  which  lies  againft  any  one,  the  leflbr,  re- 
Tcrfioner,  remainder-man^  or  any  ftranger,  who  is  himfelf 
the  wrongdoer  and  has  committed  the  injury  complained  of: 
and  the  writ  of  quare  ejecit  infra  terminum  :  which  lies  not 
againft  the  wrongdoer  or  ejedor  himfelf,  but  his  feofiee  or 
other  perfon  claiming  under  him.  Thefe  are  mixed  anions, 
fome what  between  real  and  perfonal;  for  therein  are  two 
things  recovered,  as  well  reftitution  of  the  term  of  years,  as 
damages  for  the  oufter  or  wrong. 

I.  A  WRIT  then  oiejeBumtfirmae^  or  a£lion  of  trefpafs  in 
ejeBment^  lieth  where  lands  or  tenements  are  left  for  a  term  of 
years :  and  afterwards  theleflbr,  reverfioner,remainder»man, 
or  any  ftranger,  dothejcfl  or  ouft  the  leffec  of  his  term*.  In 
this  cafe .  he  fhall  have  his  writ  of  ejeElion  to  call  the  defend- 
ant to  anfwcr  for  entering  on  the  lands  fo  demifed  to  the 
plaintiflFfor  a  term  that  is  not  yet  expired,  and  ejefting  him*^* 
And  by  this  writ  the  plaintiff  fliall  recover  back  bis  term,  or 

the  remainder  of  it,  with  damages. 
I 
[  200  ]      Since  the  difufe  of  real  a£lions,  this  mixed  proceeding  is 
become  the  common  method  of  trying  the  title  to  lands  or 

*'Stat.  Weftin.2.   i3Edw.  I.  c.  i8.  *  See  book  II.  ch.  |o. 

Stat,  dc  mercatorihusf  27  Edw.  ill.  c  9.  *  F.  N.  B.  220.  " 

Sut.  23  Hen.  VIII.  c.  6.  §  9.  f  Sec  appendix.  N°II.  §  x. 
*  1  laft.  43. 

tenements* 


Ch,  n.  Wrong's.'  2co 

r 

tenements.  It  may  not  therefore  be  improper  to  delineate, 
with  feme  degree  of  minutenefs,  it's  hiftory,  the  manner  of 
it's  procefs,  and  the  principles  whereon  it  is  grounded.  ' 

9 
9 

We  have  before  feen  ^,  that  the  writ  of  covenant,  for  breach 
of  the  contra£l  contained  in  the  leafe  for  years,  was  antiently 
the  only  fpecific  remedy  for  recovering  againft  the  leflbr  a 
term  from  which  he  had  eje£led  his  leflcci  together  with  da? 
mages  for  the  oufter.  But  if  the  leiTee  was  eje£ted  by  a  Aran- 
ger,  claiming  under  a  title  fuperior  ^  to  that  of  the  leflbr,  or 
by  a  grantee  of  the  reverGon,  (who  might  at  any  time  by  % 
common  recovery  have  deftroyed  the  term*,)  though  the  Icffca 
might  (till  maintain  an  a£lion  of  covenant  againft  the  leSbr* 
for  non-performance  of  his  contraA  or  leafe,  yet  he  could 
not  by  any  means  recover  the  term  itfelf.  If  the  oufter  was 
committed  by  a  mere  ftranger,  without  any  title  to  the  land, 
the  leflbr  might  indeed  by  a  real  a£tion  recover  pofleflion  of  the 
freehold,  but  the  leflee  had  no  other  remedy  againft  the  ejec* 
tor  but  in  damages,^  by  a  writ  of  eje^ione  Jirmae^  for  the  tref- 
pafs  committed  in  eje£ling  him  from  his  farm  K  But  after- 
wards,  when  the  courts  of  equity  began  to  oblige  thfe  ejc<3or 
to  make  a  fpecific  reftitution  of  the  land  to  the  party  immedi^ 
ately  injured,  the  courts  of  law  alfo  adopted  the  fame  method 
of  doing  complete  juflice ;  and,  in  the  profecution  of  a  writ 
of  eje£lment,  introduced  a  fpecies  of  remedy  not  warranted 
by  the  original  writ,  nor  prayed  by  the  declaration,  (which  are 
calculated  for  damages  merely,  and  are  filent  as  to  any  refti- 
tution,) viz,  a  judgment  to  recover  the  term,  and  a  writ  of 
pofleflion  thereupon  ^     This  method  feems  to  have  been  fet- 

«  See  pag.  1 57.  Belknap,  la  comen  ley  ejif  lou  heme  eftoufte 

'»F.N.B.I45.  de  Jon  ttrme  par  ejlr anger ,  il  avtra  eje£H» 

^  See  book  11.  ch.  9.  enefirmae  verjus  cefiy  que  hy  oufti  \  etfi 

*  P.   6  Ric  lit  Eje^'ione  jirmat  n'eji  Joit  oujie  par  Jon  UJJ'or^  brieje  de  covenant  ; 

que  un  aEl'ion  de  trejpajs  en  Jon  nature ,  et  et  Ji  par  hjjee  ou  grantee  de  reverjion 

le  flainikff  ne  recovera  [on  terme  que  eji  a  brief e  de  covenant  verfus  Jen  lejjhr^  et 

venir,  n'tent  plus  que  en  trejpajs  home  re"  countera  ejpedal  county  &c,  (Fitx,  abr» 

c<wera  damages  pur  trejpajs  nientfait,  mes  t,  ejeSl.  frm.  a.)    Sec  Brafi.  /,  4.  tr,j, 

afeferj  mes  il  convient  a  Juer  par  aSl'ion  €•  36, 

de  covenant  al  comen  laio  a  recovererfon  ^  Scc  append.  No  11.  §  4t  propefin^ 

ttrme  :  quod  tota  curia  conctjfit,    Et  per 

13  tied 
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tkd  as  early  as  the  reign  of  Edurard  IV"";  though  it  hath 
been  faid  "  to  have  firft  begun  under  Henry  VII,  becaufe  it 
probably  was  then  firft  applied  to  it's  prefent  principal  nU, 
that  of  trying  the  title  to  the  land. 

The  better  to  apprehend  the  contrivance,  whereby  this 
end  is  effected,  we  muft  recolle£l  that  the  remedy  by  ejed. 
ment  is  in  it's  original  an  a£lion  brought  by  one  who  hath 
a  leafe  for  years,  to  repair  the  injury  done  him  by  difpofief- 
fion.    In  order  therefore  to  convert  it  into  a  method  of  trying 
titles  to  the  freehold,  it  is  firft  necefiary  that  the  claimant  do 
take  pofTeiEon  of  the  lands,  to  empower  him  to  conftitute  a 
leflee  for  years,  that  may  be  capable  of  receiving  this  injury  of 
difpofleffion.    For  it  would  be  an  offence,  called  in  our  law 
maintenance^  (of  which  in  the  next  book,)  to  convey  a  title  to 
another,  when  the  grantor  is  not  in  poffeffion  of  the  land : 
and  indeed  it  was  doubted  at  firft,  whether  this  occafional 
pofleflion,  taken  merely  for  the  purpofe  of  conveying  the  title, 
excufed  the  leflbr  from  the  legal  guilt  of  maintenance^.  When 
therefore  a  perfon,  who  hath  right  of  entry  into  lands,  deter- 
mines to  acquire  that  pofleiTion,  which  is  wrongfully  with, 
held  by  the  prefent  tenant,  he  makes  (as  by  law  he  may)  a  for- 
inal  entry  on  the  premifes ;  and  being  fo  in  the  pofiefllon  of  the 
foil,  he  there,  upon  the  land,  feals  and  delivers  a  leafe  for 
years  to  feme  third  perfon  or  leiTee  :  and,  having  thus  given 
him  entry,  leaves  him  in  pofiefiion  of  the  premifes.     This 
leflee  is  to  ftay  upon  the  land,  till  the  prior  tenant,  or  he  who 
had  the  previous  poflefiion,  enters  thereon  afrefli  and  oufts 
him ;  or  till  fome  other  perfon  (either  by  accident  or  by 
agreement  beforehand)  comes  upon  the  land,  and  turns  him 
out  or  cjefts  him.   For  this  injury  the  leifee  is  entitled  to  his 
a£lion  of  eje£lment  againft  the  tenant,  or  this  cafual  ejc^or^ 
which  ever  it  was  that  oufted  him,  to  recover  back  his  term 
and  damages.     But  where  this  a£Hon  is  brought  againft  fuch 
a  cafual  eje£lor  as  is  before  mentioned,  and  not  againft  the 

"*  7  EJvf  IV.  6.      Per  Fairfax  ;  J%  Jott  areri,  dcnfues  tout  in  damages.  (Bro. 

heme  fort  ejeSione  firmae,  ^e  plaintiff' re^^  Abr,  f.  quare  ejecit  infra  terminum^  6.) 

cwirajon  terme'qm  eft  arere^  fibitn  come  "  F.  N.  B.  210. 

in  fuare  ejecit  infra  termipum  )  et,Ji  nul  •  i  Ch«  Rep.  append.  39. 

very 
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very  fehant  m  poflefllon,  the  court  will  not  fuffet  t&e  tenant 
to  lofe  his  pofleffion  without  any  opportunity  to  defend  it* 
Wherefore  it  i$  a  ftanding  rule,  that  no  plaintiff  (hall  pro- 
ceed in  ejeflment  to  recover  lands  againft  a  cafual  ejeAor^ 
withoRt  notice  given  to  the  tenant  in  pofleflioh>  (if  any  there 
be,)  and  making  him  a  defendant  if  he  pleafe3.  And^  in 
order  to  maintain  the  a£lion,  the  plaintiff  mttft^  in  cafe  of 
any  defence,  make  out  four  points  before  the  court :  viz.  /////j 
^eafe,  entfjy  and  oufiir.  Firil,  he  muft  (hew  a  good  title  ia 
his  leffor,  which  brings  the  matter  of  right  entirely  before 
the  court ;  then,  that  the  leffor,  being  feifed  or  poffeffed  bj 
tirtoe  of  fuch  title,  did  make  him  the  leafe  for  the  prefent 
term  \  tliirdly,  that  he,  the  leffee,  or  plaintiff,  did  enter  or 
hke  pofleffioti  in  confequence  of  fuch  leafe;  and  then^ 
hftly,  that  the  defendant  oufiei  or  eje£led  him.  Whereupon 
he  (ball  have  judgment  to  recover  his  term  and  damages ; 
and  ihallf  in  confequence,  have  a  writ  of  po(^ffion^  which 
the  Iheriff  is  to  execute  by  (delivering  him  the  undifturbed 
and  peaceable  poffelEon  of  hb  term. 

This  is  Uic  regular  method  of  bringing  an  aAion  or  ejeA« 
ment,  in  which  the  title  of  the  leffor  comes  collaterally  and 
incidentally  before  the  court,  in  order  to  (hew  the  injury  done 
to  the  leffee  by  this  oufter.  This  method  muft  be  (till  con- 
tinued in  due  form  and  ftriftnefs,  fave  only  as  to  the  notice 
to  the  tenant,  whenever  the  poffeifion  is  vacant,  or  there  is 
no  adual  occupant  of  the  premifes }.  and  alfo  in  fome  other 
cafes.  But,  as  much  trouble  and  formality  were  found  to 
attend  the  a&ual  making  of  the  leafe^  entry,  and  oufier,  a  new 
and  more  eafy  method  of  trying  titles  by  writ  of  eje£iment» 
where  there  is.  any  aAual  tenant  or  occupier  of  the  premifes 
in  difpute,  Was  invented  fomewhat  more  than  a  century  ago, 
by  the  lord  chief  juftice  RoUe  ',  who  then  fat  in  the  court  of 
upper  4>ench ;  fo  called  during  the  exile  of  king  Charles  the 
itecond.  This  new  method  entirely  depends  upon  a  Aring  of  r  203  1 
legal  Scions :  no  a£lual  leafe  is  made,  no  actual  entry  by 
the  plaintiff,  no  aftual  oufter  by  the  defendant }  but  all  are 

'  Stfl.  pn^.  Ret.  io9-.  {t^it,  i657.) 
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merely  ideal,  for  the  folc  purpofe  of  trying  the  title  ( x ).  To  this 
,  end,  ill  the  proceedings  '  a  leafc  for  a  term  of  years  is  ftated 
to  have  been  made  by  him  who  claims  title,  to  the  plaintiflT 
who  brings  the  aclien,  as  by  John  Rogers  to  Rkhard  Smith, 
which  plaintiffoBght  to  be  (bme  real  perfon,  and  not  merely 
an  ideal  fi£titioMS  one  who  hath  no  exigence,  as  is  frequently 
though  unwarrantably  pra£lifed  ^  .  it  isalfoftated  that  Smith 
the  lefTee  entered ;   and  that  the  defendant  William  Stiles» 
who  is  called  the  cofuai  ejiBor^  oulled  him  ;  for  which  ouiler 
he  brings  this  a£lion.     As  foon  as  this  a£lton  is  brought,  and 
the  complaint  fully  dated  in  the  declaration',  Stiles,  the 
cafual  ejeclori  cr  defendant,  £ends  a  written  notice  to  the 
tenant  in  pofTcfTion  of  the  lands,  as  George  Saiinders,  in« 
forming  him  of  the  a£lion  brought  by  Richard  Smith,  andl 
tranfmitting  him  a  copy  of  the  declaration  :   withal  afinring 
Wm  that  he.  Stiles  the  defendant,  has  no  title  at  aU  to  the 
premifes,  and  fliaN  make  no  defence  v  and  therefore  advifing 
the  tenant  to  appear  m  court  and  defend  his  own  title  r  other* 
wife  he,  the  cafual  ejeftor,  will  fuffer  judgment  to  be  had 
againd  him  \   and  thereby  the  a£lual  tenant  Saunders  wiU 
inevitably  be  turned  out  of  pcflefTion  f.     On  receipt  of  this 
friendly  caution,  if  the  tenant  in  poffeflion  does  not  within 
a  limited  time  apply  to  the  court  to  be  admitted  a  defendant 
in  the  (lead  of  Stiles,  he  is  foppofcd  to'have  no  right  at  all; 
and,    upon  Judgment  being  had  a^sinft  Stiles  the   cafua] 

«  See  appendix^  N*  II.  ^  s>  2.  *  Append.  N<*  II.  §  2. 

'  6  Mod.  309.  f  UUm 
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( 1 )  An  a£lual  ©ntry  is  ncceflary  to  avoid  a  fine  levied  with  pro- 
clamations, and  the  dcmrfe  laid  in  the  cjeAment  muft  be  fubfe- 
quent  to  the  entry ;  but  that  is  the  only  cafe  in  which  an  adua| 
entry  fs  reqniied.  2  Str.  1086.  Doug.  468.  i  T.  R,  74*»^ 
Unlcfs  it  18  an  ejc6lment  brought  to  recover  on  a  vacant  pofTeffioOy 
and  not  by  a  landlord  upon  a  right  of  re-entry  under  the  4  Geo, 
II.  c.  28.' ;  in  whidh  cafe  the  leCTor  or  his  attorney  muft  aftually 
fcal  a  leafe  upon  the'premifes  to  the  plaintifF,  who  muft.be  ejcdcd  by 
a  realpcrfba.     See  the  mode  of  proceeding,  Z  Crom^,  Prac.  198. 

cjeSor^ 


'«    .• 
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cjcSor,  Saunders  the  real  tenant  will  be  turned  out  of  pol- 
fcffion  by  the  (hcrifF. 

• 

•  But,  if  the  tenant  in  poflcflTion  applies  to  be  made  a  dc* 

fcndant,  it  is  allowed  him  upon  this  condition  ;  that  he  enter 

into  a  rule  of  court  *  to  confcfs,  at  the  trial  of  the  caufe,  three 

of  the  four  requiCtes  for  the  maintenance  of  the  plaintiflPS 

aflion  5  viz.  the  lea/e  of  Rogers  the  leflbr,  the  ftttry  of  Smith 

the  plaintiff,  and  his  oujler'  by  Saunders  'himfi^lf,  now  made  I   204  J 

the  defendant  inftead  of  Stiles :  which  requiGtes  being  wholly 

iiditlouSy  (hould  the  defendant  put  the  plaintiff  to  prove  them, 

he  mud  of  courfe  be  nonfurted  for  want  of  evidence  5  but  by 

fuch  ftipulatcd  confeflion  of  lea/ef  entry^  and  oujler^  the  trial    » 

will  now  (land  upon  the  merits  of  the  title  only  (2).  This  done, 

the  declaration  is  altered  by  inferting  the  name  of  George 

Saunders  inftead  of  William  Stiles,  and  the  caufe  goes  down 

to  trial  under  the  name  of  Smith,  (the  plaintiff,)  on  the  demifcr. 

of  Rogers^  (the  leflbr^)  againft  Saundersj  the  new  defendant. 

<  Append.  N<>n.  §3. 


(2)  It  has  been  determined,  that  no  eje6lment  can  be  main- 
tamed  where  the  leiTor  of  the  plaintiff  has  not  a  legal  right  o^* 
entry  ;  as  the  heir  at  law  was  barred  from  recovering '  in  eje£l« 
ment,  where  there  was  an  unfatisfied  term  raifed  for  the  purpofe  of 
fecuring  an  annuity,  though  the  heir  claimed  the  eflate  fubje6i  to 
^hat  charge.  But  a  fatlsfied  term  will  be  prefumed  to  be  furren* 
dered ;  and  the  courts  will  not  permit  the  plaintiff  in  ejedlment  to 
be  non-fuited  by  a  term  (landing  out  in  the  truftee  of  the  IclTor. 
2  r.  R.  695.     I  T.  R.  758. 

In  Ihfe  on  the  demife  of  Botverman  v.  Sylourn,  7  T,  R.  2. 
Lord  Kenyon  declared  that  in  all  cafes  where  truftees  ought 
to  convey  to  the  beneficial  owner,  he  would  leave  it  to  the  jury 
to  prefumc,  where  fuch  a  prefumption  might  reafonably  be  made, 
that  they  had  conveyed  accordingly,  in  order  to  prevent  a  juft 
title  from  being  defeated  by  a  matter  of  form.  But  if  fuch  a 
prefumption  cannot  be  made,  he  who  has  the  equitable  efbtd 
only  cannot  recover  ia  ejcdlment.    ^oncs  ▼.  JW/>   7  T.R,/^6* 

0^2  And 
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And  tbeietn  the  leflbr  of  the  plaintiflFis  bound  to  make  out  a 
clear  title»  otherwife  his  fiAitious  lefiee  cannot  obtain  Judg* 
ment  to  have  pofleflion  of  the  land  for  the  term  fuppofed  to 
be  granted.  But,  if  the  leflbr  makes  out  Iiis  title  in  a  fatif- 
faAory  manner,  then  judgment  and  a  writ  of  pofleflion  fhatt 
go  for  Richard  Smith  the  nominal  pJaimiflF,  who  by  this  trial 
has  proved  the  right  of  John  Rogers  his  fuppofed  leflbr.  7et, 
to  prevent  fraudulent  recoveries  of  the  pofleflion,  by  collufion 
with  the  tenant  of  the  land,  all  tenants  are  obliged  by  ftatute 
J I  Geo.  II.  c.  19^'  on  pain  of  forfeiting  three  years  rent,  to 
give  notice  to  their  landlords,  when  ferved  with  any  decla- 
ration in  eje£lment :  and  any  landlord  may  by  leave  of  the 
court  be  made  a  co-defendant  to  the  a^ion,  in  cafe  the  te- 
nant himfelf  appears  to  it ;  or,  if  he  makes  default,  though 
judgment  mu(l  be  then  figned  againft  the  cafual  eje£ior,  yet 

execution  fiiall  be  (tayed,  in  cafe  the  landlord  applies  to  be 
made  a  defendant,  and  enters  into  the  common  rule  ;  a  rights 
which  indeed  the  landlord  had,  long  before  the  .proviSon  of 
this  datute":  in  like  manner  as  (previous  to  the  ftatute  of 
Weflm.  2.  c.  3.)  if  in  a  real  a£iion  the  tenant  of  the  free- 
hold  ipade  default,  the  remainder*man  or  reverfioner  had  a  , 
right  to  come  in  and  defend  the  pofllefiion ;  led,  if  judgment 
were  had  againft  the  tenant,  the  eftate  of  thofe  behind  fliould 
be  turned  to  a  naked  right  "^  (3).   But  if  the  new  defendants, 
whether  landlord  or  tenant,  or  both,  after  entering  into  the 
common  rule«  fail  to  appear  at  the  trial,  and  to  confefs  leafe, 
entry,  and  oufter,  the  plaintiflF  Smith  muft  indeed  be  there 
r  20  c  1  nonfoited,  for  want  of  proving  thofe  requifites;  but  judgment 
will  in  the  end  be  entered  againft  the  cafual  ejedlor  Stiles  ; 
for  the  condition  on  which  Saunders,  or  his  landlord,  was 
admitted  a  defendant  is  broken,  and  therefore  the  plaintiff  it 
put  again  in  the  fame  fituation  as  if  he  never  had  appeared  at 

■  StyV.  Prad.  Re^   io8.    ii  i.  265.  .         ^  Bra^on.  /.  5.  (•  10.  §  14. 
7  Mod.  70.  Saik.  257.    Burr,  ijoi* 


(3)  A  dcTffee,  although  he  hzs  never  been  in  pofleffion,  has 
been  permitted  tr>  defend  as  a  landlord  under  this  ftatute.  i  f 
6e9,  %•  c.  19.    4  T*  R.  \%2* 

6  aUi 


Ch.  !!•  W  k  6  N  c  s.  165 

all;  the  confequctyre  of  which  (we  have  feen)  would  have 
been,  that  judgment  would  have  been  entered  for  the  phin- 
tliF,  and  the  iheriff*,  by  virtue  of  a  writ  for  that  purpofe, 
would  have  turned  out  Saunders,  and  delivered  poiTefllion  to 
Smith.  The  fame  procefs  therefore  as  would  have  been  had^ 
provided  no  conditional  rule  had  been  ever  made,  mud  now 
be  purfued  as  foon  as  the  condition  is  broken  (4). 

The  damages  recovered  in  thefe  a£lionS)  though  formerly 
their  oi^ly  intent^  are  now  ufually  (fince  the  title  has  bei;ti 


(4)  Where  an  ejeftment  is  defended  merely  to  continue  the 
pafTeiTion  of  the  premifes,  and  no  defence  is  made  at  the  trial,  the 
pradtce  is  for  the  cryer  of  the  court,  firft,  to  call  the  defendant  to 
confefs  leafe,  entry,  and  ouiler,  and  then  the  plaintiff,  as  in  other 
cafes  of  nonfuitSj  to  come  forth  or  he  will  lofe  his  writ  Qi'ntfi 
frius. 

Though  in  this  cafe  the  judgment  is  given  againil  the  cafual 
ejedor,  yet  the  coils  are  taxed  as  in  other  cafes,  and  if  the  real 
defendant  refufes  to  pay  them,  the  court  will  grant  an  attachment 
againft  him.     Sali.  259.  » 

In  like  manner  if  there  be  a  verdiA  for  the  defendant,  or  the 
nominal  plaintiff  be  nonfuited  without  the  default  of  the  defendant, 
the  defendant  n^ufi  tax  his  cofts,  and  fue  out  a  writ  of  execution 
againii  the  nominal  plaintiff ;  and  ify  upon  ferving  the  IciTor  of 
the  plaintiff  with  this  writ  and  a  copy  of  the  rule  to  confefs  leafe, 
entry,  and  ouiler,  the  leffor  df  the  plaintiff  does  not  pay  the  coils, 
the  court  will  grant  an  attachment  againfl  him,  2  Cromp.  Bra8^ 
2  J 4.  In  cjcdment  the  unfuccefsful  party  may  re-try  the  fame 
queilion  as  often  as  he  pleafes  without  the  leave  of  the  court ;  for 
by  making  a  freih  demife  to  another  nominal  charadler,  it  be? 
comes  the  adlion  of  a  new  plaintiff  upon  another  right,  and  the 
courts  of  law  cannot  any  farther  prevent  this  repetition  of  the 
adlion,  than  by  ordering  the  proceedings  in  one  cje^ment  to  be 
flayed  till  the  coils  of  a  former  ejcdlment,  though  brought  in 
another  court,  be  difcharged.  2  Bh  Rep.  1158.  Barnes,  133, 
But  a  court  of  equity,  in  fome.  inftances  where  there  have  been 
Afvcral  trials  in  ejedlment  for  the  fame  premifes,  though  the 
tirlc.  was  entirely  legnl,  has  granted  a  perpetual  injunftion,' 
J  P.  ;r.  672. 

vj^3  con- 
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confidcred  as  the  principal  queftton)  verj  fmall  and  inade- 
quate ;  amounting  commonly  to  one  (hilling,  or  feme  other 
trivial  fum.  In  order  tiierefore  to  complete  the  remedy, 
when  the  pofleflion  has  been  long  detained  from  him  that  had 
the  right  to  it,  an  a£linn  of  trefpafs  alfo  lies,  after  a  recovery 
in  ejefiment,  to  recover  the  mefue  profits  which  the  tenant 
in  pofTt^ffion  has  wrongfully  received.  Which  a^lion  may  be 
brought  in  the  name  of  either  the  nominal  plaintiff  in  the 
cjedment,  or  his  leflbr,  againft  the  tenant  in  poffeflion :  whe- 
ther he  be  made  party  to  the  ejcftment,  or  fuflPers  judgment 
tq  go  by  default '.  In  this  cafe  the  judgment  in  eje£iment  is 
conclufive  evidence  againft  the  defendant,  for  all  profits  which 
have  accrued  fince  the  date  of  the  demife  dated  in  the  former 
declaration  of  the  plaintiff*;  but  if  the  plaintiff  fues  for  any 
antecedent  profits,  the  defendant  may  make  a  new  defence  (5), 

Such  is  the  modem  way  of  obliquely  bringing  in  qucf- 
tion  the  title  to  lands  and  tenements,  in  order  to  try  it  in  this 
collateral  manner;  a  method  which  is  now  univerfally  adopt-^ 
cd  in  almod  every  cafe.     It  is  founded  on  the  fame  principle 
as  the  antient  writs  of  aflize,  being  calculated  to  try  the  mere 
poffejfory  title. to  an  eilate  ;  and  hath  fucceeded  to  thofe  real 
anions,  as  being  infinitely  more  convenient  for  attaining  the 
r  2q5  n  endof  juftice;  becaufe  the  form  of  the  proceeding  being  en- 
tirely fidioous,  it  is  wholly  iii  the  power  of  the  court  to  dirc£l; 
the  application  of  that  fifUoo,  fo  as  to  prevent  fraud  and  chi«> 
cane,  and  evifccratc  the  very  truth  of  the  title.     The  writ  of 
lyedlhnent  and  it's  nominal  parties  (as  was  refolved  by  all  the 
judges  f)  are  **  judicially  to  be  confidcred  ^s  the  fi£titious 
«<  form  of  an  aflion,  really  brought  by  the  Icffbr  of  the  plain*. 
•«  tiff  againft  the  tenant  in  pofleflion  :  invented,  under  the 
<<  control  and  power  of  the  court,  for  the  advancement  of 

'-Burr.  668*  '  Mich.  32  Geo.  If.     46prr.  668* 

(5)  The  defendant  may  plead  the  ftatute  of  limitations,  and  by 
that  means  prote£^  himfelf  from  ^he  payment  of  all  mefnc.  profits, 
except  thofe  which  have  accrued  within  the  laft  fix  years.    Bull. 

.    ,  "  judice 
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<*  juilice  in  many  refpeds  ;  and  to  force  the  parties  to  go  to 
*'  trial  on  the  merits,  without  being  intabgled  in  die  nicetf 
**  of  pleadings  on  either  fide.*' 

But  a  writ  of  cjcclment  is  not  an  ad'-quate  means  to  try 
the  title  of  all  eftates ;  for  on  thofe  things,  wh<Tcon  an  entry 
cannot  in  faft  be  made,,  no  entry  (hall  be  fupp'fed  by  any 
fiftlon  of  the  parties.  Therefore  an  cje£lmcnt  will  not  lie  of 
an  atlvowfon,  a  rent,  a  common,  or  other  incorporeal  heredita* 
ment* :  except  for  tithes  in  the  hands  of  lay  a '^  propria  tors,  by 
the  cxpTcCs  purview  of  ftatute  32  Hen.  VIII  c.  7.  which 
doftrinc  hath  fir.ce  been  extended  by  annloj^y  to  tithes  in  the 
hands  of  the  clergy  " :  nor  will  It  lie  in  fuch  caf-s,  where  the 
entry  of  him  that  hath  right  is  taken  away  by  defcent,  dif- 
continuance,  twenty  years  difpoflcflion,  or  otherwifc. 

This  adion  of  ejeftmcnt  is  however  rendered  a  very  cafy 
and  expeditious  remedy  to  landlords  whofetepants  are  in  at* 
year,  by  (latute  4  Geo.  II.  c.  2S.  which  tm6k%  that  every 
landlord,  who  hath  by  his  leafe  a  right  of  re-entry  in  cafe  of 
non-payment  of  rent,  when  half  a  year's  rent  is  due,  and  no 
fufficient  diftrefsia  to  be  had,  may  ferve  a  declaration  in  eje£t* 
ment  on  his  tenant,  or  fix  the  fame  upon  fome  notorious  part 
of  the  premifes,  which  (hall  be  valid  without  any  formal 
re-entry  or  prtvi(?us  demand  of  rent.  And  a  recovery  in  fuch 
ejeAment  ihall  be  final  and  conclufive,  both  in  law  and 
equity,  unlefs  the  rent  and  all  cofts  be  paid  or  tendered 
within  fix  calendar  months  afterwards  (6). 

2.  The  writ  of  f»flr<f  ^f/;^// i«/rfl /rr«ri/«//«  Heth,  by  the  an*  [  2107  3 
ticnt  law,  where  the  wrongdoer  or  cjeftor  is  not  himfelf  in 
poHeffion  of  the  lands,  but  another  who  claims  under  him. 
As  where  a  man  leafcth  lands  to  another  for  years,  and,  after 

*  Brownl.  iZi)*  Cro.  Car.  492.  Stra. 54.'        *  Cro.  C«r. 501.  1  Lord  Ktym,j%^ 


(6)  Where  there  is  a  fufficient  diftrefs  upon  the  premifcs,  the 
landlord  cannot  maintain  an  ejectment  upon  his  right  of  re-entry 
for  non-payment  of  rent,  if  he  ha^i  not  demanded  the  rent  on  the 
very  day  on  which  it  was  due. 

0^4  the 


C07 


P  K  I  V  A  T  B 


Book  III. 


4 

the  kflbr  or  reverConer  entereth,  and  makcth  a  feoiFment  in 
fee»  or  for  life^  of  the  fame  lands  to  a  ftranger :  noKf  the 
l^flee  cannot  bring  a  writ  olejeElionejirmae  or  ejefiment  againft 
the  feoffee;  becaufe  he  did  not  ejefl  him,  but  the  reverfioner: 
neither  can  he  have  any  fuch  adiion  to  recover  his  tern^  againfl: 
the  reverConer.  who  did  ouCtliim;  becaufe  he  is  not  now  in 
poffeffion.  And  upon  that  account  this  writ  was  devifec^ 
upon  the  equity  of  the  ftatute  Weftm.  a.  c.  24,  as  in  a  cafe 
where  no  adequate  remedy  was  already  provided  ^.  And  the 
a£tion  is  brought  againft  the  feoffee  for  deforcing,  or  keeping 
out,  the  original  leffee,  during  the  continuance  of  his  term ; 
and  herein,  as  in  the  ejeflment,  the  plaintiff  (hall  recover  fo 
much  of  the  term  as  remains ;  and  alfo  fhall  have  a£kual  da« 
mages  for  that  portion  of  it  whereof  he  has  been  unjuftly  de- 
prived. But  fince  the  introdufiion  of  fi£titious  oufters, 
whereby  the  title  may  be  tried  againft  any  tenant  in  poffef- 
fion, (by  what  means  foever  he  acquired  it,)  and  the  fubfe^ 
quent  recovery  of  damages  by  a£kion  of  trefpafs  for  mefne 
^profits,  this  action  \% fallen  into  difufe. 

?  F.  H.  B.  1)8. 
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I 

Ili^  the  two  preceding  chapters  we  have  conGdered  fuch 
injuries  to  real  property,  as  confiftcd  in  an  ouiler,  or  amo- 
tion of  the  pofletTion.  Thofe  which  remain  to  be  difcufled 
are  fuch  a's  may  be  offered  to  a  man's  real  property  without 
any  amotion  from  it. 

■  •  •  •  •  > 

The  fecond  fpecies  therefore  of  real  injuries,  or  wrongs 
that  zffcEt  a  man's  lands,  tenements,  or  hereditaments,  is  that 
of  tnfpafs.  Trefp'afs,  in  its  largeil  and  mod  extenfive  fenfe, 
fignifies  any  tranfgrelTion  or  offence  againft  the  law  of  nature^ 
of  fociety,  or  of  the  country  in  which  we  live  ;  whether  it  re- 
lates to  a  man's  petfon^  or  his  property.  Therefore  beating 
another  is  a  trefpafs  j  for  which  (as  we  have  formerly  fcen  J 
an  a&ion  of  trefpafs  v/  et  armis  in  aflault  and  battery  will  lie  y 
taking  or  detaining  a  man's  gcods  are  refpe£tively  trefpafles; 
for  which  an  adion  of  trefpafs  vi  et  artnis,  or  on  the  cafe  #i 
trover  and  converfion,  is  given  by  the  law :  fo  alfo  nonh 
performance  of  promifrs  or  undertakings  in  a  trefpafs,  upon 
which  an  aAion  of  trefpafs  on  the  cafe  in  ajfum^tt  is  ground* 
e4 :  and,  in  general,  any  misfeafance  or  a£l  of  one  man, 
whereby  another  is  injurioufly  treated  or  damnified,  is  a 
tranfgreflion  or  trefpafs  in  its  largeft  fenfe }  for  whieh  wo 
have  already  feen  *  that,  whenever  the  aQ  itfelf  is  direAly, 
and  immediately  injurious  to  the  perfon  orproperty  of  another, 
and  therefore  neceflarily  accompanied  with  fome  force,  an  C  ^09  3 
a£lion  of  trefpafs  vi  it  armis  will  lie ;  but,  if  ^he  injury  is 
only  confequential,  a  fpecial  aAionof  trefpafs  m  the  cafe  may 
be  brought  (i). 

•  See  pag.  123. 


{ I )  The  diftindions  bewecn  adions  of  trefpafs  w  et  arms  for 
an  immediate  injury,  and  actions  of  trefpafs  opon  the  cafe  fur  i 

confc* 
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But  in  the  limited  and  confined  fenfe,  in  which  we  are  at 
prefent  to  confider  it,  ic  fignifies  no  more  than  an  entry  on 
another  man's  ground  without  a  lawful  authority,  and  doing 
fome  damage,  however  inconfidtrable,  to  his  real  property^ 
For  the  right  of  nuum  and  tuuniy  or  property  in  lands,  being 
once  eftablifiied,  it  follows  as  a  neceilary  confequence,  that 
this  right  muft  be  exclufive  ;  that  is,  that  the  ov^ner  may  re- 
tain to  hlmfelf  the  folc  ufe  and  occupation  of  his  foil :  every 
entry  therefore  thereon  without  the  owner's  leave,  and  efpe- 
cially  if  contrary  to  his  exprefs  order,  is  a  trcfpafs  or-  tranf- 
grefljon.  The  Romao  laws  feem  to  hav^  made  a  direft  pro- 
hibition neceflary,  in  order  to  conftitute  this  injury :  **  quiali" 
**  enum  fundum  ingreditur^  poteji  a  domino^  ft  is  praeviderit^ 
•*  prohiberi  m  ingrediatur  **/*    But  the  law  of  England,  juftly 

*»  Jnfi,  a.  I.  II. 
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^onfeqnential  damage,  are  frequently  very  ddicate  ;  fee  the  fubjefi 
inuch  cpi}Adere.d  io  2  BL  Rep.  892,  10  a  cafe  where  an  a6Uon  of 
trcfpafs  nd  erarmU  was  brought  again  &  the  defendant  for  throwing 
a  lighted  fquib  in  a  public  market,  which  fell  upon  a  ilall,  the 
owner  of  which,  to  defend  himfclf  and  hie  goods,  took  it  up,  and 
threw  It  to  anotber  part  of  the  market,  where  it  ftruck  the 
plaintiff  and  put  out  his  eye. 

'^rhequeflion  was  much  difcuffed,  whether  the  perfon  injured 
eUglit  to  have  brought'  an  a6Hon  of  trcfpafs  vi  et  armii^  or  an 
liftfdA  iipon  the  tafe ;  and  one  of  the  four  judges  ftrenuoufly  con. 
tended  "diat  it  otight  to  have  been  an  a6lion  upon  the  cafe.  But 
I  (hcrt^lil  humbly  conceive,  that  the  queftion  was  more  properly  this, 
viz«,  whether  an  a6lioi?  of  trefpab  vi  et  armis  lay  again  ft  the  ori* 
ginal  or  tbc  intermediate  thrower,  or  whether  the  a£l  of  the  fecond 
thrower  was  involuntary,  (which  feetns  to  have  been  the  opinion 
of  the  jury,)  or  wilful  and  mifchievous,  and  if  fo,  whether  he  alone 
ought  not  to  have  been  aniwrrable  for  the  confcqucnces.  For  if 
A  thrQws  a  Rone  at  B,  which  after  it  h'es*quictly  at  hi:,  foot,  B  takes 
lip  and  throws  again  at  C,  it  is  prcfumed  that  C  has  his  adiion 
dgamd^B  only  ;  biit  if  ft  is  thrown  at  B,  and'B,  by  warding  it  oflF 
from  himfelf,  gives  it  a  different  diredion,.  in  confequence  of  which 
it  ffrikes  C,  in  that  cafe,  it  is  wholly  the  a£l  of  A,  and  B  muft  be 
CopS3f  r?d,  merely  as  an  inanimate  objeft,  which  may  chance  to 
divert  its  courfe,  . ,    . 

.5  confidering 
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confidering  that  much  inconvenience  may  happen  to  the 
owner,  before  he  has  an  opportunity  to  forbid  the  entry,  hat 
carried.che  point  much  farther,  and  has  treated  every  entry 
upon  another's  ]and«,  (unlefs  by  the  owner's,  leave,  or  ia 
fome  ve^y  particular  cafes,)  as  an  injury  or  wrong,  for  {ati£> 
fa^iou  of  which  an  action  of  trefpafs  will  lie  1  hut  determineft 
the  quantum  of  that  fatisfa£iion,  by  confidering'how  far  the 
offence  was  wilful  or  inadvertent,  and  by  e^imj^ting  the  .va« 
lue  of  ^e  a&ual  damage  fuftained- 

Every  unwarrantable  entry  on  another's  'foil  the  law  en- 
titles a  trefpafs  by  breaking  his  clofe ;  the  words  of  the  writ  of 
trefpafs  commanding  the  defendant  to  (hew  cafufc  quare  clau-^ 
Jitm  querenii's  f regit.  For  every  man's  land  is  in  the  eye  of  the 
law  inclofed  and'fet  apart  from  his  neighbour's:  and  that 
either  by  a  vifible  and  material  fence,  as  one  field  is  divided  ' '  - 
from  another  by  a  hedge;  or,  by  any  ideal  invilible  boundary, 
cxifting  only  in  the  contcmplatiom  of  law,  as  when  one  man's  f  no  1 
land  adjoins  to  another's  in  the  fi me  field.  And  every  fuch 
entry  or  breach  of  a  man'B  clofe  carries  neceflarily  along  with 
it  fome  damage  or  other :  for,  if  no  other  fpecial  lofs  can  be 
affigned,  yet  ftill  the  words  of  the  writ  itfelf  fpccify  one  ge- 
neral damage,  vi%,  the  treading  down  and  bruifing  hit 
herbages' 

ONEmuft  have  a  property  (either  abfolute  or  temporary) 
in  the  foil,, and  a£kual  pofleffion  by  entry,  to  be  able  to  main* 
tain  an  aftion  of  trefpafs  :  or,  at  leaft,  it  is  requifite  that  the 
party  have  a  leafe  and  poifefiion  of  the  vefture  and  herbage  of 
the  land  •*.  Thus  if  a  meadow  be  divided  annually  among 
the  pariihioners  by  lot,  then,  after  each  perfon's  feveral  por* 
tlon  is  allotted,  they  may  be  refpeflively  capable  of  maintain- 
ing an  aSion  for  the  breach  of  their  feveral  clofes  ^  :  for  thcj 
have  an  exclufive  iqtereft  ^od  freehold  therein  for  the  time. 
But  before  entry  and  aifiual  poflcflion,  one  cannot  maintain 
an  a£tion  of  trefpafs,  though  he  hath  the  freehold  in  law^. 
And  therefore  an  heir  before  entry  cannot  have  this  a^ioa 

<  F.N.  B.  87,  88.  *  Cro.  Eliz.  ^zu, 

*  Vytu  285.    2  Roll.  Abr,  ^^g^  ^    f  z  Rol.  Abr.  553. 

againft 
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againft  all  abator :  though  a  difleifee  might  have  (t  againft  the 
Jiflcifor,  for  the  injury  done  by  the  diffeifin  itfelf,  at  which 
time  the  plaiotifF  was  feifed  of  the  land :  but  he  cannot  have 
h  for  any  zGt  done  after  the  diflcifin,  until  he  hath  gained 
pedei&on  by  re-entry,  and  then  he  may  well  maintain  it  for 
the  intermdliate  damage  done ;  for  after  his  re-entry  the  law, 
<by  a  kind  of yW  po/UiminUf  fuppofes  the  freehold  to  have  all 
along  continued  in  him  <.  Neither,  by  the  common  law, 
in  cafe  of  an  intrufion  or  deforcement,  could  the  party  kept 
out  of  pofleflion  fue  the  wrongdoer  by  a  mode  of  redrefs, 
which  was  calculated  merely  f or inj  uries  committed  againft  the 
land  while  in  the  poffefflon  of  the  owner.  But  now  by  the  fta? 
tttte  6  Ann.  c,  i8.  if  a  guardian  or  truftee  for  any  infant^  a 
hu(band  feifed  jure  uxorisf  or  a  perfon  having  any  eftate  or 
[^1x3  intereft  determinable  upon  a  life  or  lives,  ihall,  after  the  deter- 
mination of  their  refpe&ive  interefts,  hold  over  and  continue 
in  pofleffion  of  the  lands  or  tenements,  without  the^confent  of 
the  pei||fon  entitled  thereto,  they  are  adjudged  to  be  trefpafTerd; 
and  any  reverfioner  or  remainder-man,  expedant  on  any 
life»eilate,  may  oncie  in  every  year,  by  motion  to  the  court 
of  chancery,  procure  the  ctfiuy  que  vie  to  be  produced  by  the 
tenant  of  the  land,  or  may  enter  thereon  in  cafe  of  his  refufal 
or  wilful  negled.  And  by  the  ftatutes  of  4  Geo*  II.  c.  28« 
and  1 1  Geo.  IL  c.  19.  in  cafe  after  the  determination  of  any 
term  of  life,  lives,  or  years,  any  perfon  ihall  wilfully  hold 
over  the  fame,  the  leflbr  or  reverfioner  is  entitled  to  recover 
hy  a£tion  of  debt,  either  at  the  rate  of  double  the  annual  va- 
lue of  the  premifes,  in  cafe  he  himfelf  hath  demanded  and 
given  notice  in  writing  to  the  tenant  to  deliver  the  pofleflion  j 
or  elfe  double  the  ufual  rent,  in  cafe  the  notice  of  quitting 
proceeds  from  the  tenant  himfelf,  having  power  to  determine 
his  Icafe,  and  he  afterwards  neglefts  to  carry  that  notice  into 
due  execution  (2). 

A  MAM.  is  anfwerable.  for  not  only  his  own  trefpafs,  but 
that  of  his  cattle  alfo :  for,  if  by  his  negligent  keeping  they 

«  II  Rep.  5. 


—•T- 


^2)  S^2  vol.  p.  151.  -n,  5. 

ftray 
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ftrayupon  tifb  land  of  another,  (and  much  more  If  he  permits, 
or  drives  them  on, )  and  they  there  tread  down  his  neighbour's 
herbage,  and  fpoil  his  corn  or  his  trees,  this  is  a  trefpafs  for 
which  the  owner  mud  anfwer  in  damages.  And  tkt  law  gives 
the  party,  injured  a  double  remedy  in  this  cafe  ;  by  permitting 
him  to.diftrein  the  cattle  thus  damage  feafant^  or  doing  da« 
mage,  till  the  owner  fliall  make  him  fatisfafiion ;  or  elfe  b]r. 
leaving  him  to  the  common  xtxxit^'^  in  f(ir9  eontentiofo^  by  ac- 
tion. And  the  adion  that  lies  in  either  of  thefe  cafes  of 
trefpafs  committed  upon  another's  land  either  by  a  man  him* 
fttlf  or  his  cajttle,  is  the  a£iion  of  trefpafs  vi  etarmts;  whereby 
tman  is  called  upon  to  anfwer,  quare  vi  et  armis  clqufum  ip^ 
JiuS'A,  aptid  B.  f regit ^  et  blada  ipfius  A.  ad  valentiam  centum 
fiKdorum  ibidem  nuper  crefcentia  cum  quibufdam  avenis  depafius 
fuit^  concu/cavity  et  conjumpftty  t^e.  ^ :  for  the  law  always  cou« 
pies  the  idea  of  force  with  that  of  intrufion  upon  the  property 
of  another.  And  herein,  if  any  unwarrantable  a^  of  the  ^  ^12  } 
defendant  or  his  beafts  in  coming  upon  the  lands  be  proved, 
it  is  an  aA  of  trefpafs  for  which  the  plaintifF  muft  recover 
feme  damages  \  fuch  however  as  the  jury  fhall  think  proper 
to  aflefs. 

In  trefpafles  of  a  permanent  nature,  where  the  injury  is 
continually  renewed,  (as  by  fpoiling  or  confuming  the  heFb** 
age  with  the  defendant's  cattle,)  the  declaration  may  allege  the 
injury  to  have  been  committed  by  continuation  from  one  given 
day  to  another,  (which^is  called  laying  the  ^aflion  with  a 
contiauando,)  and  the  plaintiff  (hall  not  be  compelled  to  bring 
feparate  aflions  for  every  day's  feparate  offence  ^  But  where 
the  trefpafs  is  by  one  or  feveral  a£ts,  each  of  which  terminates 
in  itfelf,  and  being  once  done  cannot  be  done  again,  it  can- 
not be  laid  with  a  continuando  :  yet  if  there  be  repeated  a£ts  of 
trefpafs  committed,  (as  cutting  down  a  certain  number  of 
trees,}  they  may  be  laid  to  be  done,  not  continually,  but  at 
divers  days  and  times  within  a  given  period  ^* 

*  l?f^,y?r.  94.  f  '  Salk.  63S,  639.    LordRaym.  ^23. 

'  2  RwU.  Abr.  545.   L«rd.  Raym*'     7  Mo4,  152. 

*-  In 
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In  fome  cafes  trefpafs  is  jiiftifiable ;  or,  rather,  entry  on 
mother's  land  or  houfe  (hall  not  in  thofe  cafes  be  acciounted 
trefpafs :  as  if  a  man  comes.thither  to  demand  or  pay  money, 
there  payable ;  or  to  execute,  in  a  legal  manner,  the  procefs 
of  the  jaw.  Alfo  a  man  may  juftify  entering  into  an  inn  or^ 
public  houfe,  without  the  leave  of  the  owner  fit  ft  fpecially 
aiked ;  becaufe  when  a  man  profefies  the  keeping  of  fuch  inn 
or  public  houfcy  he  thereby  gives  a  general  licence  to  any 
perfon  to  enter  his  doors.  So  a  landlord  may  juftify  entering 
to  diftrain  for  rent;  a  commoner  to  attend  his  cattle,  com- 
moning  on  another's  land ;  and  a  reveriioner,  to  fee  if  any 
wade  be  committed  on  the  eftate ;  for  the  apparent  neceiBty 
of  the  thing  K  Alfo  it  hath  been  faid,  that  by  the  common 
law  and  cuftom.of  England  the  poor  are  allowed  to  enter 
and  glean  upon  another's  ground  after  the  harveft,  without. 
[^213  ]  being  guilty  of  trefpafs '":  which  humane  provifion^feems  bor- 
rowed from  theMofaical  Iaw°(3  }•  In  like  manner  the  common 
law  warrants  the  hunting  of  ravenous  beafts  of  prey,  as 
badgers  and  foxes,  in  another  man's  land ;  becaufe  the  de* 

*  8  Rep.  146.  ■  Levit.   c.  19.  v.  9.  &  c.  23.  ▼.  zx» 

»  Gilb.  £v.  25^.    TriaJs/^r^tfTx,      Deut.  c.  24.  v.  19,  6ff. 
ch.  15.  pa.  4.38. 


(3  )Two  aftions  of  trefpafs  have  bccnbrought  in  the  common  pleas 
againft  gleaners,  with  an  intent  to  try  the  general  queiftion,  •»/»• 
whether  fuch  a  right  exiftcd;  in  the  firft,  the  defendant  pleaded  that' 
he  being  a  poor,  neceilitous,  and  indigent  perfon,  entered  the  plain- 
tifPs  clofe  to  glean  ;  in  the  fecond,  the  defendant's  plea  was  as  be- 
fore, with  the  addition  that  he  was  an  inhabitant  legally  fettled 
within  the  parifh  :  to  the  plea  in  each  cafe  there  was  a  general  de- 
murrer. Mr.  J  Gould  delivered  a  learned  judgment  in  favour  of 
gleaning,  but  the  other  three  judges  were  clearly  of  opinion  that 
this  claim  had  no  foundation  in  law ;  that  the  only  authority  to 
fupport  it  was  an  extrajudicial  diftum  of  lord  Hale  ;  that  it  was  2 
pr^fdiiqe  incompatible  with  the  cxclufivc  enjoynlent  of  property, 
and  was  produftive  of  vagrancy,  and* many  mifchievous  confe- 
c^uences.     i  If*  Bl.  Rep.  51* 

,    '  ftroyiDg 
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ftrojring  fuch  creatures  iB  faid  to  be  profitable  to  the  pubric*(4).  ' 
But  in  cafes  where  a  man  mifdemeans  himfelf,  or  makes  an 
ill  ufe  of  the  authority  with  which  the  law  entrufts  him,  he 
ihall  be  accounted  a  trefpafler  ab  initio  ^  :  as  if  one  comes 
into  a  tavern  and  will  not  go  out  in  a  reafonable  tifnct  but  , 
tarries  there  all  night  contrary  to  the  inclinations  of  the 
owner}  this  wrongful  a£l  fliall  eflfe^t  and  have  relation  back  * 
even  to  his  firfl:  entry,  and  make  the  whole  a  trefpafs  s,  ]3ut  a 
bare  non-feafonce,  as  not  paying  for  the  wine  he  calls  for^ 
will  not  make  him  a  trefpafler  ;  for  this  is  only  a  breach  of 
contrail,  for  which  the  tavcrncr  (hall  have  an  aillon  of  debt 
^xajfumpftt  againft  h;m\  So  if  a  landlord  diftreined  for  rent, 
and  wilfully  killed  the  didrcfs,  this  by.the  commottlaw  made 
him  a  trefpafler  ah  initio* :  and  fo  indeed  would  any  other 
irregular! ry  have  done,  till  the  (btute  ii  Geo.  II.  c.  ig. 
which  ena£ts,  that  no  fubfequent  irregularity  of  the  landlord 
fliall  make  his  firft  entry  a  trefpafs;  but  the  party  injured 
flial)  have  a  fpecinl  a£lion  of  trefpafs  or  on  the  cafe,  for  the 
real  fpecific  injury  fudained,  utilefs  tender  of  amends  hath 
been  made.  But  ftill,  if  a  reverfioner,  who  enters  on  pre- 
tence of  feeing  wafte,  breaks  the  houfe,  or  (lay^  there  all 
night;  or  if  the  commoner  who  comes  to  tend  his  cattle,  cuts 
down  a  tree ;  in  thefe  and  fimilar  cafes,  the  law  judges  that 
he  entered  for  this  unlawful  purpofe,  and  therefore,  as  the 
a£^  which  dcmonftrates  fuch  his  purpofe  is  a  trefpafs,  he  (hall 
be  eftee med  a  trefpaiTer  ab  initio^ .  So  alfo  in  the  cafe  of 
hunting  the  fox  or  the  badger,  a  man  cannot  juftify  break- 
ing the  foil,  and  digging  him  out  of  his  earth  :  for  though 
the  law  warrants  the  hunting  of  (\ich  noxious  animals  for  the  [  ^M  3 
public  good,  yet  it  is  held  ^  that  fuch  things  muft  be  done  in 

•  Cro.  J»c.  3»x.  •  Finch,  L  47, 

^  Finch.  L.  47.    Cro.  Jac  148.  '  S  Rep   146. 

'<  1  Roll.  AW.  561.  *  Cro.  Jac»  321. 

'  8  Rep.  X47. 

■■      ■  ■    ■  '  ■■■  — — — p— 1^ 

(4)  It  has  been  detcrmmed  in  a  late  cafe,  that  It  is  lawfui  to 
follow  a  fox  with  horfes  and  hounds  over  another's  ground,  if  no 
more  damage  be  dohe  than  is  nece(rary  for  the  deftruftioA  .of  the 
animd  bf  fuch  a  purfuit*    t  T.  /L  338.  ^ 

an 
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an  ordinary  ind  ufual  manner  |  thereforej  as  there  is  an  or- 
dinary eourfe  to  kill  them,  tvs*  by  huntingi  the  court  hell 
^t  the  digging  for  them  was  unlawfuL 

A  MAH  may  alfo  juftify  in  an  aQidn  of  ti'efpals,  on  ic^ 
coant  of  the  freehold  and  right  of  entry  being  id  himfelf  ^ 
and  this  defence  brings  the  title  of  the  eftat^  in  queftion* 
^is  is  therefore  one  of  the  ways  devifed,  fince  the  difufe  erf 
real  actions,  to  try  the  property  of  eftates ;  though  it  is  not 
fo  ufual  as  that  by  ejeAment,  becaufe  that,  being  no^  a 
mixed  adion,  not  only  gives  damages  for  the  ejefiion,  buf 
alfo  pofleffion  of  the  land :  whereas  in  trefpafs,  which  is 
knerely  a.perfonal  fuit,  the  right  can  be  only  afcertained,  but 
no  pofleffioft  delivered ;  nothing  being  recovered  but  damages- 
for  the  wv6ng  committed. 

ly  order  to  prevent  trifling  and  vexatiotts  a£iions  of  tre(^ 
pafsy  as  well  as  other  perfonal  anions,  it  is  (inter  aHa) 
cna£bed  by  ftatutes  43  £liz.  c.  6.  and  22  &  23  Car.  II. 
c.  9.  $  136.  that  where  the  jury,  who  try  an  adion  of  tref* 
pafs,  give  lefs  damages  than  forty  (hillings,  the  plaintiff  (bali 
be  allowed  no  more  coils  than  damages ;  unlefs  the  judge 
(hall  certify  under  his  hand  that  the  freehold  or  title  of  the 
•  land  came  chiefly  in  queftion*  But  this  rule  now  admits  of 
two  exceptions  more,  which  have  been  made  by  fubfeque^t 
ftatutes*  One  is  by  ftatute  8  &  9  VI*  III.  c.  ii«  which 
ena£ls,  that  in  all  aftions  of  trefpafs,  wherein  it  fliall  appear 
that  the  trefpafs  was  wilful  and  malicious,  and  it  be  fo  certi- 
fied by  the  judge,  the  plaintiff  fhall  recover  full  cofts  (5).  Every 
trefpafs  is  wilful^  where  the  defendant  has  notice,  and  is 
efpecially  forewarned  not  to  come  on  the  land ;  as  every  trefv» 
pafs  is  malicious^  though  the  damage  may  not  amount  to  forty 
(hillings,  where  the  intent  of  the  defendant  plainly  appears  to 
r  ^'5  3  ^  ^^  harafs  and  diftrefs  the  plaintiff  (6).  The  other  exception 


(5)  The  judge  mull  certify  in  open  court  after  the  trial,  other- 
wife  the  certificate  is^void.     2  Wilf*  21. 

(6)  If  a  perfon  has  nptice  not  to  come  or  continue  upon  9&^ 
•thcr's  land,  as  if  a  fportlmaa  has  notice  or  warning  not  to  come 

ag% 
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Is  by  ftatute  4  &  5  W.  &  M.  c.  23.  which  gives  full  cofts 
againft  any  inferior  tradefman)  apprenticci  or  other  diflb* 
lute  perfon,  who  is  convi£ked  of  a  trcfpafs  in  hawking, 
hunting,  fifliingi  or  fowling  upon  another's  landi;  Upon 
this  ftatnte  it  hat  been  adjudged,  that  if  a  perfon  be  an 
inferior  tradefman,  as  a  clothier  for  inllance,  it  matters 
not  what  qualification  he  may  have  in  point  of  eftate )  but, 
if  he  be  guilty  of  fuch  trefpafs^  he  ihall  be  liable  to  pay  full 
cofts''(7). 

^  LorJ  Rtym*  X49« 


Igaiai  or  to  go  off,  and  he  repeats  or  continues  the  trefpafi, 
upon  proof  of  this,  the  judges  think  themfeWes  bound  to  certify 
that  the  trefpafs  is  wilful  and  maUcious,  and  the  plaintiff  will  in 
confequenee  be  entitled  to  full  cofts.     x  Efp*  43  j^. 

It  has  been  determined  that  the  judge  was  bound  to  certify, 
although  the  notice  had  been  general  to  all  perfons  not  to  trrf- 
pifi  upon  the  plaintiff's  lands,  and  given  four  years  before,  and 
although  the.  defendiant  was  unacquainted  with  the  boundaries  of 
the  plaintiff's  eftate.    6  T.  i?.  1 1 . 

(7)  The  perfons  defcribcd  in  the  4  &  5  W.  &  M.  c.  25.  are 
&bjeS  to  pay  full  cofts,  though  the  damages  are  under  40/.,  with- 
out any  certificate  of  the  judge  or  previous  notice  from  the  party. 
The  words  tnfenor  trade/man  are  fo  vague  that  the  court  of 
comrtjon  pleas  were  divided  in  opinion,  whether  a  perfon  who 
was  a  furgeon  and  apothecary  came  under  that  defcription. 
2  Wlh,  70. 

It  has  been  decided,  that  a  gentleman's  huntfman  is  not  a 
diffolutc  perfon  under  this  ad ;  and  where  the  plaintiff  ftates 
the  defendant  in  his  declaration  to  be  a  diffolute  perfon,  or  other 
perfon  mentioned  in  the  aft,  if  be  (hould  not  prove  him  fo  at  the 
trial,  ftill  he  may  recover  a  verdia  as  in  a  oonunon  adion  of  tref- 
pafs.   a  Bl  Rep.  900. 


Vol.  in. 
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CHAPTER     THE     THIRTEENTH, 


OF   NUSANCE. 


A  THIRD  fpccies  of  real  injuries  to  a  man^s  lands  and 
teneraentSi  i»  by  nuf(\nce,  Nufance,  nocumeniumy  or 
annoyance,  fignifies  any  thing  tliat  worketh  hurt,  inconvenU 
ence^  or  damage.  And  nufances  are  of  two  kinds  3  ^hl'tc  or 
iommon  nufancesy  whrch  aSe£l  the  public,  and  are  an  annoy^ 
ance  to  all  the  king's  fubjeQs;  for  which  reafon  we  muft  refer 
them  to  the  clafs  of  public  wrongs,  or  crimes  and  mifdemef- 
nors :  and  private  nufances,-  which  are  the  objefts  of  our 
prefent  confideration^  and  may  be  defined,  any  thing  done  to 
the  hurt  or  annoyance  of  the  lands,  tenements,  or  heredita- 
ments of  another  '.  We  will  therefore,  firft,  mark  out  the 
feveral  kinds  of  nufances,  and  then  their  re fpe'ftive  remedies. 

I.  In  difcuOTing  the  feveral  kinds  of  nufances,  we  will  con- 
fider,  firft,  fuch  nufances  as  may  cffefl:  a  man's  corporeal 
hereditaments,  and  then  thofe  that  may  damage  fuch  as  are 
incorporeal; 

T.  First,  as  to  corporeal  inheritafices.  If  a  man  builds  a 
houfe  fo  tlofe  to  mine  that  his  roof  overhangs  tt)y  TO^f,  and 
throws  the  water  off  his  roof  upon  mine,  this  is  a  nufance, 
for  which  an  a£lion  will  lie**.  Likewife  to  eredl  a  houfe  or 
other  building  fo  near  to  mine^  that  it  ob(lru£l:s  my  antient 

»  Fuicb.  L.  1S8.  *  F.  N.  B.  184.- 
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lights  and  wiiidows  h  a  nufance  of  a  fimilar  nature  ^.     But 
in  this  latter  cafe  it  is  necefiary  that  the  windows  be  antients 
that  isi  have  fubfided  tl^iealong  time  without  interruption; 
othcrwife  there  is  no  injurydone(  i ).  For  he  hath  as  muchifight 
to  build  a  new  edifice  upon  his  ground,  as  I  have  upon  nrine : 
fince  every  man  may  erecl  what  he  pleafes  upon  the  upright ' 
or  perpendicular  of  his  own  foil,  fo  as  not  to  prejudice  what 
has  long  been  enjoyed  by  another;  and  it  was  my  folly  toi' 
build  fo  near  another's  ground  **•  Alfo,  if  a  pcrfon  keeps  his 
hogSy  or  other  noifome  animals,  fo  near  the  houfe  of  another, 
that  the  flench  of  him  incommodes  him  and  makes  the  air 
unwholefome(2),  this  is  an  injurious  nufance,  as  it  tends  to  de- 
prive him  of  the  ufe  and  benefit  of  his  hoiife  *.     A  like  injury 
isjif  one*s  neighbour  fets  up  and  exercifes  any  dffenfive  trade ; 
as  a  tanner's,  a  tallowchandler'sj  or  the  like ;  for  though  thefe 
are  lawful  and  neceflary  trades,  yet  they  (hould  be  exercifed  itl 
remote  places ;  for  the  rule  is,  ^*/tc  utere  tuo,  ui  alienum  tiott 
**  laedas  ;"  this  therefore  is  an  aftionable  nufance  '•  So  that 
the  nufances  which  afFeft  a  man's  dwelling  may  be  reduced  to 
thefe  three  :  i .  Overhanging  it :  which  is  alfb  a  fpecies  of 
trefpafs,  for  cujus  eft folum  ejus  ejl  ufque  ad coeluin  :  2.  Stopping 
antient  lights:  and,  3. Corrupting  the  air  with  noifome  fmells: 
for  light  and  air  are  two  indifpenfable  requifites  to  evqry  dwell- 
ing-    But  depriving  one  of  a  mere  matter  of  pleafure,  as  of 
a  fine  profpefl,  by  bcjilding  a  wall,  or  the  like ;  this,  ^s  it 
abridges  nothing  really  convenient  or  neceflary,  is  no  injury 
to  the  fuffercr,  and  is  therefore  not  an  aSionable  nufance  ^, 

e  9  Rep.  58.  '  Cro.  Car.  510. 

^  Cro.  Eliz.  118.     Salk.  459.  «  9  Rep.  58. 

*  9  Rep*  58. 


( 1 )  The  judges  now  hold,  that  lights  will  be  confidered  antient 
to  fupport  this  a6^ion,  of  which  there  has  been  an  uninterrupted 
enjoyment  above  twenty  years, 

(2)  Lord  Mansfield  has  faid,  that  "  it  is  not  neceffary  that  the 
"  fmell  Ihould  be  unwholefome;  it  is  enough,  if  it  renders  the 
"  enjoyment  of  life  and  property  uncomfortable."  2  Bum  337. 
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>  As  to  nufance  to  one's  lands :  if  one  erects  a  fmelting 
houfe  for  lead  fo  near  tlie  land  of  another,  that  the  vapour  and 
{moke  kills  his  com  and  grafs,  and  damages  his  cattle  therein, 
this  is  held  to  he  a  nufance  ^.  And  by  confequence  it  fol- 
lows, that  if  one  does  any  other  a£^,  in  itfelf  lawful,  which 
yet  being  done  in  that  place  ncceflarily  tends  to  the  damage 
of  another's  property,  it  is  a  nufance :  for  it  is  incumbent  on 
C  2'S  J  him  to  find  fome  other  place  to  do  that  a£\,  where  it  will  be 
lefs  ofienfive.  So  alfo,  if  my  neighbour  ought  to  fcour  a 
ditch,  and  does  not,  whereby  my  land  is  overflowed,  this  is 
an  adionable  nufance  K 

r  / 

With  regard  to  other  corporeal  hereditaments:  it  is  a  nu# 
fance  to  ftop  or  divert  water  that  ufes  to  run  to  another's 
meadow  or  mill  '^ ;  to  corrupt  or  poifon  a  water-courfe,  by 
ere£ting  a  dye*houfe  or  a  lime-pit  for  the  ufe  of  trade,  in  the 
upper  part  of  the  ftream  * ;  or  in  fliort  to  do  any  a£t  therein, 
that  in  its  confequences  muft  neceiTarily  tend  to  the  preju-- 
dice  of  one's  neighbour.  So  clofely  does  the  law  of  England 
enforce  that  excellent  rule  of  gofpel-morality,  of  <<  doing  to 
*'  others,  as  we  would  they  Ihould  do  unto  ottrfelves." 

1.  As  to  incorporeal  hereditaments,  the  law  carries  itfelf 
with  the  fane  equity.  If  I  have  a  way,  annexed  to  my  eftate, 
acrofs  another's  land,  and  he  obfl:ru£ls  me  in  the  ufe  of  it, 
either  by  totally  (topping  it,  or  putting  logs  acrofs  it,  or 
*  ploughing  over  it,  it  is  a  nufance  :  for  in  the  iiril  cafe  I  can- 

not enjoy  my  right  at  all,  and  in  the  latter  I  cannot  enjoy  it 
fo  commodioufly  as  I  ought  °^ .  Alio,  if  I  am  entitled  to  hold 
a  fair  or  market,  and  another  perfon  fet&  up  a  fair  or  market 
fo  near  mine  that  he  does  me  a  prejudice,  it  is  a  nu&nce  to 
the  freehold  which  I  have  in  my  market  or  fair  "•  But  in  or* 
der  to  make  this  out  to  be  a  nufance,  it  is  neceiTary,  r.  That 
my  market  or  fair  be  the  elder,  otherwife  the  nufance  lies  at 
my  own  door.  2.  That  the  market  be  ere£ked  within  the 
third  part  of  twenty  miles  from  mine.    For  fir  Matthew 

'  ^  I  Roll.  Abr.  89.  >  9  Rep.  59.     1  RoU.  Abr.  141. 

>  Hale  oa.F.  K.  B.  ^vjm  ""  F.  N.  B.  183.    %  RoU.  Abr.  74P« 

i"  P.  N.  B.  184.  r  F.  N.  B.  I48t    a  RoU*  Abr.  140. 

Hale 
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Hale  °  conftrues  the  £eta^  or  reafonable  day's  journey  men- 
tioned by  Brafton  p,  to  be  twenty  miles ;  as  indeed  it  is 
"tifually  underftooc^  not  only  in  our  own  law  \  but  alfo  in  the 
civil  %  firom  which  we  probably  borrowed  it.  So  that  if  the  " 
new  market  be  not  within  feven  miles  of  the  old  one,  it  is  no 
nufance  :  for  it  is  held  reafonable  that  every  man  (houldhave  [  219  J 
a  market  within  one  third  of  a  day's  journey  from  his  own 
home ; .  thatj  the  day  being  divided  into  three  parts,  he  may 
fpend  one  part  in  going,  another  in  returning,  and  the  third 
in  tranfa£liftg  his  neceflary  bufinefs  there^  If  fuch  market  or 
fair  be  on  the  fame  day  with  mine,  it  is  prima  facte  a  nufance 
ta  mine,  and  there  needs  no  proof  of  it,  but  the  law  will  intend 
It  to  be  fo ;  but  if  it  be  on  any  other  day,  it  may  be  a  nu« 
fance  ;  though  whether  it  is  fo  or  not,  cannot  be  intended 
or  prefumed,  but  I  muft  make  proof  of  it  to  the  jury.  If  a 
^  ferry  is  ere£led  on  a  river,  fo  near  another  antient  ferry  as  to 
draw  away  it's  cuftom,  it  is  a  nufance  to  the  owner  of  the 
old  one.  For  where  there  is  a  ferry  by  prefcription,  the 
owner  is  bound  to  keep  it  always  in  repair,  and  readinefs,  for 
theeafe  of  all  the  king's  fubjedls;  otheiwife  hemay  begrie- 
voufly  amerced  *:  it  would  be  therefore  extremely  hard,  if  a 
new  ferry  were  fuffered  to  (hare  his  profits,  which  does  not 
alfo  fharehis  burthen.  But  where  the  reafon  ceafes,  the  law 
alfo  cea&s  with  it:  therefore  it  is  no  nufance  to  ered  a  Ibill 
fo  near  mine,  as  to  draw  away  the  cuftom  unlefs  the  mil- 
ler alfo  intercepts  the  water.  Neither  is  it  a  nufance  to  fet 
up  any  trade,  or  a  fchool,  in  neighbourhood  or  rival(hip  with 
another:  for  by  fuch  emulation  the  public  are  Hke  to  be 
gainers ;  and,  if  the  new  mill  or  fchool  occafion  a  damage  to 
the  old  one|  it  is  damnum  abfqui  injutyL  ^ 

11.  Let  us  next  attend  to  the  remedies,  which  the  lav 
has  given  for  this  injury  of  nufance.  And  here  I  muft  premife 
ihat  the  law  gives  no  private  remedy  for  any  thing  b^  a  ^i- 
^tite  wrong.  Tberefdte  no  aElion  lies  for  a  public  or  common 

o  on  F.  N.  B.  184.  '  Tf.  a.  11.  i. 

^  /«  3.  e,  \k*  *  %  Roll.  Abr.  140. 

«  2  loft.  567.  <  Hale  on  F.  N.  B.  1S4. 
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xiufance,  but  an  indiElment  only :  becaufe  the  damage  being 
common  to  {i/i  the  king's  fubjeds,  no  on^  can  affign  his  partU 
cular  proportion  of  it ;  or  if  he  could,  it  would  be  extremely 
hard,  if  every  fubjecl  in  the  kingdom  were  allowed  to  harafd 
the  offender  with  fcparate  a£iions.  For  this  reafon^  no  per- 
^  fon,  natural  or  corporate,  can  have  an  aSiion  for  a  public 

nufance,  or  punilh  it  \  but  only  the  king  in  his  public  capar 
C  2^0  J  city  of  fupreme  governor,  and  pater  fami/ias  of  the  king* 
dom  °.  Yet  this  rule  admits  of  one  exception ;  where  a  pri- 
vate perfon  fuffers  Come  extraordinary  damage,  beyond  the 
red  of  the  king's  fubjef^S,  by  a' public  nufance;  in  which 
cafe  he  ihall  have  a  private  fatisfa£lidn  by  a£lion.  A3  if,  by 
means  of  a  ditch  dug  acrofs  a  public  way,  which  is  a  com- 
mon nufance,  a  man  or  his  horfe  fufFer  any  injury  by  falling 
therein  ;  there,  for  this  particular  damage  (3),  which  is  not 
common  to  others,  the  party  (hall  have  his  aftion^.  Alfo 
if  a  man  hath  abated,  or  removed,  a  nufance  which  offended 
y  »him,  (as  we  may  remember  it  was  dated  in  the  firft  chapter  of 
this  book,  that  the  party  injured  hath  a  right  to  do,)  in  this 
cafe  he  is  entitled  to  no  aftion  \  For  he  had  choice  of  two 
remedies ;  cither  without  fuit,  by  abating  it  himfelf,  by  his 
own  mere  a£k  and  authority  5  or  by  fuit,  in  which  he  may 
both  recover  damages,  and  remove  it  by  the  aid  of  the  law  s 
but,  having  made  his  ele£tioa  of  one  remedy,  he  is  totally 
precluded  from  the  other* 

T^E  remedies  by  fuit  are,  i.  By  a£Hon  on  the  cafe  for  da^ 
mages;  in  which  the  party  injured  (hall  only  recover  a  far 
tisfaftion  for  the  injury  fuftained;  but  cannot  thereby  remove 
the  nufance.  Indeed^very  continuance  of  a  nufance  is  held 
to  be  a  frefli  one  / ;  ^^d  therefore  a  frefii  aftion  will  lie,  and 
very  exemplary  damages  will  probably  be  given,  if,  after  one 

M  Vaugh.  341,  34Z.  x  ^  Rep.  55^ 

YCo.  Lift  56.     5  Rep.  73.  y  2  Leon.  pi.  129.     Cro,  Efiz.  402. 


(3)  But  the  particular  damage  in  this  cafe  muftbe  dircd,  and 
not  confequential,  as  by  being  delayed  in  a  journey  pf  ipaportance, 
fiutU  N.  />.  ?6, 

verdidl 
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Terdid:  againft  him,  the  defendant  has  the  hardinefs  to  contU 
nue  it.  Yet  the  founders  of  the  law  of  England  did  not  rely 
upon  probabilities  merely,  in  order  to  give  relief  to  the  in- 
jured. They  have  therefore  provided  two  other  actions  ^  the 
ajfife  of  nufanc€i  and  the  writ  of  quod  permittat  profternere  : 
which  not  only  give  the  plaintiff  fatisfaftion  for  his  injury 
paft,  but  alfo  ftrike  at 'the  root  and  remove  the  caufe  itfelf, 
the  nufance  that  occaOoned  the  injury.  Thefe  two  a£lions 
however  can  only  be  brought  by  the  tenant  of  the  freehold;  fo 
that  a  leflee  for  years  is  confined  to  his  adtion  upon  the  cafe 


». 


2.  An  ajjife  of  nufance  is  a  writ:  wherein  it  is  fJated  that  r  221  1 
the  party  injured  complains  of  fonve  particular  faft  done,  ad 
nocumentum  Hberi  tenementi/ui^  and  therefore  commanding  the 
flierifF  to  fummon  an  afTife,  that  is  a  jury,  and  view  the  pre- 
mifes,  and  have  them  at  the  next  commiflion  of  afCfes,  that 
juftice  may  be  done  therein" :  and,  if  the  affife  is  found  for' 
the  plaintiff,  he  (hall  have  judgment  of  two  things ;  i.  To 
have  the  nufance  abated;  and  2#  To  f ecover  damages*.  For- 
merly an  affife  of  nufance  only  lay  againft  the  very  wrong- 
doer himfelf  who  levied,  or  did  the. nufance;  and  did  not 
lie  againft  any  perfon  to  whom  he  had  aliened  the  tene* 
ments,  whereon  the  nufance  was  fituated.  This  was  tlie 
immediate  reafon  for  making  that  equitable  provifion  in 
ftatute  Weftm.  2.  13  Edw.  I.  c.  24.  for  granting  a  (imilar 
writ,  in  cafu  conftmili^  where  no  former  precedent  was  to  be 
found.  The-flatute  enadis,  that  ^^  de  caetero  non  recedant 
**  querentes  a  curia  domini  regis ^pro  eo  quod  tenementum  tranf 
^^fertur  deuno  in  alium ;"  ^nd  then  gives  the  form  of  a  new 
writ  in  this  cafe:  which  only  differs  from  the  old  one  in 
this,  that,  where  the  affife  is  brought  againft  the  very  per- 
fon  only  who  levied,  the  nufatiee,  it  is  faid  "  quod  A.  (the 
**  wrongdoer)  itijujie  levavit  tdU  nocumentum  i"  but,  where 
the  lands  are  aliened  to  another  perfon,  the  complaint  is 
againft  both  ;  "  quod  A'  (the  wrongdoer)  et  B,  (the  alienee) 
«<  levaverunt^.^^  For  every  continuation,  as,  wa.s  before  faid, 

»  Finch.  L.  289.  ^  9  Rep.  55. 

•F.N.  3.183.  «/W. 

R4  ,  H 


221  PurvATi  Book  IIL 

i«  a  freOi  nufance ;  and  therefore  the  complaint  is  as  well 
grojkmded  ag^inft  the  alienee  who  continues  it^  a3  againft  the 
alienor  who  firft  levied  it. 

3.  Before  this  ftatute,  the  party  injured,  upon  any  alien- 
'  ation  of  the  land  wherein  the  nufancc  was  fet  up^  was  driven 
to  his  quod  permtlat  proflernere  :  which  is  in  the  nature  of  a 
writ  of  right,  and  therefore  fubject  to  greater  delays'^.  This 
is  a  writ  commanding  the  defendant  to  permit  the  plaintiff  to 
abate,  ^d  permittat  pr(fjiernere^xh&  nufance  complained  of  | 
[  222  ]  and,  unlefshe  fo  permits,  to  fummonhim  to  appear  in  courts 
and  (hew  caafe  why  he  will  not«.  And  this  writ  lies  as  well 
for  the  alienee  of  the  party  firft  injured,  as  againji  the  alienee 
of  the  party  firft  injuring ;  as  hath  been  determined  by  all 
the  judges^.     And  the  plaintiff  fhall  have  judgment  herein 
to  abate  the  nufance,  and  to  recover  damages  againft  the  de- 
fendant. 

Both  thefe  aAionSi  of  afftje  of  nufance^  and  of  qmiptrmiU 
tat  profiernerfi  are  now  out  of  ufe,  and  have  given  way  to  the 
a^ion  on  the  cafe^  in  which,  as  was  before  obferved,  n^ 
judgment  can  be  had  to  abate  the  nufance,  but  only  to  reco- 
ver damages.  Yet,  as  therein  it  is  not  neceifary  that  the 
freehold  Ihould  be  in  the  plaintifT  and  defendant  refpeflively^ 
as  it  muft  be  in  thefe  real  a£liops,  but  it  is  maintainable  by 
one  that  hath  poiTe/Iion  only,  againft  another  that  hath  like 
pofieilion,  the  procefs  is  therefore  eaficr:  and  the  effeA  will 
be  much  the  fame,  unlefs  a  man  has  a  "very  obftinate  as  well 
a&An  ill-natured  neighbour :  who  had  rather  continue  to  pay 
damages,  than  remove  his  nufance.  For  in  fuch  a  cafe,  re- 
courfe  ^uft  at  laft  be  had  to  the  old  and  fure  remedies,  which 
will  efi^e£ittally  conquer  the  defendant's  perverfenefs,  by  fend« 
ing  the  flieriff  with  hkpoffi  comtatus^  or  power  of  the  county, 
to  level  itf 

^  1  Jaft.  405.  /  5  Hep.  xoc,  IP  J. 
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OP   WASTE^ 


^  H  E  fourth  fpecicf  of  injury^  that  may  be  offered  to 
odc'b  real  property,  is  by  fvqfi^f  or  deftru£lion  in  lands 
and  tenements.  What  fhall  be  called  wafte  was  confidered 
at  large  in  a  former  volume  %  as  it  was  a  means  of  for- 
feiture, and  thereby  of  transferring  the  property  of  real 
eftates.  I  (hall  therefore  here  only  beg  leave  to  remind  the 
ftudent,  that  wafte  is  a  fpoil  and  deftrudion  of  the  eftate, 
either  in  houfes,  woods,  or  lands ;  by  demoliihing  not  the 
temporary  profits  only,  but  the  very  fubftance  of  the  thing  ; 
thereby  rendering  it  wild  and  defolatc ;  which  the  common 
law  exprefles  very  fignificantly  by  the  word  vaftum:  and  that 
this  vqftum^  or  wafte,  is  either  voluntary,  or  permiffive ;  the 
one  by  an  adiual  and  defigned  demolition  of  the  lands,  woodSf 
and  houfes ;  the  other  arifing  from  mere  negligence,  and 
want  of  fufficient  care  in  reparations,  fences,  and  the  like. 

Solthat  my  only  bufinefs  is  at  prefent  to  (hew,  to  whom  this 
wafte  is  an  injury ;  and  of  courfe  who  is  entitled  to  any, 
and  what,  remedy  by  aAion. 

I.  Thb  perfons,  who  may  be  injured  by  wafte,  are  fuch 
1M;  have  fome  inierf/t  in  die  eftate  wafted  i  for  if  a  man  be  the 
abfolute  tenant  in  fee-fimple  (i),  without  any  incumbrance  or 

*  See  ToL  11.  ch«  iS* 


( I )  A  teoaot  in  fee-tail  hat  the  fame  uncontrolled  and  unlimited 

power  in  cnnmitting  wafte,  as  a  tenscnt  in  fee-funple. 

charge 
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charge  on  the  premifes^  he  may  commit  whatever  wafte  his 
own  indiscretion  may  prompt  him  to,  without  btring  im- 
peachable or  accountable  for  it  to  any  one.  And,  though 
his  heir  is  fure  to  be  the  fufFerer,  yet  nemo  ej}  haeres  viventis; 
no  man  is  certain  of  fucceeding  him,  as  well  on  account  of 
the  uncertainty  which  (hall  die  firft,  as  alfo  becaufe  he  has  it 
in  his  own.  power  to  conftitute  what  heir  he  pleafes,  accord* 
ing  to  the  civil  law  notion  of  an  haeres  natus  and  an  haeres 
faElus  :  or,  in  the  mprc  accurate  phrafeology  of  our  £ngli{h 
law,  he  may  aliene*  or  devife  his  eftate  to  whomever  he 
thinks  proper,  and  by^fuch  alienation  or  devife  may  difin- 
herit  his  heir  at  law.  Into  whofe  hands  foevcr  therefore 
the  eftate  wafted  comes,  after  a  tenant  in  fee^fimple, 
though  the  wafte  is  undoubtedly  damnum^  it  is  damnum 
fibfque  injuria^ 

One  fpecies  of  intereft,  which  is  injured  by  wafte,  is 
that  of  a  perfon  who  has  a  right  of  common  in  the  place 
wafted ;  efpecially  if  it  be  common  of  eftovers^  or  a  right 
of  cutting  and  carrying  away  wood  for  houfe .  bote,  plough- 
bote,  ks'e.  Here,  if  the  owner  of  the  wood  demoliflies  the 
whole  wood,  and  thereby  deftroys  all  poflibility  of  taking 
cftovers,  this  is  an  injury  to  the  commoner,  amounting  to 
no  lefs  than  a  difleifm  of  his  common  of  eftovers,  if  he 
choofes  fo  to  confidcr  it ;  for  which  he  has  his  remedy  to 
recover  pofleflioh  and  damages  by  affife,  if  entitled  to  a  free- 
hold in  f\ich  common :  but  if  he  has  only  a  chattel  Intereft, 
then  he  can  only  recover  damages  by  an  a£lion  on  the  cafe 
for  this  wafte  and  deftruftion  of  the  woods,  out  of  which 
his  eftovers  were  to  iflue  ■*• 

BuT..the  moft  ufual  and  important  intereft,  that  is  hurt 
by  this  commiflion  of  wade,  is  that  of  him  who  hath  the  fOi- 
^ainder  or  reverfion  of  the  inheritance  after  a  particular  eftate 
for  life  or  years  in  being.  Here,  if  the  particular  tenant, 
(be  it  the  tenant  in  dower  or  by  curtefy,  who  was  anfwerable 
for  wafte  at  the  common  law  %  or  the  leflee  for  life  or  years, 

^  f.  N.  B.  59.    9  Rep,  ii».  c  2  Inft,  299. 

.9  who 
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who  was  firft  made  liable  by  the  (latutes  of  Marlbrtdge'  and 
of  Glocefter*,)  if  the  particular  tenant,  I  fay,  commits  or 
fuffers  any  wafte,  it  is  a  mantfeft  injury  to  him  that  has  the 
inheritance,  as  it  t^nds  to  mangle  and  difmember  it  of  its 
moft  defirable  incidents  and  ornaments,  among  which  timber 
and  houfes  may  juftly  be  reckoned  the  principal.  To  him 
therefore  in  remainder  or  reverfion,  to  whom  the  inhmtanct 
appertains  in  expe£tancy  ^  the  law  hath  given  an 'adequate 
remedy.  For  he,  who  hath  the  remainder  for  life  only,  is 
not  entitled  to  fue  for  wafte ;  fince  his  intereft  may  never 
perhaps  come  into  pofleffion,  and  then  he  hath  fuffered  no 
injury  (2).  Yet  a  parfon,  vicar,  arch-deacon,  prebendary^ 
and  the  like,  who  are  feifed  in  right  of  their  churches  of  any 
remainder  or  reverfion,  may  have  an  a£lion  of  wafte }  for 
they,  in  many  cafes,  have  for  the  benefit  of  the  church  and 
of  the  fucceflbr  a  fee*fimple  qualified  :  and  yet,  as  they  are 
not  feifed  in  their  own  right,  the  writ  of  wafte'  fhall  not  fay, 
ad  exhaeredationem  i^us^  as  for  other  tenants  in  fee-fimple  ; 
hMt  ad  exhaeredationetn  eccle/iae^  in  whofe  right  the  fee-fimple 
is  ho}den  '» 

IL  Th£  redrefs  for  this  injury  of  wafte  is  of  two  kinds; 
preventive,  and  corre£tive  :  the  former  of  which  is  by  wiit 
of  eftrepementi  the  latter  by  that  of  nvajle, 

I.  EsTREPEMEKT  is  an  old  French  word,  fignifying  the 
fame  as  wafte  or  extirpation :  and  the  writ  of  ejlr^ement  lay 

^  52  Hen.  III.  c.  23.  '  Co.  Litt^  53. 

'  6  Edwr.  I.  c.  5.  c  Jbid,  341. 

■  ■     '  ■  ■  ■     ■  I  II  ■  ■    I    IP  ■  I     ■■^>»>i,— ^— » 
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(2)  No  perfon  is  entitled  to  an  a£lion  of  wafte  againft  a  tenant 
ibr  life,  but  he  who  has  the  immediate  eftate  of  inheritance  in  re- 
mainder or  reverfion,  expectant  upon  the 'eftate  for  life.  If  be« 
tween  t}ie  eftate  of  the  tenant:  for  life  who  commits  wafte,  and  the 
fubfequent  eftate  of  inheritance,  there  is  interpofed  an  eftate  of 
freehold  to  any  perfon  In  ejfe^  then,  during  the  continuance  of  fuch 
interpofed  eftate,  the  aAion  of  wafte  is  fufpended ;  and  if  the  firft 
tenant  for  life  dies  during  the  continuance  of  fuch  interpofed  eftate, 
the  a£Uon  is  gone  for  ever.    Harg,  Co.  Lftt,  ?i8.  ^. 

at 


aa| ,  Private  Book  IIL 

at  the  common  law,  after  judgment  obtifcined  in  ^ny  a6lion 
reals  ^d  before  pofleffion  was  delirered  by  the  iheriff;  to 
fiop  any  wafte  which  the  vanquifiied  party  might  be  tempted 
to  commit  in  land8>  which  were  determined  to  be  no  longer 
his.    But  at  in  fome  cafes  the  demandant  may  be  joflly 
appreheniive,  that  the  tenant  may  make  wafte  or  eftrepement 
pending  the  fuit^  well  knowing  the  weaknefs  of  his  title^ 
therefore  the  ftatute  of   Glocefter'  gave  another  writ  of 
efirepemeni^  pendente  placHo^  commanding  the  (heriff  firmly 
t  m6  3  ^^  inhibit  the  tenant  ^*  nef acted  vaflum  vel  ejhreptimehtum  pen^ 
«*  denteplacito  di&o  indifcujfs  ^/*    Atid,  by  virtue  of  either  of 
thefe  writs  the  (heriff  may  refift  them  thatdo,  or  offer  to  do 
wafte ;  ahd,  if  otherwife  he  cannot  prevent  them,  be  may 
lawfully  imprifon  the  wafters,  or  make  a  warrant  to  others 
to  imprifon  them :  or^  if  neceffity  require^  he  may  take  the 
pofe  camitaitus  to  his  afliftance.    So  odious  in  the  fight  of  the 
lawjs  wafte  and  deftrudiion^    In  fuing  out  thefe  two  writs 
diis  difference  was  formerly  obferved  \  that  in  a£li<Mis  merely 
poffeffory,  where  no  damages  are  recovered,  a  writ  of  ejirepe*' 
in^/z/  might  be  had  at  any  time  pendente  lite^  nay  even  at  the 
time  of  fuing  out  the  original  writ,  or  firft  procefs  :  but, 
in  an  a£lion  whete  damages  were  recovered,  the  demandant 
tcJOilld  only  have  a  writ  of  ejlrepement^  if  he  was  apprehenfive 
of  wafte  after  verdift  had  *  ;  for,  with  regard  to  wafte  done 
before  the  verdi£l  was  given,  it  was  prefumed  the  jury  would 
confider  that  in  affefling  the  quantum  of  damages*    But  now 
it  feems  to  be  held,  by  an  equitable  conftru£^ion  of  the  ftatute 
of  Glocefter,  and  in  advancement. of  the  remedy,  that  a  writ 
of  e/lrepementf  to  prevent  wafte,  may  be  had  in  every  ftage, 
ss  well  of  fuch  actions  wherein  damages  are  recovered,^  as  of 
thtyfe  wherehi  only  poffe(Gon  is  had  of  the  lands  ;   for  per* 
adventiire,  faith  the  law^  the  tenant  may  not  be  of  abrlity  to 
fatis^  the  demandant  his  full  damages".  And  therefore,  now, 
in  an  adion  of  wafte  itfelf,  to  recover  the  place  wafted  and 
alfo  damages,  a  writ  of  ejlrepenunt  will  lie,  as  well  before  as 

*  a  Infl.  328.  >  2  Inft.  329. 

«6Idw.  I.  ci^.  »  F.N.B.  60,  6r» 

after 
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after  jmigment.  For  the  plainttfF  cannot  recover  damages 
for  more  waftc  than  is  contained  in  his  original  complaint  3 
^either  is  he  at  liberty  to  aflign  or  give  in  evidence  any  wa(te 
made  after  the  fuing  out  of  the  writ :  it  is  therefore  reafonabte 
that  he  (hould  have  this  writ  oi  preventive  juftice^  fince  he  is 
in  his  prefent  fait  debarred  of  any  farther  remedial"^.  If  a  writ 
of  eftrepement^  forbidding  wafte,  be  dire£led  and  delivered  to 
the  tenant  himfelf^  as  it  may  be,  and  he  afterwards  proceeds 
to  commit  wafte,  an  a£kion  may  be  carried  on  upon  the 
foundation  of  this  writ ;  wherein  the  only  plea  of  the  tenant  [  227  1 
can  be^  non  fecit  vajlum  contra  probibitionem  :  and>  if  upon 
verdidi  it  be  found  that  he  did,  the  plaintiiFmay  recovef  cofts 
and  damages  '»  or  the  party  may  proceed  to  puniih  the  de« 
fendant  for  the  contempt :  for  if,  after  the  writ  dire£led  and 
delivered  to  the  tenant  or  his  fervants,  they  proceed  to  com- 
mit  wafte,  the  court  will  imprifon  them  for  this  contempt  of 
the  writ  ">.  But  not  fo,  if  it  be  dire£led  to  the  (heriff,  for 
then  it  is  incumbent  upon  him  to  prevent  the  eftrepement  ab- 
folutely,  even  by  raifing  the  pojfe  comitatuSj  if  it  can  be  done 
no  other  way. 

Besides  this  preventive  redrefs  at  common  law,  the  courts 
of  equity,  upon  bill  exhibited  therein,  complaining  of  wade 
and  deftru£lion,  will  grant  an  injundion  or  order  to  ftaj 
wafte,  until  the  defendant  (hall  have  put  in  his  anfwer,  and 
the  court  ihall  thereupon  make  farther  order.  Which  is  now 
become  the  moil  ufual  way  of  preventing;  wafte. 

2.  A  WRIT  of  ^afte  is  alfo  an  action,  partly  founded  upon 
the  common  law  and  partly  upon  the  flatute  of  Glocefter'^i 
and  may  be  brought  by  him  who  hath  the  immediate  eftate  of 
inheritance  in  reverfion  or  remainder,  againft  the  tenant  for 
life,  tenant  in  dower,  tenant  by  the  curtefy,  or  tenant  for 
years*  This  a^lion  is  alfo  maintainable  in  purfuance  of  fta- 
lute  *  Weftm.  2*  by  one  tenant  in  common  of  the  inherlt- 

«  5  Rep.  115.  '  6  Ed.  I.  c.  .5. 

'  Moor.  lOo.  •  13  £4.  I,  c.  iz. 

«  Hob.  85. 
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ance  againft  another,  who  makes  wafte  in  the  eftateholden 
in  common.  The  equity  of  which  ft  at  ute  extends  to  joint-> 
tenants,  but  not  to  coparceners ;  becaufe  by  the  old  law  co-> 
parceners  might  make  partition,  whenever  either  of  them 
thought  proper,  and  thereby  prevent  future  wade,  but  te- 
nants in  common  and  joint- tenants  could  not ;  and  there- 
fore the  ftatute  gave  them  this  remedy,  compelling  the  de-^ 
fendant  either  to  npake  partition,  and  take  the  place  walled  to 
his  own  (hare,  or^to  give  fecurity  not  to  commit  any  farther 
wade '.  But  thefe  tenants  in  common  and  joint<>tenants  are 
t  228  3  not  liable  to  the  penalties  of  the  ftatute  of  Glocefter,  which 
extends  only  to  fuch  as  have  llfe-eftates,  and  do  wade  to  the 
prejudice  of  the  inheritance.  The  wafte  however  muft  be 
fomething  confiderable  ;.  for  if  It  amount  only  to  twelve 
pence,  or  fome  fuch  petty  fum,  the  plaintiff  fhall  not  reco- 
ver in  an  a&ion  of  wafte :  nam  de  minimis  non.  curat  lex  \ 

This  aftion  of  wafte  is  a  mixed  aftion  ;  partly  real,  fo  far 
as  it  recovers  land,  and  partly  perfonal,  fo  far  as  it  recovers 
damages.  For  it  is  brought  for  both  thofepurpofes  j  and,  if 
the  wafte  be  proved,  the  plaintiff  fliall  recover  the  thing  or 
place  wafted,  and  alfo  treble  damages  by  the  ftatute  of  GIo- 
cefter.  The  writ  of  wafte  calls  upon  the  tenant  to  appear 
and  fhew  caufe,  why  he  hath  committed  wafte  and  deftruftion 
in  the  place  named,  ad  exhaeredationcm,  to  the  difinherifon^ 
of  the  plaintiff  ^.  And  if  the  defendant  makes  default,  or 
does  not  appear  at  the  day  afGgned  him,  then  the  ftieriff  is 
to  take  with  him  a  jury  of  twelve  men,  and  go  in  perfon  to 
the  place  alleged  to  be  wafted,  and  there  inquire  of  the  wafte 
done,  and  the  damages ;  and  make  a  return  or  report  of 
the  fame  to  the  court,  upon  which  report  the  judgment  is 
founded  *.  For  the  law  will  not  fuffer  fo  heavy  a  judgment, 
as  the  forfeiture  and  treble  damages,  to  be  paffed  u^on  a 
mere  default,  without  full  affurance  that  the  fadr  is  according 
as  it  is  ftated  in  the  writ.  But  if  the  defendant  appears  to 
the  writ,  and  nfternuards  fuffers  judgment  to  go  againft  him. 

*  a  Inft.  403,  404.  ^  F.  N.  B.  55, 

"  Finch.  L.  ii^,  "«  Poph.  24. 
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by  default,  or  upon  a  mhil  dicitj  (when  he  makes  no  anfwer^ 
puts  in  no  plea,  in  defence,)  this  amounts  to  a  confeiBon^bf 
the  wafte ;  fince,  having  once  appeared,  he  cannot  now  pre- 
tend ignorance  of  the  charge.  Now  therefore  the  fheriff 
ihall  not  go  to  the  place  to  inquire  of  the  fa£l,  whether 
any  wafte  has,  pr  -has  not,  been  committed  i  for  this  is 
already  afcertained'by  the  filent  confeffion  of  the  defendant: 
but  he  (hall  only,  as  in  defaults  upon  other  actions,  make 
inquiry  of  the  'quantum  of  damages  ^  The  defendant,  on 
the  trial,  may  give  in  evidence  any  thing  that  proves  there  [  229  3 
was  no  wafte  committed,  as  that  the  deftru£tion  happened 
by  lightning,  tempeft,  the  king's  enemies,  or  other  inevitable 
accident » {3).  But  it  is  no  defence  to  fay,  that  a  ftranger  did 
the  wafte,  for  againft  him  the  plaintiff  hath  no  remedy : 
though  the  defendant  is  entitled  to  fue  fuch  ftranger  in  an  - 
afiion  of  trefpafs*  w  et  armif,  2nd  fliall  recover  the  damages 
he  has  fuffered  in'confcquence  of  fuch  unlawful  a£k  *. 

Wif^N  the.  wafte  and  damages  are -thus  afcertained,  either 
by  oDnfeflion,  verduft^  or  inquiry  of  the  ftieriff,  judgment  is 
given;  in  purCuance  of  the  ftatute  of  Glocefter,  c.  5.  that  the 
plaintiff &aU. recover  the  place  wafted;  for  which  he  has 
immediately  a  writ  of  y2^,  provided  the  particular  eftate  be 
ftill  fubfifting,  (for,  if  it  be  expired,  there  can  be  no  for- 
feiture of  the  land,)  and  alfo  that  the  plaintiff  Ihall  recover 
treble  the  damages  aflefled  by  the  jury ;  which  he  muft  obtain 
in  the  fame  manner  as  all  other  damages,  in  adlions  perfonal 
and  mixed,  are  obtained,  whether  the  particular  eftate  be 
expired,  or  ftill  in  being. 

y  Cro.  Eliz.  18.  190.  ^  Lm  qH mji friut,  ux* 

*  Co.  Litt.  53. 


(3)  But  the  deftniftion  of  a  houfe  by  fire,  unlcfs  in  convenient 

time  repaired,  is  wafte.     So  between  landlord  and  tenant,  though 

there  be  no  covenant  to  repair  or  rebuild,  the  tenant  is  {ubje£^  to 

.wafle  in  general ;  and,  if  the  houfe  be  burnt  by  fire,  he  zz^uft  re» 

build.     I  Vt;f  462. 
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SUBTRACTION,  ivhich  U  the  fifth  fpecics  of  injtw 
ries  aSe£ling  a  man's  real  property^  happen9  when  anf 
perfon  who  owes  any  fuit,  duty,  cuftomj  or  fervice  to  ano« 
tber,  withdraws  or  negleds  tP  perform  it.  It  dtfiers  from 
a  difleifin,  in  that  this  is  committed  without  any  denial  of  the 
right,  confiding  merely  in  non-performance ;  that  ftrikes  at 
the  Tery  title  of  the  party  injured,  and  amounts  to  an  oufter 
or  a&ual  difpofleflion.  SubtraAion  however,  being  clearly 
an  injury,  b  remediable  by  due  courfe  of  law :  but  the  re- 
medy differs  according  to  the  pature  of  the  fervices )  whether 
they  be  due  by  virtue  of  any  tenure,  or  by  cuftom  only. 

I.  Fbaltt,  fuit  of  court,  'and  rent,  are  duties  and  fer- 
vices ufuallf  ifTuing  and  arifing  ratume  tenurae^  being  the 
conditions  upon  which  the  antient  lords  granted  out  their 
lands  to  their  feudatories ;  whereby  it  was  ftipulated,  that 
they  and  their  heirs  (hould  take  the  oath  of  fealty  or  fidelity 
to  their  lord,  which  was  the  feodal  bond  or  commune  vinculum 
between  lord  and  tenant ;  that  they  (hould  do  fuit,  or  duly 
attend  and  follow  the  lord's  courts,  and  there  from  time  to 
time  give  their  affiftance,  by  ferving  on  juries,  either  to  de- 
cide the  property  of  their  neighbours  in  the  court-baron,  or 
corrcift  their  mifdemefnors  in  the  ^ourt-Ieet ;  and,  laftly, 
that  they  ihould  yield  to  the  lord  certain  annual  ftated  re* 
-turns,  in  military  attendance,  in  provifions,  in  arms,  ia 
matters  of  oraam^nt  or  pkafure.  In  ruftic  employments  or 

praedial 
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praedial  labours,  or  (which  is  infiar  cmmuni)  in  money, 
which  will  provide  all  the  reft ;  all  which  are  comprized  un* 
der  die  one  general  name  x)f  reditusy  return,  or  rent.  And 
the  fubtradion  or  nonpobfcnrance  of  any  o{  thefe  conditions, 
by  neglc&ing  to  fw^r  fealty,  to  do  fnit  of  court,  or  to  ren- 
der the  rent  or  fenrice  referred,  is  an  injury  to  the  freehold 
of  the  lord,  by  diminifliiog  and  depreciating  the  value  of  his 
leignory* 

The  general  remedy  for  all  thefe  is  by  difinfs  /   and  it  is 

the  only  remedy  at  the  common  law  for  the  two  firft  of  them. 

The  nature  of  diftrefles,  their  incidents  and  confequences, 

we  have  before  more  than  once  explained  * :  it  may  here  fuf- 

fice  to  remember,  that  they  are  a  taking  of  beads,  or  other 

perfonal  property,  by  way  of  pledge  to  enforce  the  perform" 

^nce  of  fomcthing  due  from  the  party  diftreined  upon.    And 

for  the  moft  part  it  is  provided  that  diftrefles  be  reafonable 

and  moderate ;  but,  in  the  cafe  of  diftrefs  for  fealty  or  fult  of 

court,  no  diftrefs  can  be  unreafonable,  immoderate,  or  too. 

large  ^ :   for  this  is  the  only  remedy  to  which  the  party  ag« 

grieved  is  entitled,  and  therefore  it  ought  to  be  fuch  as  is 

fufficiently  compulfory';   and,  be  it  of  whnt  value  it  will, 

there  is  no  harm  done,  efpecially  as  it  cannot  be  fold  or  made 

away  with,  butmuft  be  reftored  immediately  on  fatisfa£tion 

made.     A  diftrefs  of  this  nature,  that  has  no  bounds  with 

regard  to  it's  quantity,  and  may  be  repeated  from  time  to 

time,  until  the  ftubbornnefs  of  the  party  is  conquered,  is 

called  a  diftrefs  infinite  i   which  is  alfo  ufed  for  fome  other 

purpoles,  as  in  fummonbg  jurors,  and  the  like. 

Other  remedies  for  fubtra£lion  of  rents  or  fervices  are, 
I.  By  a£lionof  deht^  for  the  breach  of  this  exprefs  contra£t, 
of  which  enough  has  been  formerly  faid.  This  is  the  moft 
ufual  remedy,  when  recourfe  is  had  to  any  a£lion  at  all  for 
the  recovery  of  pecuniary  rents,  to  which  fpecles  of  render 
almoft  all  free  ferviccs  are  now  reduced,  Hnce  the  abolition 
of  the  military  tenures.    But  for  a  freehoM  rent,  referved  on 

•    Vot.  HI.  S  a  leafs 
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z  leafe  forlife,  (s^c.  no  adion  of  d^it  lay  hj  the  common  law^ 
during  the  continuance  of  ih^  fjT^ehiold  out  of  which  it  ifltied^  | 
for  the  law  would  not  fufFer  a  r^al  injury  to  be  remedied  by 
;m  aftion  that  was  merely perfanaL  .  However,  by  die  ftatutes 
8  Ann.  c.  14.  and. 5  Geo*  III.  c.  17.  adionsof  debt  may  now 
be  brought  at  any  time  to  recover  fuch  freehold  rents.  2.  An 
ailife  of  ftmt  ^anceftor  or  novtl  dtJJJnfin  will  Ik  of  rents  as  well 
as  of  lands  ^  \  if  the  lord,  for  the  fake  of  trying  the  ppfleflbry 
right,  will  make  it  his  ele£i:ion  to  fuppofe  himfelf  oufted  or 
difleifed  thereof.  This  is  now  feldom  heard  of;  and  all  other 
real  aftions  to  recover  rent,*  being  in  the  nature  of  writs  of 
right,  and  therefore  more  dilatory  in  their  progrcfs,  are  en- 
tirely difufed,  though  not  formally  abolr{hed  by  law.  Of  this 
fpecies  however  is,  3.  The  writ  de  confuetudinibus  etfervitnSf 
which  lies  for  the  lord  againft  his  tenant,  who  withholds  froni 
him  the  rents  and  fervices  due  by  cuftom,  or  tenure,  for  his 
land*.  This  compels  a  fpecific  payment  or  performance  of 
the  rent  or  fervice  \  and  there  are  alfo  others^  whereby  the 
lord  fhall  recover  the  land  itfelf  in  lieu  of  the  duty  withheld. 
As,  4.  The  writ  of  cejfavit :  which  lies  by  the-  ftatutes  of 
Glocefter,  6  Edw.  I.  c.  4.  and  of  Weftm.  2.  13  Edw.  L 
c.  21  &  41.  when  a  man  who  holds  lands  of  a  lord  by  rent  ot 
other  fervices,  negledls  or  cea/es  to  perform  his  fervices  for 
two  years  together;  or  where  a^ religious  houfe  hath  lands 
given  it,  on  condition  of  performing  fome  certain  fpkitual 
fervice,  as  reading  prayers  or  giving  alms,  aad  negle£ls  it; 
in  either  of  which  cafes,  if  the  ceffer  or  negle€l  hawt  conti!. 
nued  for  two  years,  the  lord  or  donor  and  his  heirs  ihall  hare 
3L  writ  of  cejfavit  to  recover  the  land  itfelf,  i^qmdteneminfe^ 
ciendis fervitns per  biennium jam  cejfavit ^  In likemanner,  by 
the  civil  law,  if  a  tenant  who  held  lands  upon  payment  of 
rent  ot  fervices,  or  *^  jure  emphyteutico^  neglefked'  to  pay  or 
perform  ihtmper  tot  urn  triennium,  he  might  be  eje£ied.from 
fuch  emphyteutic  lands  K  But  by  the  ftatute  of  Glocefter,, 
the  cejhvit  does  not  lie  for  lands  let  upon  fee-farngi  rents>  un- 

c  I  Roll.  Akr.  59y.  f  Ibid.  «o8.    * 

*  F.  N.  B.  1^5.  «  Cod.  4,  66.  3. 

*  Ibid,  15*.  V  .       .i        . 
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Icfs  they  have  lam  frefli  and  uncultivated  for  two  years,  and* 
there  be  not  filfficient  drftrefs  upon  the  premifes;  or  uhlefs  the 
tenant  hath  fo  enclofcd  the  land,  that  the  lord  cannot  come 
upon  It  to  diftrein  \  For  the  law  prefers  the  fimple  and  or- 
dinary remedies,  by  diftrefs  or  by  the  adlions  juft  now  men- 
tioned, to  this  extraordinary  one  of  forfeiture  for  a  cejfavit: 
and  therefore  the  fame  ftatute  of  Glocefter  has  provided  far- 
ther, that  upon  tender  of  arrears  and  damages  before  judg- 
ment, and  giving  fecurity  for  the  future  performance  of  the 
fervices,  the  procefs  (hall  be  at  an  end,  and  the  tenant  fliall 
tfetaln  his  lands ;  to  which  the  ftatute  of  Wcftm.  2.  conforms, 
fo  far  as  may  ftand  with  convenience  and  reafon  of  law  *.  It 
is  eafy  to  obfervc,  that  the  ftatute  ^  4  Geo.  If.  c.  28i  (which 
permit^'landlords  who  have  a  right  of  re-entry  for  non-pay« 
ment  of  rent,  to  ferve  an  ejedlment  on  their  tenants,  when 
half  a  year's  rent  is  /Hue,  and  there  is  no  fufficlent  diftrefs  on 
the  premifes)  is  in  fome  meafure  copied  from  the  antient  writ 
of  cejfavtt :  efpcQially  as  it  may  be  fatisfied  and  put  an  end  to 
in  a  fimilar  manner,  by  tender  of  the  rent  and  cofts  within 
fix  months  after.  And  the  fame  remedy  is,  in  fubftance 
adopted  by  ftatute  ii  Geo.  II,  c.  19.  §  16.  which  enadis 
that  where  any  tenant  at  rack-rent  fhall  be  one  year's  rent  in 
arrear,  and  {hall  defert  the  demifed  premifes,  leaving  the  fame 
uncultivated  of  unoccupied,  fo  that  no  fufBcient  diftrefs  can 
be  had  i  two  juftlces  of  the  peace  (after  notice  aflixed  on  the 
premifes  for  fourteen  days  without  efFeft)  may  give  the  land- 
lord poflcffion  thereof,  and  thenceforth  the  leafe  fhall  be  void. 
5.  There  is  alfo  another  very  effeftual  remedy,  which  takes 
place  when  the  tenant  upon  a  writ  of  affife  for  rent,  or  on  a 
replevin,  difowns  or  difclaims  his  tenure,  whereby  the  lord 
lofes  his  vcrdi^k :  in  which  cafe  the  lord  may  have  a  writ  of 
As^Ufi^  difclaimer^  grounded  on  this  denial  of  .tenure ;  and 
Ihall,  upon-  proof  of  the  tenure,  recover  back  the  land  itfelf 
fo  holden,  as  a  punifliment  to  the  tenant  for  fuch  his  falfe  dfC- 
claimer  ^  This  piece  of  retalliatiiig  juftice,  whereby  the  te- 
nant wHo  endeavours  to  defraud  his  lord  is  himfclf  deprived 
of  thc'cftate,  as  it  evidently  proceeds  upon  fcodal  principles, 

*»  Fr  N.  B.  209.     2  Inft.  298.  *  See  page  206. 

»  2  iHil.  401.  460.  *  Finch,  L,.  270,  27X. 
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fo  it  is  exprefsly  to  be  met  with  in  the  feodalconftitutions^r 
*'  vafalluSi   qui  ahnegavit  feudum  ijujvc  conJiiionemj   exjpo^ 


And,  as  on  the  one  hand  the  antient  law  provided  thefe 
fevcral  remedies  to  obviate  the  knavery  and  puniih  the  ingra- 
titude of  the  tenant,  fo  on  the  other  hand  it  was  equally 
careful  to  redress  the  oppreflion  of  the  lord ;  by  furnifliing^ 
i.  The  writ  of  ne  inju/ie  vexes  "  ;    which  is  an  antient  writ 
founded  on  that  chapter  ^  of  magna  cartu^  which  prohibits 
diftrefles  for  greater  fervices  than  are  really  duCr  to  the  lord  \ 
being  itfelf  of  the  prohibitory  kind,  and  yet  in  the  nature  of 
a  writ  of  right  ^     It  lies,  where  the  tenant  in  fee-fimple  and 
his  anccftors  have  held  of  the  lord  by  certain  fervices  \    and 
the  Bord  hath  obtained  feifin  of  more  or  greater  fervicess  by 
the  inadvertent  payment  or  performance  of  them  by  the  tc- 
rrant  himfelf.    Here  the  tenant  cannot  in  an  avowry  avoid  the 
lord^s  poffeffory  right,  becaufe  of  the  feiGn  given  by  his  own 
bands ;  but  is  driven  to  this  writ,  to  deveft  the  lord's  pofleA 
fion,  and  eftablifii  the  mere  right  of  property,,  by  afccrtainjng 
the  fervices,  and  reducing  them  to  ^  their  proper  (tandard. 
But  this  writ  does  not  lie  for  tenant  m  tail ;  for  he  may  avoid 
fuch  feifin  of  the  lord,  obtained  from  the  payment  of  his  an- 
ccftors, by  plea  to  an  avowry  in  replevin  \     2.  The  writ  of 
wefne  de  medio ;  which  is  alfo  in  the  nature  of  a  writ  of  right  \ 
and  lies,  when  upon  a  fubinfeudation  the  mefne^  or  nnddle  lord% 
fufi^TS  his  under-tenant,  or  tenznCparavail,  to  be.diftreined 
upon  by  the  lord  paramount ^  for  the  rent  due  to  him  from  the 
mefne  lord\     And  in  fuch  cafe  the  tenant  (hall  have  judg- 
ment to  be  acquitted  (or  indemnified)  by  the  mefhe  lord  ^ 
aiid  if  he  makes  default  therein,  or  does  not  appear  originally 
to  the  tenant's  writ,  he  (hall  be  forejudged  of  his  mefnalty^ 
and  the  tenant  (baU  hold  immediately  of  the  lord  paramount 
himfelf"; 


»  Feud.  /.  «.  #.  16. 
■  F.  N.  B.  20. 
•  e.  10. 
9  Booth.  i26« 
«  F.N.B.  IX.    «Iffll.  21* 
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IL  Thus  far  of  the  realties  for  fubtra^Ion  o£  rents  or 
other  fervices  due  by  tenure.  There  are  alfo  other  fervicesp 
due  by  antient  £uJlom  and  prefcription  only.  Such  is  that  of 
doing  fttit  to  another's  mill :  where  the  perfons,  resident  Ivk 
a  particular  place,  by  ufage  time  out  of  mind  have  been  ac- 
cuftomed  to  grind  their  corn  at  a  certain  mill ;  and  afterwards 
any  of  them  go  to  another  mill,  and  withdraw  their  fuit, 
{their y^^/i,  afequendo)  from  the  antient  mill.  This  is  not 
only  a  damage,  but  an  injury,  to  th^  owner ;  becaufe  this 
prefcription  might  hare  a  very  reafonaUe  foundation,  vi%, 
«pon  the  ere£lion  of  fuch  mill  by  the  anceftovs  of  the  owner 
for  the  convenience  of  the  inhabitants,  on  condition,  that 
when  eredled,  they  ihould  all  grind  their  com  there  only* 
And  for  this  injury  the  owner  &all  have  a  writ  de  fiBa  ad 
snolemdinum  %  commaiiding  the  defendant  to  do  his  fuit  at  that 
mill,  quetm  'Od  iUud  facere  debet,  etfdet^  or  (hew  good  caufe 
to  the  contrary :  in  which  a£lion  the  validity  of  the^prefcrip- 
tion  may  be  tried,  and  if  it  be  found  for  the  owner,  he  ihali 
recover  damages  againft  the  defendant  K  In  like  manner, 
and  for  like  reafon*,  the  regifter  "f  will  inform  tis,  that  a  man 
may  have  a  writ  oifeBa  ad  furnum,  JeEla  ad  tor  rale,  et  adorn* 
nia  alia  hujufmodii  for  fuit  due  to  \i\^furnumy  his  public  oven 
or  bakphoufe;  or  to  his//7rnz//,his  kiln,  or  malthoufe  ;  when 
a  perfon^s  anceftois  have  ere&ed  a  eonvenience  of  that  fort  for 
the  benefit  of  the  neighbourhood,  upon  an  agreement  (proved 
by  immemorial  cuftom)  that  all  the  inhabitants  fhould  ufc 
and  refort  to  it,  when  eroded*  But  befides  thefe  fpecial  re- 
medies for  fubtra£lions,  to  compel  the  fpecific  performance 
of  the  iiervice  due  by  cuftom :  an  a£lion  on  ihe  cafe  will  alfo 
lie  for  all  of  them,  to  repair  the  party  injured  iadamages(i}. 
And  thus  much  for  the  injury  of  fubtra£Uon. 

^  F.N.  B.  l^Z^  *  C©,  Eatr.  461.  t  fol.  153, 

(i)  This  is  now  the  only  a£lion  in  ufe  for  mod  of  the  injurie* 
fpccificd  in  this  chapter ;  the  antient  appropriate  writs  have  become 
£q  obfolete,  that  few  fpecial  pleaders,  if  any,  would  know  how  to 
f>rQcecd  in  them« 
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OF   DISTURBANCE. 


THE  fixth  and  lad  fpecies  of  real  injuries  is  that  of 
difiurbance  ;  which,  is  ufually  a  wrong  done  to  fomcr 
incorporeal  hereditament,  by  hindering  or  difquieting  the 
owners  in  their  regular  and  lawful  enjoyment  of  it*.  I  (hall 
Confider  five  forts  of  this  injury;  viz.  i.  Difturbance  of 
^  franchifes,  a,  Difturbanceof  r^yw/w<?/i.  3.Difturbanceof  w^y/, 
4.  Difturbance  of  tenure.     5.  Difturbance  oi patronage. 

I.  Disturbance  of  yr^fifA^/ happens,  when  a  man  bag 
the  franchife  of  holding  a  court-leet,  of  keeping  a  fair  or 
market,  of  frec-wartcn,  of  taking  toll,  of  fcifing  waifs  or 
eftrays,  or  (in  (hort)  any  other  fpecies  of  franchife  whatfo- 
ever ;  and  he  is  difturbed  or  incommoded  in  the  lawful  exer- 
cife  thereof.  As  if  another  by  diftrefs,  menaces,  orperfuafions, 
prevails  upon  the  fuitors  not  to  appear  at  my  court;  or  ob- 
ftrufls  the  paffage  to  my  fair  or  market;  or  hunts  in  my  free- 
warren  ;  or.refufes  to  pay  me  the  accuftomed  toll ;  or  hin- 
ders me  from  feifing  the  waif  or  eftray,  whereby  it  efcapes 
or  is  carried  out  of  my  liberty ;  in  every  cafe  .of  this  kind, 
iall  whicji  it  is  impoffible  here  to  rdcite  or  fuggeft,  there  is  an 
injury  done  to  the  legal  owner;  his  t)roperty  is  .damnified; 
and  the  profits  arifing  from  fuch  his  franchife  are  diminiflied. 
To  remedy  which,  as  the  law  has  given  no  other  writ,  he  is 

•  Finch,  t.  xS;, 
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therefore  entitled  to  fue  for  damages  by  a  fpecial  a£lioii 
in  the  cafe :  or^  in  cafe  of  toll,  may  take  a  diflrefs  if  he 
pleafeJ*. 

IL  The  disturbance  of  common  comes  next  to  be  confix 
dered ;  where  any  aft  is  done,  by  which  the  right  of  another 
to  kis'common  b  iocommoHed  or  diminiflied.     This  may 
happen,  in  the  firft  place,  where  one  who  hath  no  right  of 
common,  puts  his  cattle  into  the  land ;  and  thereby  robs  the 
cattle  of  the  commoners  of  their  refpe£liTe  (hares  of  the 
pafture.     Or  if  one, '  who  hath  a  right  of  common,  puts  in 
cattle  which  are  not  commonable,  as  hogs  and  goats ;  which 
amounts  to  the  fame  inconvenience.     But  the  lord  of  the  foil 
may  (by  cuftom  or  prefcription,  but  not  without)  put  a  ftran-» 
get's  cattle  into  the  common  « ;  and  alfo,  by  a  like  prefcrip- 
fion  for  common  appurtenant,  cattle  that  are  not  common- 
able may  be  put  into  the  common  '.     The  lord  alfo  of  the 
foil  may  juftify  making  burrows  therein,  and  putting  in  rab- 
bets, fo  as  they  do  not  encreafe  to  fo  large  a  number  as  to- 
tally to  deftroy  the  common «.     But  in  general,  in  cafe  the 
beafts  of  a  ftranger,  or  the  uncommonable  cattle  of  a  com- 
moner, be  found  upon  the  land,  the  lord  or  any  of  the  com- 
moners may  diftrein  them  damage-feafant  ^ :  or  the  com- 
moner may  bring  an  a£lion«on  the  cafe  to  recover  damages, 
provided  the  injury  done  be  any  thing  confiderable  :  fo  that 
he  may  lay  his  a£lion  with  a  per  quody  or  allege  that  thereby 
he  was  deprived  of  his  common.     But  for  a  trivial  trefpafs 
dte  commoner  has  no  a£tion  ;  but  the  lord  of  the  foil  only 
for  the  entry  and  trefpafs  committed  <• 

Another  difturbance  of  common  is  hj  furcharging  it;  or 
putting  more  cattle  therein  than  the  pafture  and  herbage  will 
fttftain,  or  the  party  hath  a  right  to  do.  In  this  cafe  he  that 
furcharges  does  an  injury  to  the  reft  of  the  owners,  by  de- 
priving ihem  of  their  refpedlive  portions,  or  at  leaft  contract* 

^  Cro.  Elif.  558.  *  Cro.  Elis.  S76.  Cro.  Js^.  195.  J«uCw.xoS, 

^  I  RoU.  Abr.  396.  ^  9  Rep.  xs2, 

«  Co.  Litt.  19Z.  s  UiJ. 
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ing  them  Into  a  fmaller  compafs.  Tbi)  injury  by  furcbdrging 
can  properly  fpeaking  only  happen,  where  the  common  is 
appendant  X)r  appurtenant  ^j  and  of  courfe  limitable  .by  law  ; 
or  where^  when  in  grofsj  it  is  exprefsly  limited  and  certain  : 
for  where  a  man  hath  common  in  grofs^  fans  nombre  or  v^ith" 
Qutjlinty  he  cannot  be  a  furchargcr.  *  However,  even  .where 
a  man  is  faid  to  have  common  without  (tint,  ftill  there  muft 
be  left  fufficient  for  the  lord's  own  bcafts^:  for  the  law  will 
not  fuppofe  that,  at  the  original  grant  of  the  comQiony  the 
lord  meant  to  exclude  himfelf.  ^ 

"  The  ufual  remedies,  for  furcharging  the  common,  jiye  ei- 
ther by  diftreining  fo  many  of  the  beafts  as  are  above  the 
number  allowed,  or  elfe  by  an  adion  of  trefpafs  ^  both  which 
may  be  had  by  the  lord :  or  laftly,  by  a  fpecial  a£iion  oa 
the  cafe  for  damages ;  in  which  any  commoner  may, be  plain* 
tifFJ.  But  the  antient  and  mofteffe£ljual .  method  of  pro- 
ceeding is  by  writ  of  admeafurement  oipaflure.  This  lies,  ei- 
ther where  a  comnion  appurtenant  or  in  grofs  is  certain  as  to 
humber«  or  where  a  man  has  common  appendant  or  appur-* 
tenant  to  his  land,  the  quantity  of  which  common  has  never 
yet  been  afcertained.  In  either  of  thefe  cafes,  as  well  the 
lord,  as  any  of  the  commoners,  is  entitled  to  this  writ  of 
admeafurement  J  which  is  one  of  thofe  wrils,  that  are  called 
vicontiel^i  being  direfted  to  the  (herifF,  (vice  comiti,)  and  not 
to  be  returned  to  any  fuperior  court,  till  finally  executed  by 
him.  It  recites  a  complaint,  that  the  defendant  hatJb  fur- 
charged,  fuperoneravity  the  common :  and  therefore,  com^* 
mands  the  iherifF  to  admeafure  and  apportion  itj  that,  the 
defendant  may  not  have  more  than  belongs  to  him,  and  that, 
the  plaintiff  may  have  his  rightful  (hare.  And  upon  this  fuit 
^11  the  commoners  (hall  be  admeafured,  as  well  thofe  who 
have  not,  as  thofe  who  have,  furcharged  the  common  ;  as 
well  the  plaintiff,  as  the  defendant  K  The  execution  of  thia 
writ  rauft  be  by  a  jury  of  twelve  men,  who  are  upon  their 

^  See  book  IL  ch.  3.  *  2  Tnft.  369.     Fiocli.  !«•  3X4* 

■»  1  Rail.  Abr.  399.  ^  F.  N.  B.  inj. 

i  Frc:m.  273. 
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oatbs  to  afcertain,  under  the  fuperintendence  of  the  {hetiff^ 
what  and  how  many  cattle  each  commoner  it  entitled  to 
feed.  And  the  rule  for  this  admeafurement  is  generally  un^ 
derdood  to  be^  that  the  commoner  (hall  not  turn  more  cattle 
upon  the  common^  than  are  fufiicient  to  nunure  and  ftock 
the  land  to  which  his  right  of  common  is  anne^Ced  ;  or»  as 
our  antient  law  exprefied  it^  fuch  cattle  only  as  are  levant  aud 
ccucbant  upon  his  tenement  *"  ( i } :  which  being  a  thing  uncer* 
tain  before  admeafurement^  has  frequently^  though  errone*. 
oufly^  occafioned  this  unmeafured  right  of  common  to  be 
called  a  common  wthoui  Jlint  ox  fans  nombre^  ;  athiogwhich^ 
though  pofllble  in  law  ^9  dots  in  fa£l  very  rarely  exift. 

If,  after  the  admeafurement  has  thu^afcertained  the  right^ 
the  fame  defendant  furcharges  the  common  again^  the  plaintiff 
may  have  a  writ  oi  fecond  furcharges  de  fecunda  fuperoneratione^ 
which  is  given  by  the  ftatute  Weftm.  2.  13  £dw»  L  c.  8*  and 
thereby  the  iheriff  is  dircded  to  inquire  by  a  jury^  whether 
the  defendant  has  in  fa£b  again  furcharged  the  common  con* 
trary  to  the  tenor  of  the  laft  admeafurement :  and  if  he  has, 
be  fliall  then  forfeit  to  the  king  the  fupernumerary  cattle  put 
in«  and  alfo  (hall  pay  damages  to  the  plaintiffs  This  proceft 
feems  highly  equitable :  for  the  firft  offence  is  held  to  be 
committed  through  mere  inadvertence,  and  therefore  there 
are  no  damages  or  forfeiture  on  the  firft  writ,  which  was  only 
to  afcertain  the  right  which  was  difputed :  but  the  fecond. 
offence  is  a  wilful  contempt  and  injuftice  ;  and  therefore  pu«, 
niOied  very  properly  with  not  only  damages,  but  alfo  for* 
feiture.  And  herein  the  right,  being  once  fettled,  is  never 
again  difputed  %  but  only  the  iz€t  is  tried,  whether  there  be 
any  fecond  furchargeor  no:  which  gives  this  neglefled  pro- 

"■  Bro*  Abr»  t,  ^fferiftvM,  ^8.  '  Lord  Raym.  407. 

■  Hardr.  xjj.  '  F.  N^  B.  1x6.     %  Inft.  370. 


( I )  And  agreeably  to  this  rule  It  has  been  decided,  that  a  claim 
of  a  right  of  common  for  all  commonable  cattle,  levant  and 
eouchantf  in  right  of  a  mcffuage,  to  which  no  land  is  appurtenant, 
cannot  be  fupported.    5  T,  R.  4<5» 

ceeding 
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ceeding  a  great  advantage  over  the  moderit  method,  by  aftioh 
on  the  cafe,  wherein  the  quantum  of  <:ommon  belonging  td 
the  defendant  muft  be  proved  upon  every  frefli  trial,  for  every 
repeated  offence. 

[  240  ]  There  is  yet  another  difturbance  of  common,  when  the 
owner  of  the  land,  or  other  perfon,  fo  enclofes  or  otherwife 
obftrtifU  it,  that  the  commoner  is  precluded  from  enjoying 
the  benefit,  to  which  he  is  by  law  entitled.  This  may  be 
done;  either  by  ere£ling  fences,  or  by  driving  the  cattle  oiF 
the  land,  or  by  ploughing  up  the  foil  of  the  common  ^.  Or 
it  maybe  done  by  crefting  a  warren  therein,  and  flocking  it 
with  rabbets  in  fuch  quantities,  that  they  devour  the  whole 
btrl>age,  and  thereby  deftroy  the  common.  For  in  fuch  cafe, 
though  the  commoner  may  not  deftroy  the  rabbets,  yet  the 
law  looks  upon  this  as  an  injuriouis  difturbance  of  his  right,' 
and  has  given  him  his  remedy  by  a£lion  againft  the  owner '. 
This  kind  of  difturbance  does  indeed  amount  to  a  difleifin^ 
and  if  the  commoner  chufes  to  confider  it  in  that  light,  the 
law  has  given  him  an  aflize  of  novel  dtff^ifin^  agamft  the  lord; 
Co  recover  the  pofleflion  of  his  common  •.  Or  it  has  given  a 
writ  of  quod permitiaf^  againft  any  ftranger,  as  well  as  the' 
owner  of  the  land,  in  cafe  of  fuch  a  difturbance  to  the  plain- 
tiff* as  amounts  to  a  total  defi^rivatlon  of  his  common; 
whereby  the  defendant  (hall  be  compelled  to  permit  the  plain- 
tiff^ to  enjoy  his  common  as  he  ought  \  But  if  the  commoner 
does  not  chufe  to  bring  a  real  a£tion  to  recover  feifin,  or  to 
try  the  right,  he  may  (which  is  the  cafier  and  more  ufual 
•  way)  bring  an  adion  on  the  cafe  for  his  damages,  inftead  of 
an  affife  or  a  quod  permittat  ". 

There  are  cafes  indeed,  in  which  the  lord  may  enclofe 
and  abridge  the  common  ;  for  which,  as  they  are  no  injury 
to  any  one,  fo  no  one  is  entitled  to  any  remedy.  For  it  is 
provided  by  the  ftatute  of  Merton,  20  Hen..  III.  c.  4.  that 
the  lord  may  approve^  that  is,  enclofe  and  convert  to  the  ufes 

^  Cro.  Ella.  198.  *  Finch.  L.  zj^*     F.  N.B.  125. 

'  Cro,  Jac.  195.  sJ^Cro.  Jac.  195. 

.     'F.  N.  B.  179. 
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o£  bufbandry,  (which  1$  a  melioration  or  approvement^)  any 
yrafte  grounds,  woods,  or  paftures,  in  which  his  tenants 
have  common  appendant  to  their  eftates  ;  provided  he  leaves 
fufficient  common  to  his  tenants,  according  to  the  proportion  [  241  J 
of  their  land  (2].  And  this  is  extremely  reafonable:  for  it  would 
be  very  hard  if  the  lord,  whofe  anceftors  granted  out  thefe 
eftates  to  which  the  commons  are  appendant,  fhould  be  pre- 
cluded from  making  what  advantage  he  can  of  the  reft  of 
bis  manor ;  provided  fuch  advantage  and  improvement  be 
no  way  derogatory  from  the  former  grants.  The  ftatute 
Weitm.  2.  i3Edw.  I.  c.  46.  extends  this  liberty  of  approv- 
ing, in  like  manner,  again  ft  all  others  that  have  common  ap' 
purt)enafrtj  or  in  grofs^  as  well  as  againft  the  tenants  of  the 
lord,  who  have  their  common  appendant;  and  farther  eiiadSf' 
that  no  ailife  of  novel  diffeifin^  for  common,  ihall  lie  againft 
a  lord  for  eredling  on  the  common  any  windmill,  iheephoufe, 
or  other  neceffary  buildings  therein  fpeciiied :  which,  fir  Ed- 
ward Coke  fays^,  are  only  put  as  examples;  and  that  any 
other  neceffary  improvements  may  be  made  by  the  lord, 
though  in  reality  they  abridge  the  common,  and  make  it  lefs 
fufficient  for  the  commoners.  And  laftly  by  ftatute  29  Geo*  1 

il.  0.36.  and  31  Geo.  II.  c.4i.  it  is  particularly  enadedj 
diat  any  lords  of  waftes  and  commons,  with  the  confent  of 
the  major  part,  in  number  and  value,  of  the  commonersj 
may  enclofe  an^  part  thereof,  for  the  growth  of  timber  and 
underwood* 

i  .  • 

.  III.  The  third  fpecies  of  difttirbance,  that-  of  vfoys^  1^ 
very  fimilar  in  it's  nature  to  the  laft :  it  principally  happen«> 
ing  when  a  perfon,  who  h^th  a  right  to  a  way  over  another's 
grounds,  by  grant  or  prefcription,  is  obftrufted  by  enclofures, 
or  other  obftacles,  or  by  ploughing  acrofs  it ;  by  which 
means  he  cannot  enjoy  his  right  or  way,  or  at  leaft  not  in  fo 
commodious  a  manner  as  he  might  have  done.    If  this  be  a 

^  %  InH.  476. 

(2)  S^e  a  vol  p»34.  n.  14. 

way 
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way  annexed  to  his  eftate,  and  the  obftru£libn  is  made  by  the 
tenant  of  the  land,  this  brings  it  to  another  fpecies  of  injury  ; 
for  it  isthen  a  nufance^  for  which  an  affife  will  lie,  as  men* 
.  tioned  in  a  former  chapter  \  But  if  the  right  of  way,  thus 
obftrudled  by  the  {eriant,  be  only  in  grofsy  (that  is^  annexed 
to  a  man's  perfon  and  unconnefted  with  any  lands  or  tene- 
r  242  1  ments,)  or  if  the  obftru£lion  of  a  way  belonging  to  an  houfe 
or  land  is  made  by  a  ftranger,  it  is  then  in  either  cafe  merely 
a  difturbance :  for  the  obftru£^ion  of  a  way  in  grofs  is  no  de- 
triment to  any  lands  or  tenements,  and  therefore  does  riot  fall 
under  the  legal  notion  of  a  nufance,  which  muft  be  laid,  ad 
ffocumentum  HUri  ten^nunti  ^ ;  and  the  obftru^ion  of  it  by  a 
ftranger  can  never  tend  to  put  the  right  of  Wt^y.  in/idifpute: 
the  remedy  therefore  for  thefe  difturbances  is  not  by  affife  or 
any  real  af^ion,  but  by  ihe  univerfal  remedy  of  adion  on  the 
cafe  to  recover  damages  \ 

IV.  The  fourth  fpecies  of  difturbance  is  that  of  difturbance 
of  tenure^  or  breaking  that  connexion  which  fubfifts  between 
.  the  lord  and  his  tenant,  and  to  which  the  law  pays  fo  high  a 
regard,  that  it  will  not  fufFer  it  to  be  wantonly  diiTolved  by 
the  ifc^  of  a  third  perfon.  To  have  an  eftate  well  tenanted  is 
an  advantage  that  every  landlord  muft  be  very  fenfibleof ;  and 
therefore  the  driving  away  of  a  tenant  from  off  his  eftate  is  an 
injury  of  t^  fmall  confequence.  So  that  if  there  be  a  tenant 
at  will  of  any  lands  or  tenements,  and  a  ftranger  either  by 
menaces  and  threats,  or  by  unlawful  diftreffes,  or  by  fraud 
and  circumvention,  or  other  means,  contrives  to  drive  him 
away,  or  inveigle  him  to  leave  his  tenancy,  this  the  law  very 
juftly  conftrues  to  be  a  wrong  and  injury  to  the  lord  %  and 
gives  him  a  reparation  in  damages  againft  the  offender  by  a 
fpecial  a£rion  on  the  cafe* 

V.  Th£  fifth  and  laft  fpecies  of  difturbance,  but  by  far 
the  moft  confiderable,  is  that  of  difturbance  oi  patronage: 

<  ch»  13.  p.  Alt.  -  '  Hale  on  F.  N.  B.  183.    Lokw.  iii.  119. 

7  F.M.B.  183.  •  Hal.  Anal.  c.  40.     1  RoU.  Abr.  xo8. 
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which  is  an  hindrance  or  obftra£lion  of  a  patron  to  prefent 
his  clerk  to  a  benefice. 

This  injury  was  diftinguifiied  at  common  law  from  another 
Ipecies  of  injury,  called  ufurpation;  which  is  an  abfolute  oufter 
or  difpofleilion  of  the  patron^  and  happens  when  a  ftrangerf 
that  hath  no  right,  prefenteth  a  clerk,  and  he  is  thereupon^ 
admitted  and  inftituted  ^     In  which  cafe,  of  ufurpation,  the.  [  243  ] 
patron  loft  by  the  common  law  not  only  his  turn  of  prefent* 
ing  pro  hoc  vice,  but  alfo  the  abfolute  and  perpetual  inherit- 
ance of  the  advowfon,  fo  that  he  could  not  prefent  again  upon 
the  next  avoidance,  unlefs  in  the  mean  time  he  recovered  his « 
right  by  a  real  aSion,  viz*  a  writ  of  right  of  advowfon  ^.     The 
reafon  given  for  his  lofing  the  prefent  turn,  and  not  cjefling 
the  ufurper's  clerk,  was,  tHat  the  final  intent  of  the  law  in 
creating  this  fpecies  of  property  being  to  have  a  fit  perfon  to 
celebrate  divine  fervice,  it  preferred  the  peace  of  the  church 
(provided  a  clerk  were  once  admitted  and  indituted)  to  the 
right  of  any  patron  whatever.     And  the  patron  alfo  loft  the 
inheritance  of  his  advow/bn,  unlefs  he  recoverad  it  in  a  writ 
of  right,  becaufe  by  fuch  ufurpation  he  was  put  out  of  pofTef- 
fion  of  his  advowfon,  as  much  as  when  by  a£bual  entry  and 
oufter  he  is  dilTeifed  of  lands  or  houfes ;  fince  the  only  pof« 
feffion,  of  which  an  advowfon  is  capable,  is  by  a£kual  pre- 
fentation  and  admiflion  of  one's  clerk.     As  therefore,  when 
the  clerk  was  once  inftituted  (except  in  the  cafe  of  the  king, 
where  he  muft  alfo  be  induf^ed"^}  the  church  became  abfo- 
IvLttly  fuli;  fo  the  ufurper  by  fuch  plenarty,  arifing  from  hi» 
own  prefentation,  became  in  iz&.  feifed  of  the  advowfon: 
which  feifin  it  was  impoffible  for  the  true  patron  to  remove  ^ 
by  any  pofieflbry  a£lion,  or  other  means,  during  the  plenarty ' 
or  fullnefs  of  the  church;  and  when  it  became  void  afrcfh,- 
he  could  not  then  prefent,  fince  another  had  the  ri^ht  of  pof-: 
fefiion.    The  only  remedy  therefore,  which  the  patrori  had 
left,  was  to  try  the  mere  right  in  a  writ  oi  right  of  advotvfort ; 
which  U  a^Guhar  writ  of  right,  framed  for  this  fpccia)  pur^" 

*  Co/m*.  «77.  '      f  6  Rep.  49,  •»  Uid.    "  " 

pofc. 
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7  Ann.  bcforc-mcntionccl,  entirely  conclufive,  as  between  the 
patron  or  his  heirs  and  a  ftranger :  for,  till  then,  the  full 
jk>fleflion  of  the  advowfon  was  in  him  who  prefented  laft  and 
his  heirs :  unlefs,  fince  that  prefentation,  the  clerk  had  been 
evifted  within  fix  montiis,  or  the  rightful  patron  had  recover^ 
ed  the  advowfon  in  a  writ  of  right ;  which  is  a  title  fuperior 
to  all  others.  -  But  that  ftatute  having  given  a  right  to  any 
perfon  to  bring  a  quare  impeditj  and  to  recover  (if  his  title  be 
C  246  ]  good)  notwithftanding  the  laft  prefentation,  by  wfiomfoever 
made :  affiles  of  darrein  prefer^ment^  now  not  being  in  any 
wife  conclufive,  have  been  totally  difufcd,  as  indeed  they 
began  to  be  before }  a  qutire  impedit  being  a  more  general, 
ahd' therefore  a  more  ufual  aftion.  For  the  affife  of  darrein 
prefentment  lies  only  where  a  man  has  an  advowfon  by  de- 
fcent  from  his  anceftors  \  but  the  writ  of  quare  impedit  is 
equally  remediable  whether  a  man  claims  title  by  defcent  or 
by  purchafe  K 

2.  1  PROCEED  therefore,  fecondly,  to  inquire  into  the 
nature  ^  of  a  writ  of  quare  impedit^  now  the  only  a£^ion  ufed 
in  cafe  of  the  difturbance  of  patronage :  and  fhall  firft  premife 
the  ufual  proceedings  previous  to  the  bringing  of  the  writ. 

Upon  the  vacancy  of  a  living  the  patron,  we  know,  is 
bound  to  prefent  within  fix  calendar  months  ^  otherwife  it 
will  lapfe  to  the  biihop.  But  if  the  prefentation  be  made 
within  that  time,  the  bifhop  is  bound  to  admit  and  inftitute 
the  clerk,  if  found  fufficient  ^  \  unlefs  the  church  be  full, 
or  there  be  notice  of  any  litigation.  •  For  if  any  oppofitton  be 
intended,  it  is  ufual  for  each  party  to  enter  a  caveat  wdth  the 
bifliop,  to  prevent  his  inftitution  of  his  antagdnift's  clerk. 
An  inltitution  after  a  caveat  entered'^is  void  by  the  ecclefiafti* 
cal  law°  ;  but  this  the  temporah  courts  pay  no  regard  :t€^ 
:and  look  upon  a  caveat  as  a  mere  nullity  **.  But  if  two  prer 
fentations  be  offered  to  the  biihop  upon  the  fame  avoidance^ 

*  2lnft.  355.  "*  See  book  I*  cK  li» 

k  See  BofweU*s  cafe,  6  Rep  48.  ^  i  Burn.  207. 

}  See  book  II.  ch.  18.  '  f  z  Roll.  Rep.  191. 

.::r:.    -^  the 
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the  church  is  then  faid  to  become  litigious;  aifl,  if  nothing 
farther  be  done,  the  bifliop  may  fufpend  the  admiffion  of 
either,  and  fuffer  a  lapfe  to  incur.  Yet  if  the  patron  or  clerk 
on  either  fide  requeft  him  to  award  a  jus  patronatus,  he  i« 
bound  to  do  it*  A  jus  patronatus  is  a  commiflion  from  the 
biihop,  dire^ed  ufually  to  his  chancellor  and  others  of  com- 
petent learning :  who  are  to  fummon  a  jury  of  fix  clergymen 
and  fix  laymen,  to  inquire  into  and  examine  who  is  the 
rightful  patron';  and  if,  upon  fuch  inquiry  made  and  certi-  [  247  3 
ficate  thereof  returned  by  the  commiflioners,  he  admits  and 
anftitutes  tlie  clerk  of  that  patron  whom  they  return  as  the 
true  one^  the  bifliop  fecures  himfelf  at  all  events  from  being 
a  difturber^  whatercr  proceedings  may  be  had  afterwards  in 
the  temporal  courts.    - 

The  clerk  refufed  by  the  bifliop  may  alfo  have  a  remedy 
againft  him  in  the  fpiritual  court,  denominated  a  duplex  que^^ 
Tila  1 :  which  is  a  complaint  in  the  nature  of  an  appeal  from 
the  ordinary  to  his  next  immediate  fuperior ;  as  from  a  bifliop 
to  the  archbifliop,  or  from  an  archbifliop  to  the  delegates  t 
and  if  the  fuperior  court  adjudges  the  caufe  of  refufal  to  be 
infufficient,  it  will  grant  inftitution  to  the  appellant. 

Thus  far  matters  maj  go  on  in  the  mere  ecclefiaftical 
courfe ;  but  in  contefted  prefentations  they  fcldom  go  fo  far : 
for,  upon  the  firft  delay  or  refufal  of  the  bifliop  to  admit  his 
clerk,  the  patron  ufually  brings  his  writ  of  quart  impedtt 
againft  the  bifliop,  for  the  temporal  injury  done  to  his  pro« 
perty,  in  difturbing  him  in  his  prefentation.  And,  if  the 
delay  arifes  from  the  bifliop  alone,  as  upon  pretence  of  inca* 
pacity,  or  the  like,  then  he  only  is  named  in  the  writ ;  but 
if  there  be  another  prefentation  fet  up,  then  the  pretended 
patron  and  his  clerk  are  alfo  joined  in  the  a£lion ;  or  it  may 
be  brought  againft  the  patron  and  clerk,  leaving  out  the  bi» 
ihbp  ;  or  againft  the  patron  only.  But  it  is  moft  advifeable 
to  bring  it  againft  all  three :  for  if  the  bifliop  be  left  out^  and 

'  I  Bum  i6|  17*  4  lir^*  '13* 
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the  fuit  be  not  detcynined  till  the  fix  months  are  paft^  the 
bilhop  is  entitled  to  prefent  by  lapfe;  for  he  is  not  party  to 
the  fuit' :  but,  if  he  be  named,  no  lapfe  canpoiSbly  accrue 
till  the  right  is  determined.  If  the  patron  be  left  out,  and  the 
writ  be  brought  only  againft  the  bifliop  and  the  clerk,  the 
fuit  is  of  no  effeft,  and  the  writ  (hall  abate  • ;  for  the  right 
of  the  patron  is  the  principal  queftion  in  the  caufe  ^  If  the 
[  248  ]  clerk  be  left  out,  and  has  received  inftitution  before  the  a£lion 
brought  (as  is  fometimes  the  cafe),  the  patron  by  this  fuit  may 
recover  his  right  of  patronage,  but  net  the  prefent  turn  ;  for 
he  cannot  have  judgment  to  remove  the  clerk,  unlefs  he  be 
made  a  defendant,  and  party  to  the  fuit,  to  hear  what  he  can 
allege  againft  it.  For  which  reafon  it  is  the  fafcr  way  to  in- 
fert  all  three  in  the  writ. 

The  writ  of  quare  tmpedit "  commands  the  difturbers,  the 
bifliop,  the  pfeudo-patron,  and  his  clerk,  to  permit  the  plaintiff 
to  prefent  a  proper  perfon  (without  fpccifying  the  particular 
clerk)  to  fuch  a  vacant  church,  which  pertains  to  his  patron- 
age ;  and  which  the  defendants,  as*  he  alleges,  do  obftrudl  y 
and  unlefs  they  fo  do,  then  that  they  appear  in  court  to  fhew 
the  reafon  why  they  hinder  him. 

Immediately  on  the  fuing  out  of  the  ^are  Impedlt^  If 
the  plaintiff  fufpcfls  that  the  bifhop  will  admit  the  defend- 
ant's or  any  other  clerk,  pending  the  fuit,  he  may  have  a 
prohibitory  writ,  called  a  ne  admiitas  ^  \  which  recites  the 
contention  begun  in  the  king's  courts,  and  forbids  the  bifhop 
to  admit  any  clerk  whatfoever  till  fuch  contention  be  deter- 
mined. And  if  the  bifliop  doth,  after  the  receipt  of  this 
writ,  admit  atiy  perfon,  even  though  the  patron's  right  may 
have  been  found  in  ^  jure patrcnatus^  then  the  plaintiff,  after 
he  has  obtained  judgment  in  the  quare  tmpedit ^  may  remove 
the  incumbent,  if  the  clerk  of  a  ftranger,  by  writ  oi  fcin 
facias^:  and  (hall  have  a  fpecial  a£lion  againft  the  biihop^ 

«■  Cro.  Jac.  93,  «  F.  N.  B.  31. 

•  Hob.  316.  *^  Ibid,  37. 
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called  a  qudre  incumlravit^  to  recover  the  prefentation^  and 
alfo  fatisfadlion  in  damages  for  the  injury  done  him  by  in- 
Cumbering  the  church  with  a  cler)c,  pending  the  fuit,  and 
after  the  ne  admittas  received  r.  But  if  the  bilhop  has  in- 
cumbered the  church  by  inftituting  the  clerk,  before  the  m 
odtnittas  ifTued,  no  quare  incumbravit  lies;  for  the  bifliop 
hath  no  legal  notice,  till  the  writ  oine  admittas  is  ferved  upon  ^ 
him.  The  patron  is  therefore  left  to  his  quare  impedit  mere-  [  249  j 
ly ;  which,  as  was  before  obferved,  now  lies  (fince  the  ftatute 
of  Weftm.  2.)  as  well  upon  a  recent  ufurpation  within  fix 
nibnths  pad,  as  upon  a  difturbance  without  any  ufurpation 
h3d. 

In  the  proceedings  upon  a  quare  impedit^  the  plalntifF 
tnuft  fet  out  his  title  at  length,  and  prove  at  leaft  one  pre- 
sentation in  himfdf,  his  anceftors,  or  thofe  under  whom  he; 
claims;  for  he  mad  recover  by  the  ftrength  of  his  own 
right,  and  not  by  the  weaknefs  of  the  defendant's  ' :  and  he 
muft  alfo  (hew  a  difturbance  before  the  a£kion  brought  *• 
Upon  this  the  biihop  and  the  clerk  ufually  difclaim  all  title : 
fave  only,  the  one  as  ordinary,  to  admit  and  inftitute  ;  and 
the  other  as  prefentee  of  the  patron,  who  is  left  to  defend  his 
own  right.  And,  upon  failure  of  the  plaintiff  in  making  out 
his  own  title,  the  defendant  is  put  upon  the  proof  of  his,  in 
order  to  obtain  judgment  for  himfelf,  if  needful.     But  if  the 
right  be  found  for  the  plaintiff,  on  the  trial,  three  farther 
points  are  alfo  to  be  inquired :  i  •  If  the  church  be  full ;  and, 
if  full,  then  of  whofe  prefentation :  for  if  it  be  of  the  de- 
fendant's prefentation,  then  the  clerk  is  removeable  by  writ 
brought  in  due  time.     2.  Of  what  value  the  living  is :  and 
this  in  order  to  affefs  the  damages  which  are  direded  to  be 
given  by  the  ftatute  of  Weftm.  2.  3.  In  cafe  of  plenarty  upon 
an  ufurpation,  whether  fix  calendar  ^  n^onths  have  paffed 
between  the  avoidance  and  the  time  of  bringing  the  a£tion : 
for  then  it  would  not  be  within  the  ftatute,  which  permits  an 
ufurpation  to  be  devefted  by  a  quare  impedit^  brought  infra 
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tempus  femejire ,  So  that  plenarty  is  (lill  a  fufficient  bar  in  ait 
adion  of  qttare  impedity  brought  above  fix  months  after  the 
vacancy  happens ;  as  it  was  univerfally  by  the  common  law, 
however  early  the  a£lion  was  commenced* 

If  it  be  found  that  the  plaintiff  hath  the  rights  and  hath 
commenced  his  a6lion  in  due  time,  then  he  (hall  have  judg-> 
[  250  ]  ment  to  recover  the  prefentatton ;  and,  if  the  church  be  full 
by  inftitution  of  any  clerk,  to  remove  him:  unlefs  it  were 
filled  pendente  lite  by  lapfe  to  the  ordinary,  he  not  being  party 
to  the  fuit ;  in  which  cafe  the  plaintiff  lofe»  his  prefentation 
pro  hac  vice,  but  fliall  recover  two  years'  full  value  of  the 
church  from  the  defendant  the  pretended  patron,  as  a  fatif- 
fa£tion  for  the  turn  loft  by  his  difturbance  :  or,  in  cafe  of  in- 
folvcncy,  the  defendant  (hall  be  imprifoned  for  two  years  ^. 
Btit  if  the  church  remains  flill  void  at  the  end  of  the  fuit, 
then  whichever  party  the  pre&ntatiorv  ]$•  foand  to  belong  to, 
whether  plaintiff  or  defendant,  fhall  have  a  writ  dire£ied  to 
the  bifhop  ad  admlttendum  clericum  %  recitmg  the  judgment 
of  the  court,  and  ordering  him  to  admit  and  inftitute  the  clerk 
of  the  prevailing  party  5  and,  if  upon  this  order  he  does  not 
admit  him,  the  patron  may  fue  the  bifhop  in  a  writ  of  quan 
non  admiftt  ^^  and  recover  ample  fatisfaftion  in  danaages^ 

,  Besides  thefe  poffcffory  aftions,  there  may  be  alfo  had  (as 
hath  before  been  incidentally  mentioned)  a  writ  oi  right  of 
advowfiny  which  refembles  other  writs  of  right :  the  only 
diftinguifhing  advantage  now  attending  it,  being,  that  it  i^ 
more  conclutive  than  a  qiiare  impedit  /  (ince  to  an  action  of 
quare  impedit  a  recovery  had  in  a  writ  of  right  may  be  pleaded 
in  bar. 

There  Is  no  limitation  with  regard  to  the  time  within 
which  any  aftions  touching  advowfons  are  to  be  brought  v  at 
leaft  none  later  than  the  times  of  Richard  I.  and  Henry  III. : 
for  by  ftatute  i  Mar.  (L  2,  c.  5.  the  ftatute  of  liraitatioiis, 
32  Hen.  VIII.  c.  2.  is  declared  not  to  extend  to  any  writ  of 

«  Stat.  Weftm,  a.  T^Edw,  I,  c.  5.  §  3.  «  F,N»B»  47* 
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Tight  of  advowfon,  quare  nnpeditf  or  aflifc  of  darrein  prejtnt^ 
fnenty  or  jus  patronatus.     And  this  upon  very  good  reafon  \ 
faecaufe  it  may  very  eafily  happen  that  the  title  to  an  advowfoti 
may  not  come  in  queftion,  nor  the  right  have  opportunity  to 
be  tried,  within  fixty  years  ;  which  is  the  longed  period  of 
limitation  afSgned  by  the  ftatute  of  Henry  VIII.     For  fir 
Edward  Coke  ^  tells  us,  that  there  was  a  parfon  of  one  of  his 
churches,  that  had  been  incumbent  there  above  fifty  years  j  C  25 1  ] 
nor  ar£  inftances  wanting  wherein  two  fuccefilve  incumbents 
have  continued  for  upwards  of  a  hundred  years'.     Had 
therefore  the  laft  of  thefe  incumbents  been  the  clerk  of  a 
uiurper,  or  had  been  prefented  by  lapfe,  it  would  have  been 
neceflary  and  unavoidable  for  the  patron,  in  cafe  of  a  difpute, 
to  have  recurred  back  above  a  century  5  in  order  to  have  (be wn 
a  clear  title  and  feifin  by  prefentation  and  admifiion  of  the 
prior  incumbent.  But  though,  for  thefe  reafons,  a  limitation 
is  highly  improper  with  refpeft  only  to  the  length  qf  time ; 
yet,  as  the  title  of  advowfons  is,  for  want  of  fome  limitation 
rendered  more  precarious  than  that  of  any  other  hereditament, 
(efpecially  fince  the  ftatute  of  queen  Anne  hath  allowed  pof- 
feflTory  anions  to  be  brought  upon  any  prior  prefentation, 
however  diftant,)  it  might  not  perhaps  be  amifs  if  a  limitation 
were  eftablifhed  with  refpeft  to  the  number  of  avoidances  5  or, 
rather,  if  a  limitation  were  compounded  of  the  length  of  time 
and  the  mimber  of  avoidances  together :   for  inftance,  if  no 
feifin  were  admitted  to  be  alleged  in  any  of  thefe  writs  of 
patronage,  after  Gxty  year^  and  three  avoidance^  .were  paft. 

In  a  writ  of  quare  impedit^  which  is  almoft  the  only  reaj 
a£lion  that  remains  in  common  ufe,  and  alfo  in  the  afiife  of 
darrein  prefentment^  and  writ  of  right,  the  patron  only,  and 
not  the  clerk,  is  allowed  to  fue  the  difturber.  But,  by  vir- 
tue of  feveraji  a£ts  of  parliamcjnt  \  there  is  one  fpecies  of 
pjefentations,  in  which  a  rem.edy,  to  be  fued  in  the  temporajL 

'  I  Inft.  115.  the  latter  in  1700,  and  died  in  1751  • 
c  Two  fucceflive  incumbents  of  the  ^  Stat.  3  Jac.  I.  c.  5.  i  W»  ft  M« 
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courts,  is  put  into  the  hands  of  the  clerks  prefcnted,  as  well 
as  of  the  owners  of  the  advowfon.     I  mean  the  prefentation 
to  fuch  benefices  as  belong  to  Roman  catholic  patrons ;  which, 
according  to  their  feveral  counties,  are  veiled  in  and  fecured 
to  the  two  univerfitics  of  this  kingdom.     And  particularly 
by  the  ftatute  of  12  Ann.  ft.  2.  c.  14.  J  4.  a  new  method  of 
C  252  1  proceeding  is  provided;  viz,  that,  bfefidcs  the  writs  ei quart 
impediti    which  the  univerfitics  as  patrons  are  entitled  to 
bring,  they,  or  their  clerks,  may  be  at  liberty  to  file  a  bill 
in  equity  again  any  perfon  prefenting  to  fuch  livings,  and 
difturbing  their  right  of  patronage,  or  his  cefluy  que  trujl^  or 
,  any  other  perfon  whom  they  have  caufe  to  fufpedl ;  in  order 
to  compel  a  difcovery  of  any  fecret  trufts,  for  the  benefit  of 
papifts,  in  evafion  of  thofe  laws  whereby  this  right  of  advQW-* 
fon  is  vefted  in  thofe  learned  bodies :  and  alfo  (by  the  ftatute 
1 1  Geo.  II.  c.  17.)  to  compel  a  difcovery  whether  any  grant 
or  conveyance,  faid  to  be  made  of  fuch  advowfon,  were  made 
bona  fide  to  a  proteftant  purchafor,  for  the  benefit  of  protef- 
tants,  and  for  a  full  confideration  \  without  which  requifites 
every  fuch  grant  and  conveyance  of  any  advowfon  or  avoid- 
ance isabfolutely  null  and  void.  This  is  a  particular  law,  and 
calculated  for  a  particular  purpofe :    but  in  no  inftance  but 
this  does  the  common  law  permit  the  clerk  himfelf  to  interfere 
in  recovering  a  prefentation,  of  which  he  is  afterwards  to 
hive  the  advantage.     For  befides  that  he  has  (as  U'as  before 
obferved)  no  temporal  right  in  him  till  after  inftitution  and 
indudlion  •,  and  as  he  therefore  can  fuffer  no  wrong,  is  con- 
fequently  entitled  to  no  remedy  ;   this  exclufion  of  the  clerk 
from  being  plaintiff  feems  alfo  to  arife  from  the  very  great 
honour  arid  regard  which  the  law  pays  to  his  facred  fundlion. 
For  it  looks  upon  the  cure  of  fouls  as  too  arduous  and  im- 
portant a  tafk  to  be  eagerly  fought  for  by  any  ferious  clergy- 
man;   and  therefor-e  will  not  permit  him  to  contend  openly 
at  law  for  a  charge  and  truft,  which  it  prefumes  he  under- 
takes with  diffidence. 

But  when  the  clerk  is  in  full  pofleffion  of  the  benefice^ 

.  the  law  gives  him  the  fame  pofTciTory  remedies  to  recover 

his  glebe^  his  rents,  his  tithes^  and  other  ecchefiaftical  dues, 
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by  writ  of  entry,   affife,  eje£lmei^t,  debt,  or  trefpafs,   (as 
the  cafe  may  happen,)    which  it  furniihes  to  the  owners 
of  lay  property.     Yet  he  (hall  not  have  a  writ  of  right,  nor 
fuch  other  fimilar  writs  as  are  grounded  upon  the  mere 
right ;  becaufe  he  hath  not  in  him  the  entire  fee  and  right  *: 
but  he  is  entitled  to  a  fpecial  remedy  called  a  writ  of  juris 
utruniy  which  is  fometimes  ftiled  the  parfon's  writ  of  right  ^, 
being  the  higheft  writ  which  he  cap  have*.     This  lies  f or  a  [  253  J 
parfon  or  a  prebendary  at  common  lawj  and  for  a  vicar  by 
ftatute  14  Edw.  III.  c.  17.  and  is  in  the  nature  of  an  afTife,  to 
inquire  whether  the  tenements  in  queftion  are  frarikalmoigu 
belonging  to  the  church  of  the  demandant,  or  elfe  the  lay  fee 
of  the  tenant  °.     And  thereby  the  demandant  may  recover 
lands  and  tenements,  belonging  to  the  church,  which  were 
aliened  by  the  predeceffor  j  or  of  which  he  was  difleifa^  \  or 
which  were  recovered  again  ft  him  by  verdicl,  confcflion,  or 
default,  without  praying  in  ai3  of  th^^atron  and  ordinary  ; 
or  on  which  any  perfon  Iras  intruded  fince  the  predeccflbr's' 
death  °.     But  fince  the  reftraining  itatute  of  13  Eliz.  c.  10. 
whereby  the  alienation  of  the  prcdeceflbr,  or  a  recovery  fuf- 
fcred  by  him  of  the  lands  of  the  church,  is  declared  to  be  ab-^ 
foluteiy  void,  this  remedy  is  of  very  little  ufe,  unlefs  where  the 
parfon  himfelf   has  been  deforced  for  more  than  twenty 
years  ° ;  for  the  fucceflbr  at  any  competent  time  after  his 
acceflion  to  the  benefice,  may  enter,  or  bring  an  eje^ment. 

*  F.  K.  B.  49.  *  Regiftr.  3». 
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CHAPTER     THE     SEVENTEENTH. 

OF     INJITRIES     PROCEEDING     FROM, 
OR    AFFECTINQ,    THE    C  R  0  W  Nt 


HAVING  in  the  nine  preceding  chapters  confidered  the 
injuries,  or  private  wrongs,  that  may  be  offered  by  oae 
fubjed  to  another,  all  of  which  are  redrefled  by  the  coniman4 
and  authority  of  the  king,  fignified  by  his  original  writs  re-* 
turnable  in  his  feveral  courts  of  juftice,  which  thence  derive 
a  jurifdidlion  of  examining  and  determining  the  complaint  ^ 
I  proceed  now  to  inquire  into  the  mode  of  redrefling  thofe 
injuries  to  which  the  crown  itfelf  is  a  party :  which  injuries 
are  either  where  the  crown  is  the  aggreffor,  and  which  f here- 
fore  cannot  without  a  folecifm  admit  of  the  fame  kind  of 
remedy  *  5,  or  elfe  is  the  fufFerer,  and  which  then  are  ufually 
remedied  by  peculiar  forms  of  procefs,  appropriated  to  the 
royal  prerogative.  In  treating  therefore  of  thefe,  y^e  will 
confider  firft,  the  manner  of  redreffing  thofe  wrongs  or  in- 
juries which  a  fubjefl:  may  fuffer  from  the  crown,  and  thei^ 
of  redrefling  thofe  which  the  crown  may  receive  from  ^ 
fubjed* 

I.  That  the  king  can  do  no  wrong,  is  a  neceffary  and 
fundamental  principle  of  the  Englifli  conftitution :  meaning 
only,  as  has  formerly  been  obferved  \  that,  in  the  firft  place,, 
whatever  may  be  amifs  in  the  condu£l  of  public  affairs  is  not 

•  Bro.  Abn  t,  petition,  la.  f  *  frerogatlv,  a.       *  Book  I.  ch.  7.  pag.  a43— a46» 

9  charge* 


Ch.  17-  Wronos.  255 

chargeable  perfonally  on  the  king;  nor  is  he,  but  his  nainifter!^ 
accountable  for  it  to  the  people  :  and,  fecondly,  that  thepre^ 
f ogative  of  the  crown  extends  not  to  do  any  injury ;  fo^ ' 
heing  created  for  the  benefit  of  the  people,  it  cannot  b^  ex- 
erted to  their  prejudice '.  Whenever  therefore  it  happen$» 
that,  by  mifinformation,  or  inadvertence,  the  crown  hath  beem 
induced  to  invade  the  private  rights  of  any  of  it's  fubje£l8» 
though  no  aAion  will  lie  again (t  the  fovereign'^,  (for  who 
fhail  command  the  king*  ?;  yet  the  law  hath  furniQied  the 
fubje^i  with  a  decent  and  refpediful  mode  of  removing  that 
invafion,  by  informing  the  king  of  the  true  ftate  of  the  matter 
in  difpute:  and,  as  it  prcfumes  that  to  know  of  ^n^  injury  an4 
to  redrefs  it  are  infeparable  in  the  royal  bread,  it  then  iflues  as 
of  courfe  in  the  king's  own  name,  his  orders  to  his  judges  to 
do  juftice  to  the  party  aggrieved* 

TriE  diftance  between  the  fovereign  and  his  fubjeAs  is  fuch, 
that  it  rarely  can  happen  that  any  perfonal  injury  can  imme* 
diately  and  direflly  proceed  from  the  prince  to  any  private 
man :  and,  as  it  can  fo  feldom  happen,  the  law  in  decencf 
fuppofes  that  it  never  will  or  can  happen  at  ail ;  becaufe  i^ 
feels  itfelf  incapable  of  fumifliing  any  adequate  remedy, 
without  infringing  the  dignity  and  deftroying  the  fovereignty 
of  the  royal  perfon,  by  fetting  up  fome  fuperior  power  with 
authority  to  call  him  to  account.  The  inconveniency  there- 
fore of  a  mifchief  that  is  barely  poflible,  is  (as  Mr.  Locke  has 
obferved^)  well  recompenfed  by  the  peace  of  the  public  and 
fecurity  of  the  government,  in  the  perfon  of  the  chief  magi- 
ftrate  being  fet  out  of  the  reach  of  coercion.  But  injuries  to 
the  rights  oi  property  can  fcarcely  be  committed  by  (he  crown 
without  the  intervention  of  it's  officers  -,  for  whom  the  law 
in  matters  of  right  entertains  no  refpe£l  or  delicacy,  but 
furniflies  various  methods  of  deteAing  the  errors  or  mifcon* 
dud  of  thofe  agents,  by  whom  the  king  has  been  deceived^ 
;ind  induced  to  do  a  temporary  injuftice. 

s 

r 

«  Plo^d.  487.  «  Finch.  L.  83. 

*  Jcnklai.  78.  f  on  Gov.  p.  1.  §205.    , 


^5^  Private  Book  III. 

The  common  law  methods  of  obtaining  pofleflion  or  re* 
fiitution  from  the  crown,  of  either  real  or  perfonal  property, 
are,  i.  'Ry  petition  de  droit ,  or  petition  of  right,  which  is  fai4 
to  owe  it's  original  to  king  Edward  the  firft  s*  2.  By  monjirans 
dt  droits  manifeftation  or  plea  of  right:  both  of  which  may  be 
preferred  or  profecuted  either  in  the  chancery  or  exchequer  ^. 
The  former  is  of  ufe,  where  the  king  is  in  full  pofleflion  of 
any  hereditaments  or  chattels,  and  the  petitioner  fuggells  fuch 
a  right  as  controverts  the  title  of  the  crown,  grounded  on 
fa£ts  difclofed  in  the  petition  itfelf ;  in  which  cafe  he  muft  be 
careful  to  (late  truly  the  whole  title  of  the  crown,  otherwife 
the  petition  ihall  abate '  :  and  then,  upon  this  anfwer  being 
endorfed  or  underv/ritten  by  the  Vmg^foit  droit  fait  alpartie, 
(let  right  be  done  to  the  party  j,)  a  commiflion  (hall  ifiue 
to  inquire  of  the  truth  of  this  fuggeflion  ^ :  after  the  return 
of  which,  the  king's  attorney  is  at  liberty  to  plead  in  bar ; 
and  the  merits  (hall  be  determined  upon  iflTue  or  demurrer, 
as  in  fuits  between  fubjeft  and  fubjeft.    Thus,  if  a  difleifur 
of  lands,  which  are  holden  of  the  crown,  dies  feifed  with- 
out any  heir,  whereby  the  king  is  prima  facie  entitled  to  the 
lands,  and  the  pofleflion  is  caft  on  him  either  by  inquefl;  of 
office,  or  by  ad  of  law  without  any  oflSce  found ;  now  the 
diflfeifee  (hall  have  remedy  by  petition  of  right,  fuggefting 
the  title  of  the  crown,  and  his  own  fuperior  right  before  the 
diflSsifin  made  K    But  where  the  right  of  the  party,  as  well  as 
the  right  of  the  crown,  appears  upon  record,  th^re  the  party 
(hall  have  nwtiflrans  de  droits  whicH  is  putting  in  a  claim  of 
right  grounded  on  fa£ks  already  acknowleged  and  eftabli(h- 
cd,  and  praying  the  judgment  of  the  court,  whether  upon 
thofe  faSs  the  king  or  the  fubjedl  hath  the  right.     As  if,  in 
the  cafe  before  fuppofed,  the  whole  fpecial  matter  is  found 
by  an  inqueftof  oflice,  (as  well  the  diflTcifin,  as  the  dying 
without  any  heir,)  the  party  grieved  (hall  have  monjirans  de 
droit  at  the  common  law  °*.   But  as  this  feldom  happens,  and 

«  Bro.  ^r.  t.frerog,  %  Fitx.  jihr^  j  flat.  Tr.  tii.  134. 

*.  error*  8*  k  Skin.  6o8,     Raft.  Entr.  461. 

»»  Skin,  609.  1  Bro.  Abr,  ufttit'm,  20.  4  Rep.  5S. 
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the  remedy  by  petition  was  extremely  tedious  and  cxpenfivc, 
that  by  monflrans  was  much  enlarged  and  rendered  almoft 
univerfai  by  fcveral  ftatutes,  particularly  36  Edw.  III.  c.  13. 
and  2  &  3  Edw.  VI.  c.  8.  which  alfo  allow  inqui'Gtions  of 
office  to  be  traverfed  or  denied,  wherever  the  right  of  a  fub* 
jcft  is  concerned,  except  in  a  very  few  cafes  ".  Thefe  pro* 
ceedings  are  had  in  the  petty  bag  office  in  the  court  of  chan- 
eery :  and,  if  upon  either  of  them  the  right  be  determined 
againft  the  crown,  the  judgment  is,  quod  manus  doniini  regis 
amoveantur  et  poffejfio  rejlituatur  petenti^  falvo  jure  doming 
regis^ ;  which  laft  claufe  is  always  added  to  judgments  againft' 
the  kingP,  to  whom  no  laches  is  ever  imputed,  and  whofc 
right  (till  fome  late  ftatutes  'J)  was  never  defeated  by  any 
limitation  or  length  of  time.  And  by  fuch  judgment  the 
crown  is  inftantly  out  of  pofleffion ' ;  fo  that  there  needs  not. 
,the  indecent  interpoGtion  of  his  own  officers  to  transfer  ^the 
feifin  from  the  king  to  the  party  aggrieved. 

II.  The  methods  of  redreffing  fuch  injuries  as  the  crovm 
may  receive  from  the  fubje^l  are, 

1.  By  fuch  ufual  common  law  aftions,  as  are  cohGftent 
with  the  royal  prerogative  and  dignity.  As  therefore  the  king, 
by  reafon  of  his  legal  ubiquity,  cannot  be  diflcifed  or  difpof- 
fefled  of  any  real  property  which  is  once  veiled  in  him,  he 
can  maintain  no  aftion  which  fuppofes  a  difpoffeffion  of  the 
plaintilF;  fuch  as  an  affife  or  an  ejc<£lment* :  but  he  may  bring 
a  quare  impedit  *,  which  always  fuppofes  the  complainant  to  be 
feifed  or  poflefTed  of  the  advowfon :  and  he  may  profecute  this 
writ,  like  every  other  by  him  brought,  as  well  iq  the  king's 
bench"  as  the  common  pleas,  or  in  whatever  court  he  pleafes. 
So  too,  he  may  bring  an  aftion  of  trefpafs  for  taking  away  his 
goods  i  but  fuch  actions  are  not  ufual  (though  in  (Iriflnefs 
maintainable)  for  breaking  his  clofe,  or  other  injury  done 
upon  his  foil  or  pofleffion  ^.     It  would  be  equally  tedious 

"  Skin.  608.  ■  Bro.  j&r.  t.  derogative,  89. 

•  2  Inft.  695.     Raft.  Entr.  463.  *  F.  N.  B.  32. 
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apd  difficulty  to  run  through  every  minute  di{lin£lion  that 
might  be  gleaned  from  our  antient  books  with  regard  tb  this 
matter  \  nor  is  it  in  any  degree  necefTary,  as  much  eafier 
and  more  efie£tual  remedies  are  ufually  obtained  by  fuch 
prerogative  modes  of  proccfS|  as  are  peculiarly  confined  to 
the  crown. 

2.  Such  is  that  of  inqulfttiGn  ox  inquejl  of  office  ;  v/hich  is 
an  inquiry  made  by  the  king's  officer,  his  fheriff,  coroner, 
or  efcheator,  virtute  officii^  or  by  writ  to  them  fent  for  that 
p.urpofe,  or  bycommiflioners  fpecially  appointed,  concerning 
any  matter  that  entitles  the  king  to  the  pofTeilion  of  lands  or 
tenements,  goods  or  chattels  *.  This  is  done  by  a  jury  of 
no  determinate  num|;)eri  being  either  twelve,  or  lefs,  or 
more.  As,  to  inquire,  whether  the  king's  tenant  for  life 
d,ied  feifed,  )vhereby  the  reverfion  accrues  to  the  king  :  whe- 
ther A,  who  held  immediately  of  the  crown,  died  without ' 
heirs ;  in  which  cafe  the  lands  belong  to  the  king  by  efcheat : 
whether  B  be  attainted  of  treafon ;  iirhereby  his  eftate  is  for- 
feited to  the  crown  :  whether  C,  who. has  purchafed  lands|^ 
be  an  alien  •,  which  is  another  caufe  of  forfeiture  i  'whether 
D  be  an  idiot  a  nattvitate ;  and  therefore,  together  with  his 
lands,  appertains  to  the  cuftody  of  the  king  :  and  other  quef- 
tions  of  like  import,  concerning  both  the  circumftances  of 
the  tenant,  and  the  value  or  identity  of  the  lands.  Thefe 
mquefts  of  office  were  more  frequently  in  praftice  than  at 
prefent,  during  the  continuance  of  the  military  tenures 
amongft  us :  when,  upon  the  death  of  every  one  of  the 
Iting's  tenants,  an  inqueft  of  office  was  held,  called  an  /«- 
quifttio  pojl  mortern^  to  inquive  of  what  lands  he  died  feifed* 
who  was  his  heir,  and  ol  what  age,  in  order  to  entitle  the 
king  to  his  niarriage,  ward  (hip,  relief,  primer-feiftn^  or  other 
;idvantages,  as  the  circumftances  of  the  cafe  might  turn  out. 
To  fuperintend  and  regulate  thefe  inquiries  the  court  of  wards 
and  liveries  was  inftituted  by  ftatute  32  Hen.  VIII.  c.  46. 
which  was  aboliihed  at  the  reftoration  of  king  Charles  the 
fecond,  together  with  the  oppreffive  tenures  upon  which  it 
was  founded. 

*  Finch.  L.  323,  4,  5. 
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With  regard  to  other  matters,  the  inquefts  of  office  ftill 
remain  in  force,  and  are  taken  upon  proper  occafions;  being 
extended  not  only  to  lands,  but  alfo  to  goods  and  chattels 
perfonal,  as  in  the  cafe  of  wreck,  treafure-  trove,  and  the 
like  5  and  efpecially  as  to  forfeitures  for  offences.  For  every 
jury  which  tries  a  man  for  treafon  or  felony,  every  coroner's 
inqueft  that  (its  upon  a  felo  de  fe,  or  one  killed  by  chance- 
medley,  is,  not  only  with  regard  to  chattels,  but  alfo  as  to  real 
interefts,  in  all  refpefts  an  inqueft  of  office  :  and  if  they  find 
the  treafon  or  felony,  or  even  the  flight  of  the  party  accufed, 
(though  innocent)  the  king  is  thereupon,  by  virtue  of  this 
office  foundy  entitled  to  have  his  forfeitures ;  and  alfo,  in  the 
cafe  of  chance-medley,  he  or  his  grantees  are  entitled  to  fuch 
things  by  way  of  deodand,  as  have  moved  to  the  death  of  the 
party. 

These  inquefts  of  office  were  devifed  by  law,  as  an  authen'- 
tic  means  to  give  the  king  his  right  by  folemn  matter  of  re- 
cord ;  without  which  he  in  general  can  neither  take,  nor  part 
from  any  thing  ^  For  it  is  a  part  of  the  liberties  of  Eng- 
land, and  greatly  for  the  fafety  of  the  fubje£t,  that  the  king 
may  not  enter  upon  or  feize  any  man's  pofleffions  upon  bare 
furmifes  without  the  intervention  of  a  jury*.  It  is  however 
particularly  ena£ted  by  the  ftatute  33  Hen.  VIII.  c.  20.  that, 
in  cafe  of  attainder  for  high  treafon,  the  king  (hall  have  the 
forfeiture  inftantly  without  any  inquifition  of  office.  And,  as 
the  king  hath  (in  general)  no  title  at  all  to  any  property  o^  this 
fort  before  office  found^  therefore  by  the  ftatute  18  Hen.  VI, 
c.  6.  it  was  ena£led,  that  all  letters  patent  or  grants  of  lands 
and  tenements  before  office  found,  or  returned  into  the  ex- 
chequer,  fhall  be  void..  And,  by  the  bill  of  rights  at  the 
revolution,  i  W.  &  M.  ft.  2.  c.  2.  it  is  declared,  that  all 
grants  and  promifes  of  fines  and  forfeitures  of  particular  per- 
fons  before  conviftion  (which  is  here  the  inqueft  of  office) 
are  illegal  and  void ;  which  indeed  was  the  law  of  the  land  in 
the  reign  of  Edward  the  third  S 

y  Finch.  L.  82.  ■  %  iDft.  41. 
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tlons  or  aft  ions,  of  which  wc  have  formerly  fpokcn  •.  But 
after  the  attorney- general  has  informed  upon  the  breach  of  a 
penal  law,  no  other  infQrmation  can  be  received  p.  There 
i&  alfo  an  information  in  rem^  when  any  goods  are  fuppofed 
io  become  the  property  of  the  crown,  and  no  man  appears  to 
claim  them,  or  to  difpute  the  title  of  the  king.  As  antiently 
in  the  cafe  of  treafure  trove,  wrecks,  waifs,  and  eflrays, 
feifcd  by  the  king's  ofncer  for  his  ufe.  Upon  fuch  feifurc  an 
information  was  ufually  filed  in  the  king's  exchequer,  and 
thereupon  a  proclamation  was  made  for  the  owner  (if  any) 
to  come  in  and  claim  the  effefts  ;  and  at  the  fame  time  there 
iffued  a  commiflion  of  appratfement  to  value  the  goods  in  the 
cfficer's  hands :  after  the  return  of  which,  and  a  fecond  pro* 
clamation  had,  if  no  claimant  appeared,  the  goods  were  fup- 
pofed derelift,  and  condemned  to  the  ufe  of  the  crown  % 
And  when,  in  later  times,  forfeitures  of  the  goods  thcmfelves, 
as  well  as  perfoMal  penalties  on  the  parties,  were  inflided  by 
a£fc  of  parliament  for  tranfgreflions  againft  the  laws  of  the 
cuftoms  and  excife,  the  fame  procefs  was  adopted  in  order 
to  fecure  fuch  forfeited  goods  for  the  public  ufe,  though  the 
offender  himfelf  had  efcaped  the  reach  of  juftice.' 

5,  A  WRIT  of  quo  warranto  is  in  the  nature  of  a  writ  of 
right  for  the  king,  againft  him  who  claims  or  ufurps  any 
office*  franchife,  or  liberty,  to  inquire  by  what  authority  he 
fupports  his  claim,  in  order  to  determine  the  right  %  It  lies 
alfo  in  cafe  of  non-ufer  or  long  neglc£l  of  a  franchife,  or 
mif-ufer  or  abufe  of  it ;  being  a  writ  commanding  the  de- 
fendant to  (hew  by  what  warrant  he  exercifes  fuch  a  fran* 
chife,  having  never  had  any  grant  of  it,  or  having  forfeited 
it  by  neglefl  or  abufe..  This  was  originally  returnable  before 
the  king's  juftice  at  Weftminfter*j  but  afterwards  only 
r  2^2  ]  before  the  juftices  in  eyre,  by  virtue  of  the  ftatutes  of  quo 
warranto,  6  Edw.  I.  c,  i-  and  18  Edw.  I.  ft.  2.*;  but  fincc 
thofe  juftices  have  given  place  to  the  king's  temporary  com- 
i     miflTioners  of  affize,  the  judges  on  the  feveral  circuits,  this 

*  See  pag.  1 6a.  '  Finch.  L.  311.     »  Inft^.  28a, 
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branch  of  the  ftatutes  hath  loft  it's  efie£t" ;  and  writs  of  qu^ 
warraH/o  (if  brought  at  all)  muft  now  be  profecttted  and  de* 
termined  before  the  king's  jtiftices  at  Wcftminfter.  And  iii 
cafe  of  judgment  <for  the  defendant^  he  ihall  have  an  allow- 
ance of  his  franchife ;  but  in  cafe  of  judgment  for  the  king, 
for  that  the  party  is  entitled  to  no  fuch  franchifcj  or  hath 
difttfed  or  abufed  it,  the  franchife  is  either  feifed  into  the  king's 
hands,  to  be  granted  out  again  to  whomever  he  (hall  pleafe  ; 
Or,  if  it  be  not  fuch  a  franchife  as  may  fubfift  in  the  hands  of 
the  cri>wn,  there  is  merely  judgment  of  oufler,  to  turn  out 
the  party  who  ufurpcd  it  ^. 

The  judgment  on  a  writ  of  quo  warranto  (being  in  the 
nature  of  a  writ  of  right)  Is  final  and  conclufive  even  againfl: 
die  crown''.  Which,  tc^ther  with  the  length  of  it's  pro* 
cefii,  probably  occafioned  that  difufe  into  which  it  is  now 
fallen^  and  introduced  a  more  modern  method  of  profecution^ 
hj  information  filed  in  the  court  of  king's  bench  by  the  attor- 
ney*general,  in  the  nature  of  a  writ  of  qt4o  warranto :  wherein 
the  procefs  is  fpeedier,  and  the  judgment  not  quite  fo  decifive* 
This  is  properly  a  criminal  jnethod  of  profecutlon,  as  wel} 
to  puni(h  the  ufurper  by  a  fine  for  the  ufurpation  of  the  fran« 
chife,  as  to  ouft  him,  or  feife-  it  for  the  crown :  but  hath 
^ong  been  applied  to  the  mere  pu^pofes  of  trying  the  civil . 
right,  fcifing  the  franchife,  or  oufting  the  wrongful  poflefibr : 
|he*fine  being.nominal  only. 

During  the  violent  proceedings  that  took  place  In  the  lat- 
ter end  of  the  reign  of  king  Charles  the  fecond,  it  was  among 
other  things  thought  expedient  to  new-model  moft  of  the  cor« 
poratioii  towns  in  the  kingdom ;  for  which  purpofe  many  of 
thofe  bodies  were  perfuaded  to  furrender  their  charters,  and  [  264  3 
informations  In  the  nature  of  quo  warranto  were  brought 
againft  others,  upon  a  fuppofed,.  or  frequently  a  real,  for* 
feiture  of  their  franchifes  by  negle£)t  or  abufe  of  them.  And 
the  consequence  was,  that  the  liberties  of  moft  of  them  were 

•  %  Inft.  498.  «  X  Si4d«  96*  a  Show.  47.  i»  Mod. 
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feifed  into  the  hands  of  the  Idngt  ^bo  granted  them  fre(h 
charters  with  fuch  alterations  as  were  thought  expedient  i 
and,  daring  their  ftate  of  anarchy,  the  cn>wa  named  all  their 
magiftrates.  This  exertion  of  power,  though  pei^haps  in 
fumnwjure  it  was  for  the  moft  part  ftriftly  legal,  gave  ^  great 
and  juft  alarm ;  the  new-modelling  of  all  corporations  being 
a  very  large  ftride  towards  eftabli(hii}g  arbitrary  powers  and 
therefore  it  was  thought  necefTary  at  the  revolution  to  bridie 
this  branch  of  the  prerogative,  at  leaft  fp  far.  as  r^g^r^e^  the 
metropolis,  by  ftatute  2  W.  &  M.  c.  8,  whichje^^^^^  ^that 
the  franchifes  of  the  city  of  London  fliall  never  hereafter  b(Q 
feifed  or  forejudged  for  any  forfeiture  or  mifdemefnor  what« 
foever. 

This  proceeding  is  however  n^  applied  to  the  decifion 
of  corporation  difputes  between  ^xtty  and  papty^  without  any 
intervention  of  the  prerogatire,  by  virtue  of  the  .ftatute  9  Ann. 
C*  20.  which  permits  an  information  10  ^nature  of  qtto  war* 
rahto  to  be  brought  with  leave  of  the  court,  at  the  relation  of 
any  perfdn  defiring  to  profecuite  the  fame  (who  is  then  ftUed 
the  r^/a/er j  againft  any  perfen  Ufbrping,  intrud^i^  into,  or 
unlawfully  hdding  any  franchffe''  dr  oiEce  in  any  city,  bo^ 
rough,  or  town  corporate  $  provides  for  tlfs  fpeedy  determi- 
nation ;  aod  directs  that,  tf  tbt'  defendant  be  convi&ed^ 
judgment  of  oufter  (as  well  as  a  fine)  may  be  given  againft'^ 
him,  and  that  the  relator  fliall  pay  Or  receive  cofts^  according 
to  the  event  of  the  fuit  ( i  }• 


(iJ'This.  flutute,  with  r||gard  tq  coftsi  extends  only  to  cafes 
where  the  title  off  a  perfon  to  be  a  corporate  ofEcer,  as  mayor, 
bailiff,  or  freeman,  is  in  qucftJon  ;  but  an  information  to  try  the 
right  of  holding  a  court  is  not  within  it,  but  ftands  upon  the  coni«^ 
mon  law  only,  and  being  a  profecution  in  the  name  of  the*  king, 
Jib  cofts  are  given,     i  Burr.  ^02, 

The  court  of  kiHg's  bench  having  a  difcrctionai^  power'  of 
granting  mformations  in  the  nature  of  gao  ^arrantOf  had  long  ago 
eftabliflied  a  general  rule  to  guide  their  difcretion,  vis^.  not  to  allow 
la  any  cafe  an  infonnatioQ  in  the  natwe  of  ^0  warranto  againft  a 
i  '  •  pafoa 
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•  d.  Tri^  writ  of  mandamus  ^  is  alfo  made  by  the  fame  ftatute 
9  Atin»  c:  20.  a  moft'  full'  and  effeftual  remedy,  in  the  firfl: 
place,  for  xefufal  of  admiffion  where  a  perfon  is  entitled  to 
dn  oi£ce  or  plaee  in  any  fach  corporation  %  and,  fecondly, 
for  wrongful  removal,  when  a  perfon  is  legally  poflefled. 
Thefe  are  injuries,  for  which  though  redrefs  for  the  party  in-  [  ^tfe  "1 
terefted  may  be  had  by  affife,  or  other  means,  yet  as  the  fran* 
chifes  concern  the  public,  and  may  affeft  the  adminiftration 
of  juftide,  this  prerogative  writ  alfo  iflues  from  the  court  of 
king's  bench ;  commanding,  upon  good  caufe  fhewn  to  the 
douft^  the  party  complaining  to  be  admitted  or  reftored  to 
Ms'office.  And  the  ftatute  requires,  that  a  return  be  imme« 
diately  made  to  the  firft  writ  of  mandamus  ;  which  return  may 
be  pleaded  to  or  traverfed  by  the  profecutor,  and  his  anta- 
gOniA:  may  reply,  take  ifTue,  or  demur,  and  the  fame  pro- 
ceedings may  be  had,  as  if  an  aftion  on  the  cafe  had  been 
brought,  for  making  a  falfe  return :  and,  after  judgment  ob* 
tained  f6l:  the  profecutor,  he  fcall  have  a  peremptory  writ  of 
mandamus  to  compel  his  adniifCon  or  reftitution  ;  which  lat* 
ter  (in cafe  of  an  aflion)  is  eiFefled  by  a  writ  of  reftitution*. 

r  See.pag.  no.  *  Ii  Rep,  79, 


yeriqn  who  had  been  tw^oty^yeara  in  the  poQeflion  of  his  fianchife  ^ 
but  having  ,reafon  |:o  confider  this^  too  ^xjLenfive  a  limits  they  re« 
(elvcd.upon  a  new, rule,  vi%*  not  to  allow  fuch  an  informatiQa 
fgaiiift  .^ny  perfon  who  had  been  fix  yean  in  poiTeifion.    4  T.  R^ 

2^4-         .  ... 

.  But  the  kgiflature  thinking  this  too  fudden  a  change  in  the  prac- 
tice of  the  court,  and  becaufe  it  did  not  extend  to  informations 
filed  by  the  attorney-general,  cna^ed  by  32  Geo.  III.  .c.  58.  that 
t6  any  informatioH  in  the  nature  of  quo  warranto^  for  the  exercifc 
of  any  corporate  office  or  franchife,  the  defendant  might  plead 
that  he  bad  been  in  {^offeffion  of^  or  had  executed,  the  office  for 
fix  years  pr  xaore.  And  that  no  de&ndant  ihould  be  aifedted  by 
;iny  defe^i  in  the  title  of  the.  perCba.  from  whom  he  derived  hid 
pght  and  title^  if  that  perfon  had  been  in.  the  undifturbed  exercifc 
of  his  office  or  franchife  fix  years  previous  to  the  filing  of  the  in- 
formation.  *  •  • 

f  ••    •  •      ^  *  U  2  So 
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So  that  now  the  writ  of  mandamus^  in  cafes  within  this  fta* 
ti^te,  is  in  the  nature  of  an  aiQion :  whereupon  the  party 
applying  and  fucceeding  may  be  entitled  to  cofts^  in  cafe  it 
be  the  franchife  of  a  citizen^  burgefs*  or  freeman  * ;  and  alfo, 
in  general,  a  writ  of  error  may  be  had  thereupoh  \ 

This  writ  of  mandamus  may  alfo  be  ifliied,  in  purfuance 
of  the  ftatute  1 1  Geo.  I.  c.  4.  in  cafe  within  the  regular  time 
I  no  ele£lion  (hall  be  made  of  the  mayor  or  other  chief  officer 

'  of  any  city,  borough,  or  town  corporate,  or  (being  made) 

it  (hall  afterwards  become  void ;  requiring  the  elefkors  to 
proceed  to  <;ledion,  nnd  proper  courts  to  be  held  for  admitting 
and  fwearing  in  the  magiftrates  fo  refpe£iively  chofen. 

We  have  now  gone  through  the  whole  circle  of  civil  in- 
juries, and  the  redrefs  which  the  laws  of  England  have 
anxioufly  provided  for  each.  In  which  the  ftudent  dannot 
but  obferve  that  the  main  difficulty  which  attends  their  dif- 
cuffion  arifes  from  their  great  variety,  which  is  apt  at  our  firft 
acquaintance  to  breed  a  confuCon  of  ideas,  and  a  Idnd  o£ 
diftradion  in  the  memory :  a  difficulty  not  a  little  increafed 
[  266  ]  by  the  very  immethodical  arrangement,  in  which  they  are  de- 
livered to  us  by  our  antient  writers,  and  the  numerous  terms 
ef  art  in  which  the  language  of  our  anceftors  has  obfcured 
them.  Terms  of  art  there  will  unavoidably  be  in  all  fciences  ; 
the  eafy  conception  and  thorough  comprehenfion  of  which 
muft  depend  upon  frequent  and  familiar  ufe :  and  the  more 
fttbdivided  any  branch  of  fcience  is,  the  more  terms  muft  be 
ufed  to  exprefs  the  nature  of  thefe  feveral  fubdiviCons,  and 
mark  out  with  fufficient  precifion  the  ideas  they  are  meant  to 
convey.  But  I  truft  that  this  difficulty,  however  great  it 
may  appear  at  firft  view,  will  flirink  to  nothing  upon  a  nearer 
and  more  frequent  approach ;  and  indeed  be  rather  advanta* 
geous  than  of  any  difiervice,  by  imprinting  on  the  ftudenft 
mind  a  clear  and  diftindl  notion  of  the  nature  of  thefe  feveral 
remedies.     And,  fuch  as  it  is,  it  arifes  principally  from  the 

*  Stat*  1%  Geo.  1II«  c.21.  ?  i  Pf  Wn»t  35i:« 

excellence 
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excellence  4>{  our  Englifii  laws ;  which  adapt  their  redrcfs 
exi^ly  to  die  circumftances  of  the  injury,  and  do  not  furni(h 
one  and  the  fame  a^ion  for  different  wrongs,  which  are  tm- 
poffible  to  be  brought  within  one  and  the  fame  defcription  : 
whereby  every  man  knows  what  fatisfadion  he  is  entitled  to 
expe£i  from  the  courts  of  juftice,  and  as  little  as  poflible  is 
left  in  the  Bread  of  the  judges,  whom  the  law  appoints  to  ad- 
niinifter,  and  not  to  prescribe  the  remedy.  '  And  I  may  ven- 
ture to  affirm,  that  there  is  hardly  a  poffible  injury,  that  can  ' 
be  offered  either  to  the  perfon  or  property  of  another,  for 
which  the  party  injured  may  not  find  a  remedial  writ,  con« 
ceived  in  fuch  terms  as  are  properly  and  fingularly  adapted 
to  his  own  particular  grievance.                     [ 

In  the  feveral  perfonal  a£tions  which  we  have  curforily 
explained,  as  debt,  trefpafs,  detinue,  a£tion  on  the  cafe,  and 
the  like,  it  is  eafy  to  obferve  how  plain,  perfpicuous,  and  fim* 
pie  the  remedy  is,  as  chalked  out  by  the  antient  common  law. 
In  the  methods  prefcribed  for  the  recovery  of  landed  and  other 
permanent  property,  as  the  right  is  more  intric^ate,  the  feodal 
or  rather  Norman  remedy  by  reatl  a£tions  is  fomewhat  more 
complex  and  difEcult,  and  attended  with  fome  delays.  And 
fince,  in  order  to  obviate  thofe  difficulties,  and  retrench  thofe 
delays,  we  have  permitted  the  rights  of  real  property  to  be  r  267  1 
drawn  into  queftion  in  mixed  or  perfonal  fuits,  we  are  (it  ^ 

muft  be  owned)  •bliged  to  have  recourfe  to  fuch  arbitrary 
iiflions  and  expedients,  that  unlefs  we  had  developed  their 
principles,'  and  traced  out  their  progrefs  and  hidory,  our 
prefent  fyftem  of  remedial  jurifprudence  (in  refpeA  of  landed 
property)  would  appear  the  moft  intricate  and  unnatural 
that  ever  was  adopted  by  a. free  and  enlightened  people. 

But  this  inVicacy  of  our  legal  procefs  will  be  found,  when 
attentively  confidered,  to  be  one  of  thofe  troublefome,  but 
not  dangerous,  eviU,  which  have  their  root  ii^  the  frame  of 
our  conftitution,  and  which  therefore  can  never  be  cured, 
without  hazarding  every  thing  that  is  dear  to  us.  In  abfo- 
lutc  governments,  when  new  arrangements  of  property  and 

U  3  a  gradual 
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a  gradual  diangc  of  manners  have  deftroyed  the  original 
ideas,'  on  which  the  laws  were  devifed  and  eftablilhed,  the 
prince  by  his  ediA  may  |)romulge  a  new  code^  more  fuited 
to  the  prefent  emergeacles.    But  when  laws  are  to  be  framed 
by  popular  aflemblies,  even  of  the  reprefeutative  kind,  it  is 
too  "Herculean  a  tafk  to  begin  the  work  of  legiflation  afrelh^ 
'and  extraA  a  new  fyftem  from  the  <}^cordant  opinions  of 
more  than  five  hundred  counfellors.     A  fingle  legiflator  or 
an  enterprising  fovereign,  a  Solon  or  Lycurgus,  a  Juftinian 
or  a  Frederick,  may  at  any  time  form  a  concife,  and^j^crhaps 
an  uniform,  plan  of  juftice  :   and  evil  betide  that  prefump* 
tuous  fubjefi:  who  queftions  it^s  wxfdom  or  utility.     But 
who,  that  is  acquainted  with  the  difficulty  of  new-modelling 
any  branch  of  our  ftatute  laws  (though  relating  but  to  roads 
or  to  parifh  fettlements)  will  conceive  it  ever  feafible  to  alter 
any  fundamental  point  of  the  common  law,  with  all  it^s  ap- 
pendages and  i^onfequents,  and  fet  up  another  rule  in  it's 
Head  ?  When  therefore,  by  the  gradual  influence  of  foreign 
trade  and  domeftic  tranquillity,  the  fpirit  of  our  military 
tenures  began  to  decay,  and  at  length  the  whole  ftrnflure 
was  removed,  the  judges  qatckly  perceived  that  the  forma 
and  delays  of  the  old  feodal  a£l:ioD8  (guarded  with  their  fe«- 
veral  outworks  of  eflbins,  vouchers,  aid-prayers,  and  a  bun* 
dred  other  formidable  intrenchments)  were  ill  fuited  to  that 
I  t6S  ]  more  fimple  and  commercial  mode  of  property  which  fuc- 
ceeded  the  former,  and  required  a  more  fpeedy  decifion  of 
right,  to  facilitate  exchange  and  alienation.     Yet  they  wifelf 
avoided  foliciting  any  great  legiilat}?e  revolutioA  iti  the  old. 
eftabliflied  forms,  which  might 'b^ve  been  produfiiveof  con* 
Sequences  more  numerous  and  extenfive  than  the  mod  pene« 
trating  genius  could  forefee  ;  but  left  them,  as  they  were,  to 
knguiih  in  obfcurity  and  oblivion,  and  endeavoured  by  a  fe« 
ries  of  minute  contrivances  to  accommodate  fuch  perfonal 
adions,  as  were  then  in  ufe,  to  all  the  mod  ufeful  purpofes 
of  remedial  juftice  :  and  where,  through  the  dread  of  inno«^ 
vatipn,  they  hefitated  at  going  fo  far  as  perhaps  their  g&cli 
fcnfe  would  i>9ve  prompted  them,  they  left  an  opening  foi' 
the; more  liberal  and  enterpri;^ingjudgeS|  ^ho  haVe  fate  in 
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oar  courts  of  equity,  to  flicw  them  their  error  by  fupplying 
the  omilfions  of  the  courts  of  law.     And,  fince  the  new  ex- 
pedients have  been  refined  by  the  prafticc  of  more  than  a 
century,  aftd  are  fufficiently  known  and  underftood,  they  in 
general  anfwer  the  purpofe  of  doing  fpccdy  and  fubftantial 
juftice,  much  better  than  could  now  be  eflFeded  by  any^at 
ffHidaiqeptal  alterations.    The  only  difficulty  that  attends 
them  arifcs  from  their  fiftions  and  circuities  i  but,  when  once 
we  hare  difcovered  the  proper  clew,  that  Jabyrinth  is  eafily 
pervaded.  Our  fyftem  of  remedial  ^w  refembles  an  old  Go- 
thic cattle,  ercflcd  in  the  days  of  chivalry,  but  fitted  up  for 
a  modem  inhabitant.     The  moated  ramparts,  the  embattled 
towers,  and  the  trophied  halls,  are  magnificent  and  vene- 
rable, but  ufclefs,  and  therefore  neglefted.      The  inferior 
stpartments,  now  accommotlated  to  daily  ufe,  arc  cheerful 
and  commodious,  though  their  approaches  may  be  wind- 
ing aiid  difficult. 

' '  In  this  part  of  our  difquiGtions  I  however  thought  it  my 

dtity  to  unfold,  as  fir  as  intclfrgibly  I  could, -the  nature  of 

^fe'ttat  aflioni5,  as  wcH  as  of  perfonal  remedies.  And  this 

ficJt'  onlybecaufc  Aey  ate  flSl  in  force,  ftiltthc  law  of  the 

land,  though  dbfolele  and  rfifufed  5   and  may  perhaps,  io 

their  turnV%^  hett^te^  with  f^^nie  neccfiarycoircdions  called 

•ut  agbiiv  itoto  common  ule^  but  aUb  becaufey  as  a  fenfible 

writ^  ha9  well  obfidrvcd%  ^.  whoever  confidera  how  great  a  [  269  ] 

"M  cohereMoo  iJMvc  is  bet^repn  the  icveral  parts  of  the  law^ 

•*.:  aad iiQW  imuch.the  reafoo  of  c(ne  cafe  opens  and  depeada 

*f !  upon  that  of  ;atioifhcr,  ivill  I  >prefume  jbe  far  (rot^  thinking 

i<  at^y  pf  the  o}d  learning  |ifele{s,  which  will  rq«muchi.con- 

^^  dn^  tp  tb^  perfeQ  undeirftaoding  of  the  modern/'    And 

be^4fPf^  I  (hwld  have  done  great  injufticc  to  the. founders  of 

our  legal  conftitution,  had  I  led  the  ftudent  to  imagine,  that 

the  remedial  inftruments  of  our  law  were  originally  contrived 

in  £p  cqqiplipa^  a  ^rm^  si»  ^c  now  present  them  to  his  view : 

h^d  I,  fpri^ancct  eiitirely  paflied  over  the  divc£k  and  obvious 

fcme^Mr^  .by  MBfes  afid  writs  of  entry,  and  only  laid  before 

mm  tlie  modem  meftbod  of  profecuting  a  writ  of  ejeftment* 

I  Hawk.  Abr.  Co.  Litt  pref. 

U4 
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e«ABTER     THf:     JEIGHTEPNTIl, 

OF   THE  PURSUIT   OF    REMEDIES 

PY     ACTION;     AND    FIRST,    OF    THS 

ORIGINAL  WRIT. 


HAVING,  under  the  head  of  redrsfs  by  fuits  in  courts^ 
pointed  out  in  the  preceding  pages,  in  the  £irft  place, 
the  nature  and  ievex^l  Jpecies  oi  courts. pf  juftice,  wherein 
remedies  are  adminiftered  for  all  forts  of  private  wfongs ;  and| 
in  the  fecond  place,  (hewn  to  whiph  of  thefe  courts  in  par« 
ticular  appliqition  n}u(l  be  made  for  redr(;fs,  according  tq 
the  difl.in£tion  o^  injuries,  or.  in  other  words,  what  wrongs 
lare  cognizable,  .by  one  court,  ai^d  .what  by  another ;  I  pror 
ceeded,  under  the  title  of  injuries  cogntT^ble  by  the  courts  of 
common /aw,  to«define  and  explain  the  fpecifipal  rpneiiies  hj 
s^ion  provided  for  every  poflibl^  degree  of  wrong' or  injury^ 
^  as  well  fucb  reniedies  as  are  dorttiant  and  out  of  nfe,  as  thofe 
which  are  in  every  day's  pradice,^apprehendiQg  that  the  rea- 
fon  of  the  one  cOuld  never  be  clearly  comprehended^  without 
fome  acquaintance  with  the  otheri  and,  I  'am  tiow,  in  the 
iaft  place,  to  examine  the  manner  in  which  thefe  fever'al  re- 
medies zrt  fiurjued  ^nd  applied,  by  a£lion  in  the  courts  of 
common  law;  to  which  I  (hall  afterwards  fubjoin  a  brief  a<> 
jpount  of  the  {h'oceedings  in  tourts  of  equity,  ' 

Im  treating  of  remedies  by  aAioa  at  common  law,  I  (hall 
confine  my  felf  to  the  modem  method  of  practice  in  our  courts 
of  judicature.  For,  though  I  thought  it  ncceflary  to  throw 
^ut  a  few  obferyations  on  the  nature  pf  real  anions,  bow^ 

cTcr 
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ever  at  prefent  dlfufed.  In  order  to  demonftrate  the  coherence  • 
and  umformity  of  our  legal  conftUution,  and  that  there  was 
no  injury  fo  obffinate  and  inveterate,  but  which  might  in 
the  end  be  eradicated  by  fome  or  other  of  thofe  remedial- 
writs  :  yet  it  would  be  too  irkfome  a  talk  to  perplex  both  my 
readers  and  myfelf  ii^ith  explaining  all  die  rules  of  proceed-* 
ing  in  thefe  obfolete  a£lions^  which  are  frequently  naere 
pofitive  cftabliflimcnts,  the  forma  etflgura  judiai^  and  con- 
duce very  little  to  illuftrate  the  reafon  and  fundamental 
grounds  of  the  law.  Wherever  I  apprehend  they  may  at 
all  conduce  to  this  end^  I  (ball  endeavour  to  hint  at  them 
incidentally.  ■■'^ 

What  therefore  the  ftudent  may  expe£l;  in  this  and  the 
foeceeding  chapters^  is  an  account  of  the  method  of  pro-i^ 
Cjdeding  in  and  profecuting  a  fuit  Upon  any  of  the  perfonal 
writs  we  have  before  fpoken  of,  in  the  court  of  common  pleas 
at  We^minfler ;  that  being  the  court  originally  conftituted 
fictr  th^  pcofecution  of  all  civil  a£tions.  It  is  true  that  th^ 
courts  of  king's  hench  and  exchequer,  in  order,  witboi^t  in- 
trenching upon  antient  forms,  to  extend  their  remedial  in- 
fluetaie  to  the  neceflities  of  modern  times,  have  now  obtained 
a  CQoeurreifl:  jurifdi£tion^nd  cognizance  of  very  many  civil 
AUts :;  but,  as  caufes  are  therein  conducted  by  much  the  fame 
advocates  ahd  dtlorneys,  and  the  feveralcourts  and  their  judges 
tiave  an  entire  communication  with  each  other,  the  methods 
^d  forms  of  proceeding  are  in  all  material  refpe£ls  the  f^me 
in  all  of  them.  So  that,  in  giving  an  abftra£l  or  hiftory  *  of 
the  progrefs  of  a  fuit  through  the  court  of  common  pleas,  we 

'  *  In  deducing  chii  hiftory  the  ftudent  for  the  proleflioii  will  find  it  necdlaiy  to 

routl  iwt  txytfX  authorities  to,  be  con.  perufe  the  books  of  entries,  antient  and 

ftantly  cited ;   as  pra^lcal  knowledge  it  modern  ;  which  are  tranfcriptt  of  pro  • 

Jiot  (0  much  to  be  learned  from  any  books  ceedmgs  that  haye  been  had  in  fomeparti- 

•f  laws  as  from  experience  and  attend-  cular  actions.  A  book  or  two  of  technical 

^nce  on  the  courts.    The  compiler  mud  learning  will  alfo  be  found  very  cohveni- 

iherefore  be  frequently  obliged  to  rely  ent ;  from  which  a  man  of  a  liberal  edu« 

upon  his  own  obfervations  ;   which  in  aation  and  tolerable  underftanding  may 

ffeneral  be  hath  been  ftudious  to  avoid  glean  pro  re  nata  as  much  as  ii  fuflicient 

where  thofe  of  any  other  might  be  had.  for  his  purpofe.  Thefe  Ifookt  »f  f>ra{fiee. 

To  accompany  aiid  illuftrate  thefe  re-  as  they  are  called,  are  «11  pretty  much 

paxkt,  fttcb  gentlemea  as  are  defi|i)ed  oa  a  level,  in  point  of  compoiition  and 

•  .                                     foli4 
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ihall  at  tfie  fame  time  give  a  genera}  adccmnt  of  the  proceeds 
ings  of  the  other  two  coart^ ;  taking  nofifce^  however,  of  ai^ 
confiderable  difference  in  the  local  "j^ra^ioe- of  each*  And 
the  fame  abftrad  will  moreover  afibrd  us  fome  general  idea 
of  the  conduft  of  a  cattfe  in  the  inferior  courts  of  commba 
law^thofe  in  cities^  and  boroughs^  or  in.  the  court- baron^  or 
kundredy  .or  county  court :  all  which  conform  (as  near  as 
xnaj  be)  Xq  the  example  of  the  fuperior  tribunals^  to  which 
dieir  caufes  may  probably  be^  in  fome  ilage  or  other^  r<e- 

POT^d* 

The  moft  natural  and  pcrfpicuous  way  of  conGderiug  the 
fubje<St  before  us  will  be  (I  apprehend)  to  purfue  it  in  the 
or^r  and  method  wherein  the  proceedings  themfcives  follow 
each  other;  rather  than  to  diftradkaadfuhdiiride  it  by  anyi 
more  logical  analyfis.  The  general  therefore  and.  ojcderljC' 
pirts  of  a  fuit  are  thefe  i-j^  The  origipal  writ :  s*  Thepron' 
^eft :  3*  The  pleadings  r  4*  The  iffue  or  '■  demurrer :  5*  The 
trial :  6.  The  judgment,  and  it's  incidents 's  7,  The  proceed* 
ingS'in'nature  of  appeals :  8.  The  execution.    .  ,  • 

'  First,  then,  of  the  original^  or  original  writ;  Mrbick  1^ 
the  heginnixig  or  foundation'  of  the^^futi;  When  a^  perfen 
hath  receired  an  injury,  and  tliinkstt  worth  hi^^Jwhild  to  de^ 
maiid  a  fatisfa£tion  for  it,  he  is  to  doB^dJftfwkh  himfelf^  01^ 
take  advice,. what  redrefs  the  hw  has  given  fc^'that  iRJury^ 
and  thereupon  is  to  make  application  or  fuit  to  the  '  crowfi'^ 
the  fountain  of  all  juftice,  for  that  particulaT  fp'ecific  remedy 
which  he  is  determined  or  a'dvifed-tb'ptifflife.'  -  As,'for'mbiJey 
dtjieon  bond,  an  a£l?ionof  deitj^  for  goods  detained  without 
force,  an  adlion  of  detinue  or  trover  g  or,  if  taken  with  force, 
jmaclion  of  trefpc^s  viet  armis  i  or  to  try. the  title  of  l^nd^n 

folid  Mra^ion  ;   fo  that  that  which  moft  grofsly  by  ignorant  or  carelcfstnn- 

bears  the  Uteft  edition  is. ufually  the  heft-  fcribers,  yet  it  has  traced  out  the  reafon 

'B^x.ijilhert^sbiftoryandpraiilfetftbecourt  of  many  parts  of  our  modern  praftice 

^cemmonpUat  is  a  book  of  a  very  differ-  from  the  feudal  inflitutions  and  the  pri- 

cnt  ftamp  ;  and  though  (like  the   reft  mittve  conftrudion  ot  bur  court8>  in  \ 

,ol  his  polUiamous  works)  it  has  fuffeied  moft  clear  and  ingenious  manner. 

a  Vftit 


Ch.  i8.    X  ;WitoNcs*  ayj 

a  tvrst  ofentty  or  a^ion  of  ttefpafft  in  €ji8meni\  Ofi  for  any 
confequential  injury  received,  a  fpecial  a£l:ion  ori  the  erfe.  To 
this  end  he  is  to  fue  out,  or  purchsrfe  by  paying  the  ftated 
fees,  an  criginali  or  original  wtit/  froth  the  court  of  chancery^ 
which  is  the  iifficina  jufiiaaiy  the  (hop  or^mint  of  juftice^ 
wherein  al}  the  king'^s  writs  are  framed.  It  is  a  mandatory 
letter  from  the  king  in  parchment,  fealcd  with  his  great  feal^ 
and  dirc£bed  to  the  iherifF  of  the  county  wherein  the  injury 
is  committed:  or  cfuppofed  fb.to  be,  requiring  him  to  com« 
mandthe  wrongdoer  or  party. 4ccufedi,  either  to  do  juftice 
to  the  coBiplainanty  or  elfe  to*  appear  in  court>  and  anfwet 
the  accu£ition  againft  him.  :  Whatever  the  (hcrifFdoes  in 
purfuanceof  this  writ,  he  mud  return  t^x  certify  to  the  court 
of  common  pleas,  together  with  the  writ  it£rif :  which  is  the 
foundation  of  the  juriidi£bion  of  that  courts  being  the  king's 
warrant  for  the  judges  to  'proceed  ro  the  determination  of  die 
canfe.  Fctf-it'-was  ^a  maxim  introdilced  by  the  Normals, 
chat  theretfhbuld  be  no  proceedings  incommon  pleas  before 
the  kipig's^  jttfticee  without  >hk>  •original  writ ;  becaufe  they 
held  it  unfib  that  thofe  jufticesy  being  only  the  jfobftitutes  of 
tfae'crdwn>'flipuM  take  cognisance  of  ^ny  tfaiti^  but' whslt 
was  thus  «fip^cfsly  referred  to  their  judgment  ^.  Hoi^efer^ 
in  fmall  a£lioiis  below  the  rilue  of  forty  fliilKngs,  whCbh 
grrc  brought  in' the  coutt-liatbtt  oir  'cbunty-cotirt,''no-roytil 
writ  is  necessary ;  but  the  foundation  of  fuch  fuitd  cotitsDUe* 
to  be  (as  in  the  times  of  the  Saxons)  not  by  ori^fnaL^r//^ 
but  by  plaint  ^\  that -is,  By  a  private  memorial' tendered  in 
open  couft  to  the  jedgc,  wherein  the  party  injured  fcts  forth 
his  caufe  of  a£lion:  and  the  judge  is  bound  of  common 
nghr  t<>  adtninifter  juftice  di^'tein^  ivithout  'any'fpcdal  cA^n* 
date  frprp-iihe  klng^  ^Now  indeed  even  the  royal  writs  are 
l^ld  tobe  demandableof  cbmmon  rights  on  paying  the  ufuaL 
fees :  fer.any  delay  in  the  granting  them,  or  fettiog  an  uiv 
ufual  or  exorbitant  price  upon  them,  would  be  a  breach  o£ 
tnagna  cariai^ickJig.  ^'  tutlli  wendfmus,  nuUi  negMmusi  cut 
ff  djfferemusjuftitiam  vel  reffum.*^ 

*  Finch.  L.  137,  f  Miir,  .e«  a#  ^  3* 
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OriCinal  writs  are  tithct  tpihnal  or  peren^tory  ;  or,  in 
l|ie  language  of  our  lawyers,  they  are  either  ^  praecipe^  or  a 
Ji  U  feceritfecurum  *.  The/ro^n^  is  in  the  alternative,  com* 
manding  the  defendant  to  do  the  thing  required,  or  ihew  the 
reafon  wherefore  he  hath  not  done  it  ^  The  ufe  xd  this  writ 
b  where  fomething  certain  is  demanded  by  the  plaintiflF, 
which  it  is  incumbent  on  the  defendant  himfelf  to  perform  $ 
as,  to  Tcftore  the  pofieiEon  of  land,  to  pay  a  certain  liqui- 
dated debt>  to  perform  a  fpedfic  covenant,  to  nender  an  ac- 
count, and  the  like :  in  all  which  cafes  the  writ  is  drawn  up 
in  the  form  of  a  praecipe  or  command,  to  do  thus  or  ihew 
cauiie  to  the  contrary ;  giring  the  defendant  his  choice,  to 
redrefs  die  injury  or  (land  the  fuit.  The  other  fpecies  of 
original  writs  is  called  zjifecerit  tefecurum^  from  the  words 
of  the  writ  \  which  direds  the  0ieriff  to  caufe  the  defendant 
to  appear  in  court  without  any  option  given  him,  provided 
the  plaintiff  gives  the  Oieriff  fecprity  effe£lually  to  profecute 
his  claim  s.  This  writ  is  in  ufe,  where  nothing  is  fpccifically 
demanded^  but  only  a  (atisfafiuon  in  general ;  to  obtain 
which,  and  minifter  complete  redreis,  the  intervention  of  fdme 
judicature  is  peceflary.  Such  are  writs  of  trefpafs,  or  on  the 
^e,  wherein  no  debt  or  other  fpecific  thing  is  foed  fbr  in 
^crtsuB,  but  only  damages  to  be  aflefled  by  a  jury.  For  thi& 
end  the  defendant  is  immediately  calif  d  upon  to  appear  in. 
wurt,  provided  the  plaintiflr  gives  good  fecurity  of  profe<^ 
muting  his  claim.  Both  fpecies  of  writs  are  tefte*A^  or  wit* 
nefled,  in  the  king's  own  name  y  <<  witnefs  ourfdf  at  We(U 
<<  minfter,"  or  wherever  the  chancery  may  be  held. 

The  fecurity  here  fpoken  of,  to  be  given  by  the  ptaintiflT 
for  profecuting  his  claim,  is  common  to  both  writs^  though 
it  gives  denomination  only  to  the  latter.  The  whole  of  it  is 
at  prefent  become  a  mere  matter  of  form ;  and  John  Doe 
and  Richard  Roe  are  always  returned  as  the  (landing  pledges 
for  this  purpofe.  The  antient  ufe  of  them  was^to  anfwer  for 

*  Finch.  L.  257.  >  Append*  No«  II,  §  x« 
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the  plaintiff,  who^in  cafe  he  brought  an  a^ion  without  caufc^ 
or  failed  in  the  profecution  of  it  when  brought,  was  liable 
to  an  amercement  from  the  crown  ibr  raifing  a  falfe  accufa* 
tion  (  and  fo  the  form  of  the  judgment  ftiU  is  ^ :  In  like 
manner,  as  by  the  Gothic  conftitutions  no  perfon  was  per- 
mitted to  lay  a  complaint  againft  anothiTf  '*  nifi  fub  fcrip* 
^^  tura  out  fpeaficatione  trium  teJUum^  quod  oBumem  vellet  per^ 
<f  fequi  ^  %  and,  as  by  the  laws  of  Sancho  L  king  of  Portu- 
gal, damages  were  given  againft  a  plaintiff  who  profecuted  a 
groundlefs  a^ion  \ 

Thb  day>  on  which  the  defendant  is  ordered  to  appear  in 
court,  and  on  whiph  the  flieriff  is  to  bring  in  the  wjit  and 
report  how  far  he  has  obeyed  it,  is  called  the  return  of  the 
writ ;  it  being  then  returned  by  him  to  the  king's  juftices  at 
Weftminfter.  And  it  is  always  made  returnable  at  the  dif- 
tance  of  at  lead  fifteen  days  from  the  date  or  tefte^  that  the 
defendant  may  have  time  to  come  up  to  Weftminfter,  even 
from  the  most  remote  parts  of  the  kingdom ;  and  upon  fome 
day  in  one  of  the  four  tertns^  in  which  the  court  fits  for  the 
difpatch  of  bufinefs. 

These  terms  are  fupposed  by  Mr.  Seldon  \  to  have  been 
inftituted  by  William  the  conqueror:  but  fir  Henry  Spelman 
hath  clearly  and  learnedly  fliewn^  that  they  were  gradually 
formed  from  the  canonical  conftitutions  of  the  church ;  being 
indeed  no  other  than  thofeleifure  feafons  of  the  year,  which 
were  not  occupied  by  the  great  feftivals  or  fafts,  or  which 
were  not  liable  to  the  general  avocations  of  rural  bufinefs* 
Throughout  all  chriftendom,  in  very  early  times,  the  whole 
year  was  one  continual  term  for  hearing  and  deciding  caufes* 
For  the  chriftian  magiftrates,  to  diftingulfli  themfelves  from 
the  heathens,  who  were  extremely  fuperftitious  in  the  obfer- 
vatlon  of  their  dies  fajli  et  nefajli^  went  into  a  contrary  ex* 
Iremc,  and  adminiftered  juftice  upon  all  days  alike.    ,TiIl  at 


*  Finch«  L.  189.  %^%*  ^  Mod,  Un.  Hift*  sxil*  45, 
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length  th^  clittrcli  iottrpotcitni  exemptedlceiStain.lu^  fqi*  * 
foosfrdm  being  j^ofaned  hj  die  tumalt  of  foreufie  litigations. 
As,  particularly^  the  time  of  advent  and  chriftmasi  which 
gave  rife  to  the  winter  vacation;  thlc  tixne  o£  Jent  and  eafter^ 
which  created  that  in  the  fpring^  the  time  of  pentecoft^ 
which  produced  the  ^rd ;  and  the  long  vacation,  between 
midfummer  and  michaelmas,  which  was  allowed  for  the  haf 
time  and  harveft»  AH  fundays  alfo,  and  fome  particular  fef- 
tivak^  as  the  days  of  the  purification,  afcenGon,  and  foni« 
others,  were  included  in  the  fame  prohibition  :  which  wall 
cftabliflied  by  a  canon  of  the  church,  A.D.  517.  and  was 
fortified  by  an  imperial  conftitution  of  the  younger  Theodo* 
fiu8>  comprized  in  the  Theodofian  code  "'• 

Afterwards,  when  our  own  legal  conftitution  came  t9 
be  fettled,  the  commencement  and  duration  of  oUr  Jaw  terms 
were  appointed  with  an  eye  to  thofe  canonical  prohibitions  i 
and  it  was  ordered  by  the  laws  of  king  Edward  the  confef-' 
for",  that. from  advent  to  the  oflave  of  the  epiphany,  from 
pptuagejima  to  the  oAave  of  eafter,  from  the  afcenfion  to  the 
o£kave  of  pentecoft,  and  from  three  in  the  afternoon  of  all 
faturdays  till  ihonday  morning,  the  peace  of  God  and. of 
holy  church  fliall  be  kept  throughout  all  the  kingdom.  And 
fo  extravagant  was  afterwards  the  regard  that  was  paid  to 
thefe  holy  times,  that  though  the' author  of  the  diirfbr^ 
mentions  only  one  vacation  of  any  confiderable  length,  con- 
taining the  months  of  Auguft  and  September,  yet  Britton  is 
exprefs  p,  that  in  the  reign  of  king  Edward  the  firft  no 
fecular  plea  could  be  held,  nor  any  man  fworn  on  the 
evangelifts  "i,  in  the  times  of  advent,  lent,  pentecoft,  harveft 
and  vintage^  the  days  of  the  great  litanies,  and  all  folemn 
feftivals.  But  he  adds,  that  the  biftiops  did  neverthelefs 
grant  difpenfations,  (of  which  many  are  preferved  in  Rymer's 
foidera*)'  that  aflifes  and  ^ries  might  be  taken  in  fome  of 

•  Spelar.an  of  the  terms.  »  c.  53. 

*  c,  3.  di  tem^lbus  et  dithut  pacist    '        ^  Seepag.  59, 
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-thele  holy  feafons.    And  foon  afterwards  a  general  difpenia* 

tion  was  cftabliflicd  by  ftatutc  Wcftm.  i.  3  Edw*  I.  c.  51*  [  277  J 

which  declares,  that,  '<  by  the  aiTent  of  all  the  prelates^  afiirea 
*'  of  novel  dijfetftn  mort  d^anceftor^  and  darrein  prefentment 
<<  ftall  be  taken  in  advent,  fcptuagefima,  and  lent ;  and  that 
<^  at  the  fpecial  requeft  of  the  king  to  the  biihops."  The 
portions  of  time,  that  were  not  included  within  thcfc  pro- 
hibited feafons,  fell  naturally  into  a  fourfold  divifion,  aud^ 
from  fome  teftival  day  that  immediately  preceded  their  com- 
nencementj  were  denominated  the  terms  of  St.  Hilary,  of 
Eaftef,  of  the  Holy  f  rinity,  and  of  St.  Michael :  which 
terms  have  been  Cnce  regulated  and  abbreviated  by  feveral 
ads  of  parliament;  particularly  Trinity  term  by  ftatutc 
32  Hen.  VIIL  c.  2i»  and  Michaelmas  term  by  ftatnte 
16  Car.  I.  c.  6«  and  again  by  ftatute  24  Geo.  IL  c.  48.- 

Therb  are  in  each  of  thefe  terms  ftated  days  called  day 
in  bank,  dUs  in  banco;  that  is,  days  of  appearance  in  the  court . 
of  common  bench.  They  are  generally  at  the  diftance  o£ 
about  a  week  from  each  other,  and  have  reference  to  fome 
feflival  of  the  church.  On  fome  one  of  thefe  days  in  bank 
all  original  writs  mud  be  made  returnable  \  and  therefore 
they  are  generally  called  the  returns  of  that  term :  whereof 
every  term  has  more  or  lefs,  faid  by  the  mirror '  to  have  been 
originally  fixed  by  king  Alfred,  but  certainly  fettled  as  early 
as  the  ftatute  of  5 1  Hen.  3.  ft.  2.  But  though  many  of  the 
return  days  are  fixed  upon  fundays,  yet  the  court  nerer  fits  to 
receive  thefe  returns  till  the  monday  after  * :  and  therefore  no 
proceedings  can  be  held,  or  judgment  can  be  given,  or  fup- 
pofed  to  be  given,  or  the  funday  "• 

The  firft  return  in  every  term  is,  properly  fpeaking,  the 
firft  day  in  that  term ;  as,  for  inftance,  the  oftave  of  St.  Hi- 
lary, or  the  eighth  d^y  inclufivc  after  the  feaft  of  that  faint : 
> which  falling  on  the  thirteenth  of  January,  the  odave  tliere- 

»  c.  5.  §  loS.  ■  '  Jon-  *5^'  S wan n  &  Broome.  S.  It. 
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foTC  or  firft  day  of  Hihry  term  is  the  twentieth  of  January. 
And  thereon  the  court  fits  to  take  effmgnsy  or  excufes  forfuch 
[  278  3  ^8  do  not  appear  according  to  the  fummons  of  the  writ ; 
wherefore  this  is  ufoallj  called  the  ejffiign  day  of  the  term.' 
Bu(  on  every  return-day  in  the  term,  the  perfon  fummoned 
has  three  days  of  grace,  beyond  the  day  named  in  the  writ, 
in  which  to  make  his  appearance  ;  and  if  he  appears  on  the 
fourth  day  inclufiTC,  quarto  die  poft^  it  is  fufficient.    For  our 
fturdy  anceftors  held  it  beneath  the  condition  of  a  freeman  to 
appear,  or  to  do  any  other  a{},  at  the  precife  time  appointed. 
The  feodal  law  therefore  always  allowed  three  diftind  days 
of  citation,  before  the  defendant  was  adjudged  contumacious 
for  not  appearing  ▼ :  preferving  in  this  refpeS  the  German 
iuftom,  of  which  Tacitus  thus  fpeaks  ^,  "  tllud  ex  lihertate 
•*  vittum  quod  non  Jtmul  nee  jujji  conveniunt ;  fed  et  alter  et 
'*  tertius  dies  cun^atlone  coeurttium  ahfutmtur!*  And  a  fimilar 
indulgence  prevailed  in  the  Gothic  conilitution :  **  illudenim 
**  nimiae  Itbertatts  indicium,  concejfa  toties  impumtas  non  pa^ 
**^  rendi  ;    nee  enim  trinis  judicii  confejfthus  poenam  perditae 
"  caufae  contumax  meruit^  *^    Therefore,   at  the  beginning 
of  each  term,  the  court  does  not  ufually  ^  fit  for  difpatch  of 
bufinefs  till  the  fourth  or  appearance  day,  as  in  Hilary  term 
on  the  twenty-third  of  January  ( i ) ;  and  in  Trinity  term^  by 
ftatute  32  Hen.  VIII.  c.  21.  not  till  the  fifth  Aij^tYit  fourth 

▼  Feud.  /. «.  t.  M.  *  Stiern.  dijtart  Goth*  /,  x.  c.  6. 

^  de  mar.  Ger,  tf.  IX.  3^  Sec  i  Bulft,  -35, 


( I )  Michaelmas  term  always  begins  on  the  6th  of  November^ 
and  ends  on  the  28th  of  the  fame  month ;  Hilary  term  always 
begins  on  the  23d  of  January,  and  ends  dn  the  12th  of  February  ; 
unkfs  any  of  thefe  four  days  falls  on  a  funday,  then  the  term 
begins  or  ends  on  the  day  following.  Eafler  term  begins  sdways 
on  the  wednefday  fortnight  after  Eafter  funday,  and  ends  on  the 
monday  three  weeks  afterwards.  Trinity  term  begins  always  on*^ 
the  friday  after  Trinity  funday,  and  ends  on  the  wednefday  fort- 
Vgbt  after  it  begins-     I  Cromp,  Prac.  1.      .  ..^ 

<^2  happening 
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happening  on  the  great  popiih  ictivrTl  oi  Carpus  Chrifti*  ^ 
which  days  are  therefore  called  and  fet  down  in  the  alma« 
nacs  as  the  firft  days  of  the  term  and  the  court  alfo  fits  till 
the  quarto  die  poft  or  appearance-dajr  of  the  laft  return,  which 
is  therefore  the  end>  of  each  term* 


*  Se«  Spelman  on  the  terms,  ch.  17. 
Note,  that  if  the  feaft  of  fttnt  John  the 
hapciAy  or  niMfummer  day,  fatli  on  the 
SDorrowof  Corfut  Cbrtfii  day,  (as  it  did 
>1  JE>.  i6i4>  169S,  and  1709,  and  will 
agam  A*  D*  1791 ,)  Trinity  full  term 
tbcncMMVMcn  and  the  coons  fit  on  that 
day  3  though  ia  other  yean  iris  no  ja- 


ridical  day.  Yet  ia  1701,  1713,  aa4 
1724,  when  nudrummer  day  fell  apoii 
what  was  regularly  the  laft  day  of  tha 
term,  the  courts  did  not  then  6r,  but  ic 
was  regarded  like  a  fonday,  and  the  term 
was  prolonged  to  the  twenty-fifth  of 
Joiie*  (A^r.  C.  B,  Banb*  176^) 


Vol.  m. 
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CKATTtJL     THE     KlNtTBBNTH. 


OF     PROCESS. 


TJlE  next  ftcp  for  carrying  on  the  fiiit,  after  fuing  out 
the  original,  is  called  the  procefss  being  the  means  of 
compelling  the  defendant  to  appear  in  court.  This  is  fome- 
times  called  original  procefs,  being  founded  upon  the  original 
writ  5  and  alfo  to  diftinguifli  it  from  mefne  or  intermedisUe 
procefs,  which  iifiies,  pending  the  fuit,  upon  fome  collateral 
interlocutory  matter  -,  as  to  fummon  juries,  witneffes,  and 
the  like '.  Mefne  procefs  is  alfo  fometimes  put  in  contra- 
diftinftion  X.o  final  procefs,  or  procefs  of  execution  ;  and  then 
it  fignifies  all  fuch  procefs  as  intervenes  between  the  begin- 
ning and  end  of  a  fuit- 

But  procefs,  as  we  are  now  to  conGder  it,  is  the  method 
taken  by  the  law  to  compel  a  compliance  with  the  original 
writ,  of  which  the  primary  ftep  is  by  giving  the  party  notice 
to  obey  it.  This  notice  is  given  upon  all  real  praecipes,  and 
alfo  upon  all  perfonal  writs  for  injuries  not  againft  the  peace, 
by  fummons ;  which  is  a  warning  to  appear  in  court  at  the 
return  of  the  original  writ,  given  to  the  defendant  by  two  of 
the  IherifF's  meifengers  cMcdfummomrf,  either  in  perfon  or 
left  at  his  houfe  or  land^  :  in  like  manner  as  in  the  civil  law 
the  fir  ft  procefs  is  by  perfonal  citation,  in /us  vocando\  This 
warning  on  the  land  is  given,  in  real  aftions,  by  cre£ling  a 
white  ftick  or  wand  on  the  defendant's  grounds'*;  (which 
ftickor  wand  among  the  northern  nations  is  called  the  bftculus 

•  ]Finch.  L.  436.  *  Tf.  2.4«  1. 

'  i*iW.344.  *  Dalt.  of  iher.  c.  31. 

'  mittctO' 
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nunciaUriu^ ;)  and  by  ftatute  31  Eliz.  c.  3.  the  notice  mud 
alfo  be  proclaimed  on  fome  funday  before  the  door  of  the 
parifli  church. 

If  the  defendant  difobeys  thU  verbal  monidon^  the  nest 
procefs  is  by  writ  of  attachment^  or  fane,  fo  called  from  the 
words  of  the  writ^  ^*  pone  per  vadium  et  falvos  plegiof,  put 
**  by  gage  and  fafe  pledges  A,  B.  the  defendant,  f^cJ*  Thii 
is  a  writ,  not  ifluing  out  of  chancery,  but  out  of  the  court  of 
common  pleas,  being  grounded  on  the  non-appearance  of  the 
defendant  at  the  return  of  the  original  writ ;  and  thereby  the 
iheriff  is  commanded  to  attach  him,  by  taking  gage,  that  is^ 
certain  of  his  goods,  which  he  (hall  forfeit  if  he  doth  not 
appear  < ;  or  by  making  him  £nd  fafe  pledges  or  fureties  who 
{hall  be  amerced  in  cafe  of  his  non  appearance^.  This  is 
alfo  the  firft  and  immediate  ptocefs,  without  any  previous 
fummons,  upon  aflions  of  trefpafs  vi  et  armiii  or  for  other 
injuries,  which  though  not  forcible  are  yet  trefpailes  againft 
the  peace,  as  deceit  and  eon/piracy  ^s  where  the  violence  of 
the  wrong  requires  a  more  fpeedy  remedy,  and  therefore  the 
original  writ  commands  the  defendant  to  be  at  once  attach- 
ed, without  any  precedent  warning  j. 

If,  zittx  attachment,  the  defendant  neglects  to  appear,  he  not 
only  forfeits  this  f^cnrity,  but  is  moreover  to  be  farther  compel* 
led  by  writ  of  diftringai  S  or  dijhrefs,  infinite  ;  which  is  a  fub-> 
feqiient  procefs  ifluing  from  the  court  of  common  pleas,  com- 
manding theiheriff  to  diftreinthe  defendantfrom  time  totime^ 
and  continually  afterwards,  by  taking  his  goods  and  the  profits 
of  his  lands^  which  are  called  ijuee,  and  which  by  the  com-> 
tnon  law  he  forfeits  to  the  king  if  he  doth  not  appear  \.  But 
now  the  iflues  may  be  fold^  if  the  court  (ball  fo  direA,  ior 
order  to  defray  the  reafonable  cofts  of  the  plaintiff  *>•   In 


•*  Stiemh.  ibjure  Suioit,  /.  ).  r.  $,  1  Append.  No  IL  §  x. 

f-  Appaid.  Np  IU.  §  ft.  k  Append.  No  III..  ^  ». 

*  Fiodb  L.  345,  Lord  Raym.  wi%»         ^  FiiKb.  L.  f^t. 

*  Dalt.  ibcr.  c.  3ft.  * "  Sut.  10  Geo.  HI.  c.  50. 

*  FiBcb.  L.  305.  351* 

X  a  manner 
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manner  bj  the  cvA  law,  if  the  defendant  ablconds,  fo  that 
the  citation  is  of  no  efiefl,  *<  mittitur  adverfarius  in  pojfejj^ 
•*  nem  homrum  ejus  ■.'* 

And  here  by  the  common,  as  well  as  the  dvil,  law  the 
procefs  ended  in  cafe  of  injuries  without  force  :  the  defend- 
ant, if  he  had  any  fubftance,  being  gradually  (tripped  of  it 
all  by  repeated  diftrefles,  till  he  rendered  obedience  to  the 
king's  writ ;  and,  if  he  had  no  fubftance,  the  law  held  him 
incapable  of  making  fatisfai&ion,  and  therefore  looked  upon 
all  farther  procefs  as  nugatory.     And  befides,  upon  feodal 
principles,  the  perfon  of  a  feudatory  was  not  liable  to  be  at« 
tached  for  injuries  merely  civil,  left  thereby  his  ]prd  (hould 
be  deprived  of  his  perfonal  fervices.     But,  in  cafes  of  injury 
accompanied  with  force,  the  law,  to  puniih  the  breach  of 
the  peace  and  prevent  it's  difturbance  for  the  future,  pro« 
vided  alfo  a  procefs  againft  the  defendant's  perfon  in^cafe  he 
negleded  to  appear  upon  the  former  procefs  of  attachment, 
or  had  no  fubftance  whereby  to  be  attached ;  fubje&ing  his 
body  to  imprifonment  by  the  writ  of  capias  ad  refpondendum^. 
Biit  this  immunity  of  the  defendant's  perfon,  in  cafe  of 
peaceable  though  fraudulent  injuries,  producing  great  con- 
tempt of  the  law  in  indigent  wrongdoers,  a  capias  was  ^Ifo 
allowed,  to  arreft  the  perfon,  in  a6iions  of  account^  though 
»o  breach  of  the  peace  be  fuggefted,  by  the  ftatutesof  Marl- 
bridge,  5a  Hen.  III.  c.  23.  and  Weftm.  2.  13  £dw.  I.  c.  1 1. 
in  aflions  of  debt  and  detinue^  by  ftatute  25  Edw.  III.  c.  17. 
and  in  a^  anions  on  the  cafcy  by  ftatute  19  Hen.  VIL  c.  9. 
Before  which  laft  ftatute  a  praftice  had  been  introduced  of 
commencing  the  fuit  by  bringing  an  original  writ  of  trefpafs 
quare  ciattfum  fregit^  for  breaking  the  plaintiflF's  clofe  vi  et 
armisi  which  by  the  old  common  law  fubje£led  the  defend- 
ant's  perfon  to  be  arrefted  by  writ  of  capiat:  and  then  after- 
war<ls>  by  connivance  of  the  court,  the  plaintiflF  might  pro- 
ceed to  profecute  for  any  other  lefs  forcible  injury.     Xhis 
pra£ticc  (tiirough  cuftom  rather  than  necef&ty,  and  for  faring 

feme  trouble  and  expenfe,  in  fuing  out  a  fpecial  original 

« 

«  Ff.  1. 4. 19.  ,        •  3  Rep.  !»• 

adapted 


r 
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adapted  to  the  particular  injury)  ftiil  continues  in  almoft  all 
cafes,  except  in  adiions  of  debt;  though  now,  by  virtue  of 
the  ftatutes  above  cited  and  others,  a  capiat  might  be  had 
tKpon  almod  every  fpecies  of  complaint. 

If  therefore  the  defendant  being  fummoned  or  attached 
makes  default,  and  negle£ls  to  appear ;  or  if  the  flierifF  re- 
turns a  nthit^  or  that  the  defendant  hath  nothing  whereby  he 
may  be  fummoned,  attached,  or  diftreined ;  the  capias  now 
ufually  iiTuesP  :  being  a  writ  commanding  the  (herifFto  take 
the  body  of  the  defendant  if  he  may  be  found  in  his  baili- 
wick or  county,  and  him  fafcly  to  keep,  (o  that  he  may  have 
him  in  court  on  the  day  of  the  return,  to  anfwer  to  the  plain- 
tiflFofa  plea  of  debt,  or  trefpafs,  ^c.  as  the  cafe  may  be. 
This  writ,  and  all  others  fubfequent  to  the  original  writ,  not 
ifluing  out  of  chancery  but  from  the  court  into  which  the 
original  was  returnable,  and  being  grounded  on  what  has 
paiTed  in  that  court  in  confequence  of  the  {heriiPs  return,  are 
called  judicial^  not  original  writs  ;  they  ifTue  under  the  pri- 
vate feal  of  that  court,  and  not  under  the  great  feal  of  Eng- 
land; and  are  tefi^i^  not  in  the  king's  name,  but  in  that  of 
the  chief  (or,  if  there  be  no  chief,  of  the  fenior)  juilice  only. 
And  thefe  feveral  writs  being  grounded  on  the  flieriff's  re- 
turn, muft  refpe£lively  bear  date  the  fame  day  on  which  the 
writ  immediately  preceding  was  returnable. 

This  is  the  regular  and  orderly  method  of  procefs.  But 
it  is  now  ufual  in  pra£l:ice,  to  fue  out  the  capias  in  the  firit 
inftance,  upon  a  fuppofed  return  of  the  fheriflP;  efpecially  if 
it  be  fufpe£);ed  that  the  defendant,  upon  notice  of  the  adion, 
will  abfcond:  and  afterwards  a  fi£kitious  original  is  drawn  up, 
if  the  party  is  called  upon  fo  to  do,  with  a  proper  return 
thereupon,  in  order  to  give  the  proceedings  a  colour  of  regu- 
larity. When  this  capias  is  delivered  to  the  (heriff,  he  by  his 
under-lheriff  grants  a  warrant  to  his  inferior  officers,  or  bai- 
liffs to  execute  it  on  the  defendant.  And,  if  the  (herifF  of 
Qxfordfliire  (in  which  county  the  injury  is  fuppofed  to  be 

<  Append.  NO  III.  §  2. 

X  3  committed 
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committed  and  die  aflion  is  laid)  cannot  find  the  defendant 
[  283  3  in  hit  jurifdiflion,  he  returns  that  he  is  not  found,  non  e/l 
inventus^  in  his  bailiwick :  whereupon  another  writ  iflues^ 
Called  a  tejlatum  capias  "^^  direded  to  the  (heriff  of  the 
*  county  where  the  defendant  is  fuppofed  to  refide,  as  of 
Berkfhire,  reciting  the  former  writ,  and  that  it  \%tefiiJU4y  tef" 
tatum  eflf  that  the  defendant  lurks  or  wanders  in  bis  bailiwick, 
wherefore  he  is  commanded  to  take  him>  as  in  the  former 
capias.  But  here  alfo,  when  the  a£tion  is  brought  in  one 
county  and  the  defendant  lives  in  another,  it  is  ufual,  for 
faving  troublci  time,  and  expenfe,  to  make  out  a  tefiatum 
capias  at  the  firft ;  fuppofing  not  only  an  original,  butalfo  a 
former  capias^  to  hare  been  granted,  which  in  fa&  never  was. 
And  this  fi£lion,  being  beneficial  to  all  parties,  is  readily  ac* 
quiefced  in  and  is  now  become  the  fettled  p.raflice ;  being  one 
ampng  many  inftances  to  iiluftrate  that  maxim  of  law,  that 
in  fiBiwe  juris  conjiftit  aequitas. 

But  where  a'defendant  abiconds,  and  the  plaintiff  would 
proceed  to  an  outlawry  againft  biqi,  an'  original  writ  muft 
ijien  be  fued  out  regularly,  and  after  that  a  capias.  And  if 
the  (heriff  cannot  find  the  defendant  upon  the  fixft  writ  of 
capias,  and  returns  a  non  eft  inventus^  there  iffues  out  an  alias 
writ,  and  after  that  a  pluries^  tq  the  fame  eSeft  as  .the  fpr- 
mer':  only  after  thefe  words  '^  we  comnfand  you,"  this 
claufe  is  inferted,  **  as  we  have  formerlj^^*  or,  "  as  we  have 
^*  ^en%  commanded  ycu :" — ^^ficut  alias,"  or  ^*Jieut  pluries, 
<<  praecipimusJ*  And,  if  a  rroo  eft  inventus  is  returned  upon  all 
of  them,  then  a  writ  of  exigent  or  exi^  facias  tmj  be  fued 
o>it  ^,  which  requires  the  (hertff  to  caufe  the  defendant  to  be 
proclaimed,  required  or  exadled,  in  five  county  courts  iuc- 
c^fiively,  to  render  himfelf ;  and  if  lie  does,  then  to  take 
him,  as  in  a  capias:  but  if  he  does  not  appear,  and  is  re- 
turned quinto  exaiius,  he  (hall  then  be  outlawed  by  the  coro- 
ners of  the  county.  Alfo  by  ftatutes  6  Hen.  VIII.  c.  4.  and 
31  £liz.  c.  3.  whether  the  defendant  dwells  within  the  fame 

«  Append.  N*  III.  §  s.  '  Uid,  fUid^ 

or 
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or  another  county  than  that  wherein  the  exigint'is  fue4  out> 
a  writ  of  proclamation  *  (hall  iffu6  out  at  the  fi^me  time  vith  C  3^4  ] 
the  exigent^  commanding  the  flieriff  of  the  cpuntyj  wherein 
the  defendant  dwells,  to  make  three  prodan^ations  therppf  in 
places  the  moft  notdriousi  and  moft  likely  to  come  to  his 
knowlege,  a  month  before  the  outlawry  fiiall  take  place. 
Such  outlawry  is  putting  a  man  oiit  of  the  prote£kton  of  the 
law9  £0  that  he  is  incapable  to  bring  an  adion  fox  redrefs  q£ 
ilijuries  \  and  it  is  alfo  attended  with  a  forfeiture  of  all  one's 
goods  and  chattels  to  the  king*  «  And  therefore*  till  fome 
time  after  the  conqueft,  no  man  could  be  outlaiiy^d  but  for 
felony ;  bi^t  in  Bradlon's  time,  and  fomewbat  cviXWi  prooef^ 
of  outlawry  was  ordained  to  lie  in  all  af^ions  for  trefpafi*^s  ^ 
ft  armis^.  And  fince  his  days,  by  a  variety  of  ftati^tes  (the  fame 
which  allow  the  writ  o£  capias  before- mentioned)  proce&  of 
outlawry  dotli  lie  in  divers  adiions  that  are  merely  civil ; 
provided  they  be  cemmenced  by  original  and  not  by  bill^  If 
after  outlawry  the  defendant  appears  publicly,  he  may  bf 
arretted  by  a  writ  of  ci^ia^  utlagatum\  and  committed  till 
the  outlawry  be  reverfed*  Which  reverfal  may  be  had  by  the 
defendant's  appearing  perfonally  in  court  or  by  attorney  ^ 
(Aough  in  the  kiug's  bench  he  could  not  appear  by  attorney  % 
till  permitted  by  ftatut;e  4  &  5  W.  &  M,  c*  ;  8.) ;  and  any 
plaui^ble  caufe,  however  flight,  will  in  general  be  fufficient 
to  reverfe  it,  it  being  confidered  only  as  a  procefs  to  compel 
an  appearance.  Put  then  the  defendant  muft  pay  full  cofts, 
and  put  the  plaintiff  in  the  fame  condition  as  if  he  had  ap« 
peared  before  the  writ  of  ^xi^i  fac'w  was  awarded. 

.  Such  IB  the  firft  procefs  in  the  court  of  common  pleas.  In 
the  kini^s  hencb  they  may  alfo  (and  frequently  do)  proceed  in 
Certain  caufes,  particularly  in  adiions  of  eje£bnent  and  tref- 
pafs,  by  original  writ»  with  attachment  and  capias  thereon  3^; 
returnable,  not  at  Weftminller,  where  the  common  pleas  are 

•  Append.  No  IIL  §  2«  ^  ±Kq\\,  Rep.  490.    Re^,  C.  B. 

'  Co.  Litt.  128.  A.D.  1654.  c.  13. 

^  I  Sid.  159.  •  '  Cro.  Jac.  6i6«     Salk.  496. 
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now  fixed  in  confequence  of  magna  earia^  but  '*  ubicunque 
*^fuerimus  in  An^Ha^*  whetefoever  the  king  (hall  then  be  in' 
[  285  ]  England;  the  king's  bench  being  removable  into  any  part 
of  England  at  the  pleafure  and  difcretion  of  the  crown.  But 
the  more  ufuai  method  of  proceeding  therein  is  without  any 
original,  but  by  a  peculiar  fpecies  of  procefs  entitled  a  hill  of 
MiddUfiK :  and  therefore  fo  entitled,  becaufe  the  court  now 
fits  in  that  county ;  for  if  it  fate  in  Kent,  it  would  then  be  a 
hill  of  Kent*.  For  though,  as  the  juftices  of  this  court  have, 
by  its  fundamental  conditution,  power  to  determine  all  o(^ 
fences  and  trefpafles,  by  the  common  law  and  cuftom  of  the 
realm  *,  it  needed  no  original  writ  from  the  crown  to  give  it 
cognizance  of  any  mifdemefnor  in  the  county  wherein  4t  re- 
fides;  yet,  as  by  this  court's  coming  into  any  county,  it  Im- 
mediately fuperfeded  the  ordinary  adminiftration  of  juftice 
(  by  the  general  commiffions  of  tyre  and  of  oyer  and  terminer  ^, 

\  a  procefs  of  it's  own  became  neceflary  within  the  county 

f  where  it  fate,  to  bring  in  fuch  perfons  as  were  accufed  of 

\  committing  zny  forcible  injury.      The  bill  of  Middlefcx*^ 

(which  was  formerly  always  founded  on  a  flatnt  of  trefpafs 
quare  elaufum  f regit ^  entered  on  the  records  of  the  court')  is 
a  kind  of  capias^  dire£l;ed  to  the  (heriff  of  that  county,  and 
commanding  him  totake  the  defendant,  and  have  him  before 
our  lord  the  king  at  Weftminfter  on  a  day  prefixed,  to  anfwet 
to  the  plaintiff  of  a  plea  of  trefpafs.  For  this  accufation  of 
trefpafs  it  is  that  gives  the  court  of  king's  bench  jurifdidion 
in  other  civil  caufes,  as  was  formerly  obferved ;  fince,  when 
once  the  defendant  is  taken  into  cuftody  of  the  marflial,  or 
prifon-keeper  of  this  court,  for  the  fuppofed  trefpafs,  he, 
being  then  a  prifoner  of  this  court,  may  here  be  profecuted 
for  any  other  fpecies  of  injury.  Tet,  in  order  to  found  this 
jurifdi£lion,  it  is  not  neceflary  that  thc'defendant  be  adlually 
the  marihal's  prifoner  \  for,  as  foon  as  he  appears^  or  put$ 

'  Thus,  when  the  court  (ate  at  Ox-  *  Bro.    Abr.    u   jmJdiSkg,    66* 

fordy  bjreafon  of  the  pUguc^ft^ici).  16^5.  3  Inft.  27. 

the  proccls  was  by  bill  0/  Oxprdfiwt,  <  Append.  N*  III.  §  3. 

Trye's  Jut  Titmarl  loi.  *  Trye's  J%%  FiTmar.  $&. 
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an  bailf  to  the  procefs,  he  is  deemed  by  (o  doing  to  be  in  ftsch 
cudody  of  the  marflial^  as  will  give  the  court  a  jarifdidUon 
to  proceed*.  And  upon  thefe  accounts^  in  the  bill  or  pro* 
cefs  a  complaint  of  trefpafs  is  always  fuggefted,  whatever  elfe  f  285  J 
may  be  the  real  caufe  of  aAion.  This  bill  of  Middlefex  mud 
be  ferved  on  the  defendant  by  the  ilierifF^  if  he  iinds  him  in 
that  county  $  but,  if  he  returns  **  non  eji  inventus^*  then 
there  iflues  out  a  writ  of  latitat^,  to  the  OierifF  of  another 
county,  as  Berks :  which  is  fimilar  to  the  tejiatum  capias  in 
the  common  pleas,  and  recites  the  bill  of  Middlefex  and  the 
proceedings  thereon,  and  that  it  is  teftified  that  the  defendant 
^*  latitat  0t  difeurritf*  lurks  and  wanders  about  in  Berks;  and 
therefore  commands  the  (hertfT  to  take  him,  and  have  his  body 
in  court  on  the  day  of  the  return.  But,  as  in  the  common 
pleas  the  tifiatum  capias  may  be  fued  out  upon  only  a  fuppofed, 
and  not  an  aAual,  preceding  capias  /  fo  in  the  king's  benck 
a  latitat  is  ufually  fued  out  upon  only  a  fuppofed,  and  not  an 
a^ual,  bill  of  Middlefex.  So  that,  in  fact,  a  latitat  may  be 
called  the  firft  procefs  in  the  court  of  king's  bench,  as  the 
tejiatum  capias  is  in  the  common  pleas.  Yet,  as  in  the  com- 
mon  pleas,  if  the  defendant  lives  in  the  county  wherein  the 
adion  is  laid,  a  common  capias  fufHces  \  fo  in  the  king^a 
bench  likewife,  if  he  lives  in  Miildlefex,  the  procefs  muft 
ftiU  be  by  bill  of  Middlefex  only. 

Im  the  exchequer  the  firft  procefs  is  by  writ  of  quo  tninus^ 
in  order  to  give  the  court  a  jurifdi£lion  over  pleas  between 
party  and  party.  In  which  writ  <  the  plaintiff  is  alleged  to 
be  the  king's  farmer  or  debtor,  and  that  the  defendant  hath 
done  him  the  injury  complained  of  y  quo  minus  fufficiens  exijlit^ 
by  which  he  is  the  lefs  able,  to  pay  the  king  his  rent,  or  debt« 
And  upon  this  the  defendant  may  be  arreiled  as  upon  a  capiat 
pom  the  common  pleas*  * 

Thus  differently  do  the  three  courts  fet  out  at  firft,  in  the 
commencement  of  a  fuit,  in  order  to  entitle  the  two  courts 

•  4  laft.  7a.  f  Append.  N'lII.  (  |.  •  /*^,  §  4. 

of 
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of  king's  bench  and  exchequer  to  hold  plea  In  caufes  between 
fubjrfk  and  fubje£ly  which  by  the  original  conditutionof  Weft- 
minfter-hall  they  were  not  empowered  to  do.  Afterwards^ 
when  the  caufe  is  once  drawn  into  tb^  refpe<^ive  courts,  the 
method  of  purfuing  it  is  pretty  much  the  fame  in  all  of  them. 

[  287  3  If  the  {heriff  has  found  the  defendant  upon  any  of  the 
former  writs,  the  capias^  latitaty  &c.  he  waa  antiently  obliged 
to  take  him  into  cuftody,  in  order  to  produce  him  in  court 
upon  the  returui  however  fmall  and  minute  the  caufi^  of 
a^ion  might  be.  For,  not  having  obeyed  the  original  fum* 
monsy  he  had  ihewn  a  contempt  of  the  courts  and  was  no 
longer  to  be  trufted  at  large.  But  when  the  fummons  fell 
into  difufe,  and  the  capias  became  in  fa£t  the  firfl:  proeefs,  it 
was  thought  hard  to  imprifon  a  man  for  a  contempt  wbick 
was  only  fuppofed :  and  therefore  in  common  cafes  by  the 
gradual  indulgence  of  the  courts  (at  length  authorized  by  fta- 
tute  12  Geo.  I.  c.  29.  which  was  amended  by  $Geo.  IL 
c*  27.  made  perpetual  by  21  Geo.  II.  c.  3.  and  extended  to 
all  inferior  courts  by  19  Geo.  III.  c.  70*)  the  (heriff  or  pro- 
per officer  can  now  only  perfonally  ferve  the  defendant  with 
the  copy  of  the  writ  or  proceis,  and  with  noti.ce  in  writing  to 
appear  by  his  attorney  in  court  to.  defend  this  adion  \  which 
in  tSt€t  reduces  it  to  a  mere  fummons.  And  if  the  defend^tnt 
thinks  proper  to  appear  upon  this  notice,  his  appearance  is 
recorded,  and  he  puts  in  fareties  for  his  future  attendance  and 
obedience  }  which  fureties  are  called  common  bailj  being  the 
fame  two  imaginary  perfons  that  were  pledges  for  the  pl^iiiV^: 
tiff's  profecution,  John  Doe  and  Richard  Roe.  Or,  if  the  de- 
fendant docs  not  appear  upon  the  return  of  the  writ,  or  within 
four  (or  infome  cafes,  eight)  days  after  (i),  the  plaintiff  maj 

'  ( I )  In  all  cafes  where  the  defendant  is  ferved  with  a  copy  of 
the  proeefs,  he  has  eight  days  to  ^1e  common  bail  in  the  king's 
bench,  or  to  enter  a  common  appearance  in  the  common  pleas, 
exclufiv6  of  the  return  day ;  and  if  the  laft  of  t^e  eight  days 
be  a  funday,  he  has  all  the  next  day.  i  Cromp.  Frat*  48^ 
I  'Burr.  56. 

4  enter 
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enter  an  appearance  for  himi  as  if  he  had  really  appeared;  and 
may  file  common  bail  in  the  defendant's  name,  and  proceed 
thereupon  as  if  the  defendant  had  done  it  himfelf* 

But  if  the  plaintiff  will  make  affidavit^  or  aflert  upoA 
oath,  that  the  caufe  of  a&ion  amounts  to  ten  pounds  or  up*  . 
wards(2),  thenhemayarrcft  the  defendant,  and  make  him  put 
in  fubftantlal  fureties  for  his  appearance,  czWtAfpecial  baiL  In 
order  to  which,  it  is  required  by  ftatute  13  Car.  II.  ft.  2.  c.2. 
that  the  true  caufe  of  a£lion  (houM  be  expreffed  in  the  body  of 
the  writ  or  procefs  :  elfe  no  fecurity  can  be  taken  in  a  greater 
fum  than  40/.  This  ftatute  (without  any  fuch  intention 
in  the  nukers)  had  like  to  ha^e  oufted  the  king's  bench  of 
all  it's  jurifdi£lion  over  civil  injuries  without  force;  for,  as  [  286  3 
the  bill  of  Middlefex  was  framed  only  for  adlions  of  trefpafs, 
a  defendant  could  not  be  artefted  and  held  to  bail  thereupon 
for  breaches  of  civil  contrafts.  But  to  remedy  this  incon- 
venience, the  officers  of  the  king's  bench  devifed  a  method 
of  adding  what  is  called  a  claufe  of  ac  etiam  to  the  ufaal 
complaint  of  trefpais :  the  bill  of  Middl.efex  commanding 
tl^e  defendant  to  be  brought  in  to  anfwer  the  plaintiff  of  a 
plea  of  trefpafs,  and  alfi  to  a  bill  of  debt  ^ :  the  complaint 
of  trefpafs  giving  cognizance  to  the  court,  and  that  of  debt 
authorizing  the  arreft.  In  imitation  of  which,  lord  chief  juf- 
tice  North  a  few  years  afterwards,  in  order  to  fave  the  fuitors 
of  his  court  the  trouble  and  expenfe  of  fuing  out  fpecial  ori« 
gihals  direAed  that  in  the  common  pleas,  befides  the  ufual 
complaint  of  breaking  the  plaintiff's  clofe,  a  claufe  of  ac 
itiam  might  be  alfo  added  to  the  writ  of  capias^  containing 

'  Tvft^tjus  Fttixsar,  102.  Append.  No  HI.  ^3. 


(2)  This  affidavit  muft  be  certain  and  pofitlve ;  for  an  affidavit 
made  upon  belief|  or  with  a  reference  to  fomcthing  elfe,  as  where 
the  plaintiff  fwears  the  defendant  is  indebted  to  him  in  ten  pounds  * 
or  upwards,  as  appears  by  his  books,  or  by  a  bill  delivered,  will 
not  be  fufficient,  unlefs  the  plaintiff  is  an  executor,  adminiilrator, 
or  affignee,  for  then,  from  the  nature  of  his  iituation,  he  cannot 
fwear  more  pofitively  than  from  belief,  or  from  a  refcKncc  to  the 
accounts  of  others.    1  &//00'/  Prac.  xia* 

the 
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the  ^oe  caufe  of  adion  ;  as,  *'  that  the  faid  Charles  the  de* 
**  fendant  may  anfwer  to  the  plaintiff  of  a  plea  of  trefpafs  in 
^  breaking  bis  clofe  :  and  alfo,  ac  etiam,  may  anfwer  him, 
^  according  to  the  cuftom  of  the  court,  in  a  certain  plea  of 
«*  trefj)afs  upon  the  cafe,  upon  promifes,  to  the  value  of 
*'  twenty  pounds,  tsfc.^^  The  fum  fworn  to  by  the  plaintiff' 
is  marked  upon  the  back  of  the  writ ;  and  the  (heriff',  or  his 
officer  the  bailiff*,  is  then  obliged  a£liially  to  arreil  or  take 
into  cuftody  the  body  of  the  defendant,  and,  having  fo  done^ 
to  return  the  writ  with  a  cept  corpus  endorfed  thereon. 

Ak  arre/f  muft  be  by  corporal  feiCng  or  touching  the  de- 
fendant^s  body  ;  after  which  the  bailiff*  may  juilify  breaking 
open  the  houfe  in  which  he  is^  to  take  him :  otherwife  he 
has  DO  fuch  power ;  but  mud  watch  his  opportunity  to  atreft 
him*  For  every  man's  houfe  is  looked  upon  by  the  law  to  be 
his  caftle  of  defence  and  afylum,  wherein  he  ihould  fuffer 
iK>  violence(3).  Which  principle  is  carried  fo  far  in  the  civil 
law,  that  for  the  moft  part  not  fo  much  as  a  common  citation 
or  fummons,  much  lefs  an  arreft,  can  be  executed  upon  a 
man  within  his  own  walls  ^.  Peers  of  the  realm,  members 
^  0^  }  of  parliament,  and  corporations,  are  privileged  from  arrefts; 
and  of  courfe  from  outlawries  K  And  againft  them  the  procefs 

*  Lrily  prft£l.  Reg.  u  ac  ttUm,  North*i         ^  Ff,  i»  4.   ig.*4i. 
Xfe  of  !«rd  Gullfoid.  99.  *  Wbitelocke  of  pari.  %o6,  2ff^ 

»    ■       ■  ■  ■- "I  .1^ ■  ■  ■    I  111        hi  «     I     ■    MM     1)1.      1^     ^ >    I     ■        ^  m   I  I  I  p  II  X 

(3)  A  bailiff  before  he  has  made  the  arreft  cannot  break  open 
an  outer  door  of  a.  houfe;  but  i£  he  enters  the  outer  door 
peaceaUy,  he  may  then  break  open  the  inner  door,  though  it  be 
the  apartment  of  a  lodger,  if  the  owner  himfelf  occupies  part  of 
the  houfe.  Cowp.  x*  But  if  the  whole  houfe  be  let  in  lodgings^ 
as.  each  lodging  is  then  confidered  a  dwelh'ng  houfe,  in  which 
bitrglary  may  be  ,  flatcd  to  have  been  committed,  fo  in  that  cafe 
I  conceive  the  door  of  each  apartment  would  be  confidered  an 
*oi*ter  door,  which  could  not  be  legally  broken  open  to  execute  an 
arreft.  Cowp.  2.  It  is  not  neceffary  that  the  arreft  fhonld  be 
made  by  the  hand  of  the  bailiff,  nor  that  he  (hould  be.  afiually 
ia  fight;  yet  where  an  arreft  is  made  by  his  affiftant  or  fol- 
lower^ ihe  baiMff  ought  to  be  fo  near  as  to  be  confidered  as  adting^ 
in  it.   Cowp*  65* 

6  tOL 
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to  enforce  an  appearance  mud  be  by  fummons  and  diftrefs 
infinite  j,  inftead  of  a  capias,  Alfo  clerks,  attorneysi  and 
all  other  perfons  attending  the  courts  of  juflice  (for  attorneys^ 
being  officers  of  the  court,  are  always  fuppofed  to  be  there 
attending]  are  not  liable  to  be  arrefted  by  the  ordinary  proccfs 
of  the  courti  but  mud  be  fued  by  bill  (called  ufually  a  bill  of 
privilege)  as  being  perfonally  prefent  in  courts  Clergymen 
performing  divine  fervice,  and  not  merely  (laying  in  the 
church  with  a  fraudulent  defign,  are  for  the  time  privileged 
from  arreds,  by  ftat.  50  Edw.  III.  c.  5.  and  t  Ric.  II. 
c«  16,  as  like  wife  members  of  convocation  a£luaUy  attending 
thereon,  by  ftatute  8  Hen.  VI.  c.  i.  Suitors,  witnefles,and 
other  perfons,  necefTarily  attending  any  courts  of  record  upon 
bufinefs,  are  not  to  be  arreded  during  their  a£lual  attend- 
ance, which  includes  their  necefiary  coming  and  returning  (4). 
And  no  arred  can  be  made  in  the  king*s  prefence,  nor  within 
the  verge  of  his  royal  palace',  nor  in  any  place  where  the 
king's  judiccs  are  afiually  fitting.    The  king  hath  moreover 

i  See  page  2S0.  the  ptlace  of  Weftmmfter  extendi,  by 

^  Bro.  Mr.  t.  hilli.  29. 1 2  Mod.  163.      ilat.  28  Hen.  VJII.  c  ■  1 2 .  from  ChariDg* 
>  See  Vol  IV.  276.    The  verge  ot     croia  to  Wefiminfter  haU. 


(4)  The  court  of  common  pleas  have  laid  down  this  general 
rule,  viz.  that  all  perfons  who  have  relation  to  a  fuit,  which  call 
for  their  attendance,  whether  they  are  compelled  to  attend  by 
procefs  or  not,  are  entitled  to  privilege  eunJo  et  redeundo^  provided 
they  come  bond  fide*  A  pcrfon,  therefore,  attending  the  court  to 
juftify  himfelf  as  an  honed  bail,  is  privileged.  I  H,  BL  636.  Bar- 
riders  arrefted  upon  the  circuit  have  frequently  been  difcharged 
by  the  judges.  Ibid.  The  court  of  king's  bench  have  refufed  to 
difchargc  a  creditor  of  a  bankrupt  arrefted  whilft  attending  the 
commillioners  to  prove  his  debt ;  but  probably  he  would  have 
been  difcharged  by  the  chancellor,  from  whom  the  commiffioners 
of  bankrupt  immediately  derive  their  authority.  4  71  i?.  377. 
The  king's  fcrvants  are  privileged  from  arreft ;  and  if  they  are 
taken  in  execution  they  are  entitled  to  be  difcharged  upon  motion. 
6  T.  R,  686.'  Where  a  caufe  is  referred  by  a  Yule  of  court,  the 
party  is  prote£lcd  from  arreft  whilft  attending  the  arbitrator. 

a  fpecial 
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a  fpccial  prerogative,  (which  indeed  is  Tcry  feldom  exerted",) 
that  he  may  by  his  'turit  of  proteBion  privilege  a  defendant 
from  all  perfonal,  and  many  real,  fuits  for  one  year  at  a  time9 
and  no  longer ;  in  refped  of  his  being  engaged  in  his  fenrice 
out  of  the  realm  ^.  And  the  king  alfo  by  the  common  law 
might  take  his  debtor  into  his  proteflion,  fo  that  no  one' 
might  fue  or  arreft  him  till  the  king's  debt  were  paid^:  but 
by  the  ftatute  25  Edw.  HI.  ft.  5.  c.  19.  notvrithftanding inch 

C  290  ]  protefHon,  another  creditor  may  proceed  to  judgment  againft' 
him,  with  a  ftay  of  execution,  till  the  king's  debt  be  paid ; 
unlefs  fuch  creditor  will  undertake  for  the  king's  debt,  and 

•  then  he  (hall  have  exectition  for  both.  And,,  laftly,  by  ftatute 

29  Car.  11.  c.  7.  no  arreft  can  be  made,  nor  procefs  ferved  upon 
a  funday,  except  for  treafon,  felony,  or  breach  of  the  peace. 

Wh€K  the  defendant  is  reguhrly  arretted,  he  mufl^  either 
go  to  prifon,  for  fafe  cuftody :  or  put  in  fpicial  hail  to  the 
(heriff.  For,  the  intent  of  the  arreft  being  only  to  compel 
an  appearance. in  court  at  the  return  of  the  writ,  that  purpofe 
is  equally  anfwered,  whether  the  (heriflF  detains  his  perfon, 
or  takes  fufficient  fecurity  for  his  appearance,  caUed  hM 
(from  the  French  word,  hailler^  to  deliver)  becaufe  the  de-* 
fendant  is  bailed,  or  delivered,  to  his  fureties,  upon  their 
giving  fecurity  for  his  appearance  *,  and  is  fuppofed  to  con- 
tinue in  their  friendly  cuftody  inftcad  of  going  to  gaol.  The 
method  of  putting  in  bail  to  the  (heriiSF  is  by  entering  into  a 
bond  or  obligation,  with  one  or  more  fureties,  (not  fi£Utious 
pertbns,  as  in  the  former  cafe  of  common  bail,  but  real, 
fttbftantial,  refpontihle  bondfmen,)  to  infure  the  defendant's 
appearance  at  the  return  of  the  writ  \  which  obligation  is^ 


•■*  ^r  Edward  Goke  iidvrms  ut, 
(ylfift.  131.}  that  herein  <' he  could 
4<  fiiy  notbing  of  his  own  exferience  ; 
**  for  albeit  queen  Elizabeth  ma'mcained 
^'  many  wars,  yec  ibe  gtanted  few  or  no 
^  protedlons;  and  herreafon  was,  that 
*<  he  wu  no  fit  Aibjeft  to  be  employed 
*<  in  her  fervice,  that  wm  fubjedl  to 
^  other  inea*i  anions  5  left  ibe  m^ght 


^  be  ehowght  Xa  delay  juftke.**  B^t 
king  WilliaiD,  in  169a,  granted  one  t» 
lordCutti^  to-  proted  him  from  .being 
outlawed  by  bis  taylor  :  (|  Lev.  33a*) 
which  is  the  laft  that  appears  upon  our 
boo^its. 

"  Pinth.  L.  454.    3  Lev.  3fi. 

^  F.  N.  B«  «8.  Co.  Iac&  jji. 

called 
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called  the  bail-bond^.  The  fherifF,  if  he  pleafes,  may  let  the 
'  defendant  go  without  any  fureties ;  but  that  is  at  his  own 
peril :  for^  after  once  taking  him,  the  flieriff  is  bound  to 
keep  him  fafely,  fo  as  to  be  forthcoming  in  court  \  otherwife 
an  a£kion  lies  againft  him  for  an  eC&ape.  But,  on  the  other 
hand^  he  is  obliged,  by  ftatute  23  Hen*  VI.  c.  lo.  to  take 
(if  it  be  tendered)  a  fufficient  bail-bond :  and  by  ftatute 
12  Geo.  L  c,  29.  the  iheriff  (hall  take  bail  for  no  other  fum 
than  fuch  as  is  fwom  to  by  the  plaintiff^  and  endorfed  on 
the  back  of  the  writ 

Upon  the  return  of  the  writ,  or  within  four  days  after  (5), 
the  defendant  muft  appear  according  to  the  exigency  of  the 
writ.  This  appearance  is  eSe£ted  by  putting  in  and  juftifying 
bail  to  the  aBion  ;  which  is  commonly  called  putting  in  bail  [  29X  j 
above.  If  this  be  not  done,  and  the  bail  that  were  taken  by^ 
the  iheriiF  below  are  refponfible  perfons,  the  plaintiff  may 
take  an  aflignment  from  the  flieriff  of  the  bail-bond  (under 
the  ftatute  4  &  5  Ann.  p.  1 6.),  and  bring  an  adlion  thereupon 
againft  the  (heriff's  bail.  But  if  the  bail,  fo  accepted  by  the 
Iheriff,  be  infolvent  perfons,  the  plaintiff  may  proceed  againft 
the  iheriff  himfelf,  by  calling  upon  him,  firft,  to  return  the 
writ  (if  not  already  done)  and  afterwards  to  bring  in  the 
body  of  the  defendant.  And,  if  the  iheriff  does  not  then 
caufe  fufficient  bail  to  be  put  in  and  perfeSied  above^  he  will 
himfelf  be  refponfible  to  the  plaintiff. 

The  bail  dbove^  or  bail  to  the  anion,  muft  be  put  in  either 
in  open  court,  or  before  one  of  the  judges  thereof;  or  elfc,  ' 
In  the  country,  before  a  commii&oner  appointed  for  that  pur* 
pofe  by  virtue  of  the  ftatute  4  W.  k  M.  c.  4.  which  muft  b^ 
tranfmitted  to  the  court.  Thefe  bail,  who  muft  at  leaft  be 
^wo  in  number^  muft  enter  into  a  recognizance^  in  court  cfr 
before  the  judgeor  commiflioner,  in  a  fum  equal  (or  in  fome 

P  Append.  No  lit.  §  5.  «  Ibid. 


(5)  la  London  and  Middlefex  fpecial  bail  in  th^  king^s  bench 
mnSi  be  put  in  within  four  days,  excluiive  of  the  return  of  the 
writ ;  in  any^ other  county  within  &x  days:  but  if- the  iaft  dsry 

fallf 
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cafes  (6)  double)  to  that  which  the  plaintiff  has  fworn  to  9 
whereby  they  do  jointly  and  feverally  undertake,  that  if  the 
defendant  be  condemned  in  the  aAion  he  (hall  pay  the  coft» 
and  condemnation,  or  render  himfelf  a  prifoner>  or  that  they 
will  pay  it  for  him :  which  recognizance  is  tranfmitted  to  the 
court  in  a  flip  of  parchment  entitled  a  bail  piece\  And,  if 
excepted  to,  the  bail  muft  be  perfeBedy  that  is,  they  muftyi^ 
iify  themfelves  in  court,  or  before  the  commiflioncr  in  the 
country,  by  fwearing  themfelves  houfekcepers,  and  each  of 
them  to  be  worth  the  full  fum  for  which  they  arc  bail,  after 
payment  of  all  their  debts. .  This  anfwcrs  in  fome  meafure  to 
Utiz^ipulatio  or  fattfdatto  of  the  Roman  laws*,  which  is  mutu- 
ally given  by  each  litigant  party  to  thcother :  by  the  plaintiff, 
that  he  will  profccute  his  fuit,  and  pay  the  cofts  if  he  lofes  his 
caufe}  in  like  manner  asour  law  ftill  requires  nominal  pledges 
of  profecution  from  the  plaintiff :  by  the  defendant,  that  he 
Ihall  continue  in  court,  and  abide  the  fentence  of  the  judge, 
much  like  our  fpccial  bail ;  but  with  this  difference,  that  the 
C  292  J  fidejupres  were  there  abfolutcly  bound,  judicatum  folvere^  to 
fee  the  cofts  and  condemnation  paid  at  all  events:  whereas  our 
fpccial  bail  may  be  difchargcd,  by  furrendering  the  defendant 
into  cuftody,  within  the  time  allowed  by  law;  for  which-  - 
purpofe  they  are  at  all  times  entitled  to  a  warrant  to  appre- 
hend hin>^  (7}. 

'  Append.  N«  III.  §  5.  t  Show.  201.    6  Mo4.  ajr. 

•  Jnfi.  /.  4.  /.  11,     Ff.  /.  A.     /.  8,      ' 


falls  on  a  funday,  it  may  then  be  put  in  on  the  monday  following* 
In  any  other  county  where  the  aaion  is  brought  in  the  com, 
mon  pleas  fpccial  bail  may  be  put  {n  within  eight  days,  i  Cramps 
Prac.  59. 

(6)  If  the  defendant  is  not  prefcnt,  and  does  not  enter  inti 
the  recognizance,  then  the  barl  are  bound  in  double  the  fum  fwom 
to.     z  Cramp.  ^6. 

(7)  The  bail  to  the  flieriff  cannot  take  and  furrender  the  dc« 
fendant  3  for  it  is  held,  that  nothing  can  be  a  performance  of  th€ 
condition  of  the  bail-bond,  but  putting  in  bail  above,  5  Burr.  2683  t 
except  the  defendant  voluntarily  furrenders  himfelf  to  the  fheriff 
befm  the  return  of  the  writ.  6  T.  R.  753. ,  But  bail  above  may 

be 


Chi  wgl^  2  iiW  n  o  K  is  i.  «$* 

Special  bail  is  required  (as  of  courfe)  only  ttpon  a^iions 
of  debt,  or  a£Uons  on  the  cafe  in  trover  or  for  money  due, 
where  the  plaintiflFcan  fwear  that  the  caufc  of  adion  amounts 
to  ten  pounds  :  but  in  adions  where  the  damages  are  preca- 
tious,  being  to  be  afTcfled  ad  libitum  by  a  jury,  as  in  adtions 
for  words^  ejeamcnt,  or  tr^fpaft,  it  is  yejjryjfejdom  Roffible  for 
a  plaintiff  to*  (wear  to  the  amount  of  his  caufc  of  a^ion ;  and 
therefore  no  fpecial  bail  is  taken  thereon,  unlefs  by  a  judge's 
order  or  the  partfeujar  Jiri^toais  of  the  c<»irt,  in  fome  pecu* 
liar  fpecieS  of  injiiricSj  as  in  cafes  cf  mayhem  or  atrocious 
battery ;  or  upon  fuch  fpecial  circumftances,  as  mal{;e  it  ab- 
j[9liitdy,:nccfffary..that  the  defendant  .fliouW  be  If ^pt-wi^Vi 
tbexeach  ofluftice,  AJfq  iQ  aftians  againft.heirs^,  executor^, 
and  admi.niftra|j^p^A>  for  debts  of  the  deceafed^.fpfcial  bail  i$ 
iiotdemand^blej^^oTthe  aftionis  nojt  {q  properly  againft,them 
•in  perfon,.as  aijai^ift  the>fFe£ks  of  $he  deceafcd'in  their  pof- 
feffion.  B^t  .fpecial  bail  is  required  even  of  tliep),  jn  a£kion? 
for  a  devajaytt^  or  wafting, the  goocls  of  ihq  deceafcdc.  that 
wrong  being  ot  their  own  commuting. 

"  Th06  much  for  ptoceft^i  ^^Aiicli  is^xAf  rrteabife'^tc^' bring 
the  defendant  iotoi  court,  in  order 't^  co*iteft -the  fiitt;  anS 
-abide  the  detirmiflation  of  the  law.  -'When  he 'appears  either 
\\\  perfott  as  a  prifbner,  or  oUt  upoi?  bail,  then  fdllbw  tlfe 
'phadtngs  between  the  parties,  whieB  we  fliall  confider  at  Ikrge 
in  the  nex^  chapferi^  r    .       ,     v>-  ,      .    *: 


^i^m^mt^^  urn     |>  ■  <■ 


4)e  put  in  withoift  the  defcirfanft's  confent,  who  may  the  neit  daV 

,fklEe  up  the •defi^hdant  imd  Surrender' kitn  in  difcharge  of  theii" 

.'fclves.     The  di^odant  is  cot^dcredf  in  tfee.  cuftody  of  hh  bail, 

:Who  may-,  theinrfprfi  apprehend  him.  without  any  "warranty  even  if 

ie'is^ttendiagac<>urtjDf  ji^ftj^^^  ok  is  a  bankrupt' >«ho  has  not 

•paiTed  his  1^  cx^iffination.  ^T.  R*2i<>.     And.if  .4ilie  defendarit 

Js  in  Qufto^y^^c^f ri>  a  civU.^ifti^n^^r.^upop.a  cnWj^^  charge, 

they  may  h^vca  \yni  ,p{  hatea/cQrp^s^  to -bring  dim  up  to  th€  court 

to  be  furrcndercd  In  difcharge  of  the  bail.   7  T,  R.  '226.     In  what 

cafe«anexbner<?tur,rnay  .been  Wed  upon  the  bail -piece,  and  for 

-^thejifoce^ditigsupWth^^  &c.    fee  tbe  various  books  of 

praaice?yitl^$«hyi  itis-ncceffat^f tkat  evciy;  ftudcAt,  vhff  itvtcnds 

;,  to  practice  the  kw,  fhould  make  himfelf  familiar. 

VquIU.  Y 
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«NAPTB&     tHE     twentieth; 


•  • 


OF    PLEADING. 


PLEADINGS  are  die  mutual  altercations  between 
tlie  plaintiff  and  defendant ;  which  at  prefect  are  fet 
down  and  delirered  into  the  proper  office  in  writing,  though 
formerly  they  were  ufually  put  in  by  their  counfel  aretenuj^  or 
^iva  voc€f  in  courts  and  then  minuted  down  bj  the  chief 
clerks,  or  prothonotaries ;  whence  in  our  old  law  French 
the  pleadings  are  frequently  denominated  the  par^l. 

IThb  rfitft  of  ihefe  is  the  tUctaration^  narrath  or  €OUHti 
antiently  called  the  taU  *  }  in  which  the  plaintiff  (bts  forth 
his  caufe  of  complaint  at  length :  being  indeed  only  an  am* 
.plification  or  expofition  of  the  original  writ  upon  which  his 
zGdon  is  foimded,  with  the  additional  circumftances  of  time 
and  place,  when  and  where  the  injury  was  committed.  But 
we  may  remember  ^  that^  in  the  king's  bench,  when  the  de- 
fendant is  brought  into  court  by  bill  of  Middlefex^  upon  a 
fuppofed  trefpafS)  in  order  to  give  the  court  a  jurifdi£tion, 
the  plaintiff  may  declare  in  whaterer  a^on^  or  charge  him 
with  whatever  injury  he  thinks  proper ;  unlefs  he  has  hekl 
him  to  bail  by  a  fpecial  ae  ttum^  which  the  plaintiff  is  then 
bound  to  purfue.  And  fo  alfo,  in  order  to  hare  the  benefit  of 
a  capias  to  fecure  the  defendant's  perfon,  it  was  the  antidit 
practice  and  is  therefore  ftill  warrantable  in  the  common 
pleaSf  to  fue  out  a  writ  of  trefpafs  yuan  claufumjregit^  for 
breaking  the  plaintiff's  close :  and  when  the  defendant  is  once 

.    •  AppeiuL  N*  IL  §  2.  N«  lU.  f  6.  ^  8«t  ^ag.  a^S.  iM.  1 

brought 
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bkought  in  apon  this  writ^  the  plaintiiF  declares  in  whatever 
zStion  the  nature  of  his  true  injury  may  require  i  as  in  an 
a£^ion  of  covenanti  or  on  the  cafe  for  breach  of  contrafl,  or 
other  lefs  forcible  tranfgrei&on  ^ :  unlefs^  by  holding  the  de« 
fendant  to  bail  on  a  fpecial  ac  etiam,  he  has  .bound  himfclf  to 
declare  accordingly* 

In  Icca^^StlonBf  where  poiTeflion  of  land  is  to  be  recovered^ 
or  dam^^ges  for  an,  aflual  trefpafs,  or  for  wafte,  bfc^  affefting 
land^  the  plaintiff  mu(t  lay^his  declaration  or  declare  his  in* 
jury  tfi>  have  happened  in  the  very  county  and  place  that  it 
really  did  happen  $  but  in  tran/itorj  anions,  for  injuries  that 
night  have  happened  any  where,  as  debt,  detinue,  flander^ 
and  thejikci  the  plaintiff  may  declare  in  what  county  he 
pleafes,  and  then  the  trial  mu(t  be  had  in  that  county  in  which 
the  declaration  is  laid.  Though  if  the  defendant  will  make 
affidavit,  that  the  caufe  of  adion,  if  any,  arofenot  in  that  but 
in  another  county,  the  court  will  dire£l  a  change  of  the  venue 
or  vi/nef  (that  is,  the  vicinia  or  neighbourhood  in  which  the 
injury  is  declared  to  be  done,}  and  will  oblige  the  plaintiff  to 
declare  in  the  other  county ;  unlefs  he  will  undertake  to  give 
material  evidence  in  the  firft  (i).  For  the  ftatute  6  Rich.  II. 
c.  7.  and  4  Hen.  IV.  c.  i8.  having  ordered  all  writs  to  be 
laid  in  their  proper  counties,  this,  as  the  judges  conceived^ 
impowered  them  to  change  the  venue^  if  required,  and  not 
to  in(ift  rigidly  on  abating  the  writ :  which  pradice  began  in 
the  reign  of  James  the  fird  "*•  And  this  power  is  difcretionally 
exercifed,  fo  as  to  prevent  and  not  to  caufe  a  defeat  of  juf- 
tice.  Therefore  the  courc  will  not  change  the  venue  to  any 
of  the  four  northern  counties,  previous  to  the  fpring  circuit  | 

*  ^  y«iitr.  259.  FiVm.  231.  Styl.  pra£t   Reg.  (tdiit 

*  Raftell  /.  Detti.  184.  i.  Tit«.  j^hr,     1657.)  331. 
t«  BrUfi.  iS.  Salk.  670.     Trye*s  Jut 

'  ( I )  But  if  he  fails  to  produce  at  the  trial  material  evidence  of 

t\kt  caufe  of  aSioD  in  the  county,  in  which  he  has  laid  it,  he  muft 

he  nonfuited,  though  he  might  have  recovered  a  vcrdifi  in  another 

eounty.    t  Bt.  Rtp*  103 1. 

T  a  becaufc 


*   ■*  "^  '      ■    ^   -^    •*   .\    -    ■*  •  - 
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b^caufe , there  tlie  ^iTes  arc'BolJcn  onYy  orice'a^  at ^ the' 

ti^c  of  the  fumnier  circuit.  \  Arid  it  will  fomeCimeS  remove* 


r  20  C'  ]     '^^  IS  generally  ufual  in  afliqii^  upon  the  cafe  to  fet  fbrth 
fcveral  cafes,  by  different  row///jrJn  the  fame  dcclsfi'ation'jtb  that 
if'  tlie.  plamtiff'fails  m  the  proof  oifon(i,  he  mky  fiicceed  iiP 
another.     As>  in  ari  a£tiori  oh  the  cafe  upon  an  ajjum^ttiot^ 
gjJods  fold  and  delivered,'  the  ^laint?iff 'iifti^lly  touAts  trt  AtA. 
dares,  firft|  upon  a  fettled  and  agreed  pHce  between  him  and^ 
the  defendant  \  as  that  they  bargained  Tor  twenty  pounds:  and^ 
left  he  ihpuld  fail  in  the  proof  of  thisi  he  counts^litcWife  upoit* 
a  quantum  valebant  j  that  the  defepjiant  "bb Jght  c^thfet  gobdi,1 
and  agreed  to  pay  him  fo  much  as  they  were  reafonably  worth; 
and  then  avers  that  they  wei;c  worth  other"' t wehty' pounds  r 
and  fo  on  in  three  or  four  different  ihapes, ;' and  ^t  laft  con«' 
eludes  with  declaring,  that  the  defendant  had  rdfu fed' to^ fill- 
fU  any  of  thefe  agreements,  wh^eby  he  is  endam^^ed  to  fuch 
a  value. .   And  if  he.  proves  the  cafe  laid  ih  anV^oiii^  bF  his' 
counts,  .though  he  fails  in  die  ^(l,  he  fhall  recoVer  prdpor^^ 
tionable  <iamages.     This  de<;larati6n'  always  c(Mc)ul!6^  wkh^ 
tbefe  words,  «*  arid  thereu]()ori  he  brings//?/;*' '&c^**!?«^^^ 
«  ducitfeEtam^'  &c.  By  \vhichwdrds,/ttf/oryfffiif/;iy!^f^A;;i 
were  anticntly  undefflood  the  witneflcs  or 'followeife  'of  tbe- 
plaintiff  ^  For  in  former  times  the  law  would  ndtputthe'de*' 

*    .       «  Stra.S 74.--^MyIockT.  SsdadiDC,  Trw.  4  C««. /it  if.. -ft.  '       '    * 

'  Sdd.  onFortefc.  c.  21.  •      ^ 


'•     ., 


(2)  The  court  will  sot  change  the  ventte  in  aii  a6^on'  broug&t 
upon  a  fpecialty,  a  proiniflbry  not«,  or  a  bfll  of  e^cchaoge ;  yetin, 
one  cafe  ^here  the  a£iioB  was  upon  a  bond,  and  the  witneffes  of 
both  partie9  !^ycd  in  th<  county  to,  which  the  defendant  prayed 
the  venue  ni^ht  be  changed,  the  court  ordered  it  to' be'  c^si^jg^ 
upon  condition  that  the  defendant  flioidd  bring  no  writ ' of 'tn&ty 
and  fhould  give  judgment  of  the  term  preced&g  thr  triaL    i  T.  R*- 

7«U.    ...  .     ^r  -'S^   .•     .     .-..1       ......  J 


4  "^  '^  fendant 


fendant  to  the  troubleof  anfwering  the  chargej^till  th^  plaintiff 

had  made  out  at  leafl:  a  probable  cafe  ^.  But  tiie  a£lual  produc* 

tion  oliMfiiity  the  feBa^  oxfolloweri^  is  now  antiquated  ;  and 

^tath  been,  totally  difufed,  at  leaft  cveir  fince  the  reign  of  Ed- 

\  ward  the  third^  though  the  forxxi  of  it  ftiU  continues. 

At  the  end' of  the  declaration  ^re  adda^alfo  the  plaintiff'^ 

common  pledges  of  profecution,  Jc^  JDoe  and  Richard  Roe^ 

'  which,  as  we  before  obferved  \  are  now  mere  names  of  form  \ 

.  though  formerly  they  were  of  ufe  to  anfwer  to  the  king  for 

.the  amercement  of  the  plaintiff^  in  cafe  hewere  nonfuitecJ, 

barred  of  his  a^ion,  or  haid  a  verdi£i;  or  judgment  agamft 

Jbinqf  ^    For,  if  ^xe  pllaintiff  ntgled^s  to  deliver  a  4e(4anKtion 

^  for  two  terms  after  the.de£endant  app^ars^  or  i^  guilty  of  otlx^r 

delays  or  default  agi^inft  the  rples  of  Ia>v  in.aj^y  fubfequept 

,  ftage  qf  theadiion,  he  is  adjudged  not  io  follonv  oi*  purfue  his  r  ^^  q 

Teme4]r  a$  he  ought  to  4o>  and  thereppon  a  nonfuit^  or  no$i    > 

profsquitur^  is  ente^e^  $  and  I;e  is  fslid  to  be  nwj^roid.     And 

for  thus  defercing  his  complaint^  after  makjng  a  £alfe  q|aim  or  ^   ..  ^^ 

fopotplafnt,  (ptofalfo  clamore fuo% )  he  (hal)  not  qnly  pay  cofts 

to  the  defendant,  but  is  liable  tp  be  amerped  to  the  king, ,  A 

retraxit  differs  from  a  nonfuitj  in  that  the  one  i»  negative,  and 

the  othqr  pofitive :  the  nonfuit  is  a  mere  default  and  neglof^  pf 

.  |:lie  plaintiff,  and  therefore  he  is  allowed  to  begin  his  fuit  again, 

upon  payment  of  cqfts  \  b^t  a  retraxit  is  an  bpien  and  vo}u^» 

tary  reni^ncia^ion  of  his  fuit,  in  court,  and;  by,  ^his  lie  fpr 

.  ever  Iqfes  his  afiion.  A  difconiinuance  is  fomewh^(;,fimilar  to 

'  a  nonfuit :  for  when  a  plaintiff  leaves  a  chafm  in  ^he  proceed- 

j  jngs  of  his  c^dTe,  as  by  not  con^i^uing  the  »prof  c^  of^gqlaj^y 

from  4ay  to  day,  s|nd  ^iqfxe  tp  |iine,  s^s  he  ought  to  dp,  she  fuit 

\\%  difcontinu^d,  and  the  defendant  is  no  longer  ;{}04;in4  to  af- 

•;  tend  5  bu^  tfxe  plaintiff  myft  b^igio,  sjgain,  by  f»ing'q\j£  a  ncfw 

-  ftrigiaaj,  ,Hfu%lly  payi^^xpft^  to  h^  antagonift..  Antijen^Iy^  by 

tb^di^rnip^of  fb^)si9g»al)/!|itiS|}«p^g:diMg  in  hi§C9urcswere,at 

«H>pcQ  difcQUtinUedi  ^Ad  the  plaintiff  w^s  qW ^d.lP  r^ngw  ^he 

:  j»!ocef&,  hy  fuing  opt  ^  freiK  writ  from  tl^  f^c^^lfov.;  xhe  virtjie 

^  «  Bc«^. 400.    FIct.;/.  a.  'C.j6.  *  3  Bul/lr,  ^7^.    4  Inft.  1S9, 

>  See  pa|.  »7;j^..      '         ^    ..     "  -.,      ._.,  .^,.  ^   , 

:-  1  Y  3  of 
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of  the  former  writ  1>eing  totally  gone,  and  tlie  defendant  no 
longer  bound  to  attend  in  confequence  thereof :  but,  to  pro- 
vent  the  expence  as  well  as  delay  atfetidlng  this  rule  of  Iaw» 
the  ftatute  i  Edw.  VL  c.  7.  ehafis,  that  by  the  death  of  the 
Idng  no  aAion  (hall  be  difcontinued ;  but  all  proceedtugi 
ihall  ftand  good  as  if  the  fame  king  had  been  living. 

When  the  plaintiflPhath  dated  his  cafe  in  the  declarationt 
It  is  incumbent  on  the  defendant  within  a  reafonable  time  to 
make  his  Jeff  nce^  and  to  put  in  zp/ea  §  elfe  the  plaintiff  wiU  at 
once  recover  judgment  by  default  ^ot  mbUdicit  of  the  defendant, 

CefencEi  in  it's  true  legal  fenfe,  fignifies  not  a  juftificatioQ, 
prote&ion,  or  guard^'^ich  is  now  it's  popular  (ignification  ; 
but  merely  an  (^/^/y  A  denial  {from  the  French  verb  defender) 
of  the  truth  or  validity  of  the  complaint.  It  is  the  cofitejtatia 
Etis  of  the  civilians :  a  general  afiertion  that  the  plaintiff  hath 
no  ground  of  aflion,  which  affertion  is  afterwards  extended 
r  997  3  ^"^  maintained  in  I?is  plea.  For  it  would  be  ridiculous  to 
fuppofe  that  the  defendant  comes  and  defends  {ox ^  in  the  vul* 
gar  acceptation,  juftifies)  the  force  and  injury,  in  one  linei 
^nd  pleads  that  he  is  not  fuUty  of  the  trefpafs  complained  of, 
in  the  next.  And  therefore  in  adions  of  dower,  vherc  the 
demandant  doih  not  count  of  any  injury  done,  but  merely  de<? 
snands  her  endowment  \  and  in  a(&fes  of  land,  where  alfo 
there  is  no  injury  alleged,  but  merely  a  queftion  of  right  (late4 
for  the  determination  of  the  recognitors  or  jgry,  the  tenant 
mnkes  no  fuch  defence  *.  In  writs  of  entry  *,  where  no  injury 
is  Rated  in  the  count,  but  merely  the  right  of  the  demandant 
and  the  defefiive  title  of  the  tenant,  the  tenant  comes  and 
defends  or  denies  iii  right j  Jus  fauni;  that  is,  (as  I  unde^ftand 
it,  though  with  a  fmall  grammatical  ins|ccuracy|)  the  right  of 
the  demandant,  the  only  one  exprefj^ly  mentioned  in  the  plead- 
ings  :  or  elfe  d4snies  his  own  right  to  be  fueh,  as  is  ibggeft^ 
by  the  count  pf  the  demandant.  And  in  writs  of  right  **  the 
tenant  always  comes  and  defends  t)ie  right  of  the  demandant 

*  Raftal.  eatr.  S34.  *  Vol.  If*  Append.  M*  V.  f  s» 
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and  his  UaSiAf  JUS proiiiSi  S.  itfiijinam  i^iut^^  (or  elfe  the  fei- 
fin  of  his  anceftor,'  upon  which  he  counts*  as  tbecafe  may  be,) 
and  the  demandant  may  reply,  that  the  tenant  unjuftly  defends 
his,  the  demandant's  right,  and  the  (eifin  on  which  be  counts^ 
AH  which  is  extremely  clear,  if  we  underftand  by  deftnce  an 
^fp^tim-ot  demif  but  isotherwHe  inexplicably  difficult^* ' 


Th9  eourts  were  formerly  very,  nice  and  curious  with  re- 
fpeft  to  the  nature  of  the  defence,  fo  that  if  no  defence  was 
made,  though  a  fufficlent  pleji  was  pleaded,  the  plaintifffhould 
recovjcr  judgment':  and  therefore  the  book  intitled  novae 
matraiiones  or  the  new  tafyx'f  at  the  end  of  almoft  every  county 
narratht  or  tale,  fubjoins  fuch  defence  as  is  proper  for  the  de« 
feadant  to  make*  For  a  general  defence  or  denial  was  not 
prudent  in  every  fituation,  fince  thereby  the  propriety  of  the 
writ,  the  competency  of  the  plainti/F,  and  the  cognizance  of 
the  court,  were  allowed.  By  defending  the  force  and  injury 
the  defendant  waived  all  pleas  of  mifnofmer^S  by  defending  the  [  29I  ] 
damages,  all  exceptions  to  the  perfon  of  the  plaintifF)  and  by 
defending  either  one  or  the  other  when  and  vfhere  it  (hould 
behove  him,  he  acknowledged  thejurifdi£lion  of  the  courts 
But  of  late  years  thefe  niceties  have  been  very  defervedly 
difcountenanced  ^  \  though  they  ftill  feem  to  be  law,  if  in* 
lifted  on  '• 

Before. defence  made,  if  at  all,  cognizance  of  the  fuit  muft 
ht  claimed  or  demanded  }  when  any  perfon  or  body  corporate 
hath  the  franchife,  not  only  of  holding  pleas  within  a  particu* 
lar  limited  jurifdidion,  but  alfo  of  the  cognizance  of  pleat t 

9  Co.  Efifr.  1 8s.  bme  J<yt  enfendn  ftdlfi  exfufi  it  tort  s 

f  Nov.  Karn  %%o*  hBs,  1534.  Uy  firmyt  per  fount t^  et  fait  fi  fartu 

4  The  tnii  reafon  of  th!i,  iayt  Booth,  si  pit  \  tt  per  tant  quUdeftiid*  }n  damj' 

(on  r^t  aAioiiiy  94  1 11. )  1  ^^^  never  getf  il  affirm  hfartt  akie  dtfrt  refpondu  | 

ytx  find  I  ib  little  did  fat  ttadtrAMMl  o£  it  per  tani  qml  dtftnJe  ou  tt  quant  it  it» 

prin^plei !  vtra^  U  accepti  la  fthr  de  ecurt  dtco* 

'  Co.  Litt.  l^y,  wprt  au  tritr  htr  pti.     (Mod,  ttnend, 

•  Edit.  1534.  €ur.  408.   fdit.  1534.]    See  alfo  Co* 

*  ThekMl.  dig*  /.  14.  e.  t«  psg,  $$7,  lift,  itj, 

«  Ew  la  itfentofwi  U}  €befit  ntttt-  ^  Sajj(,  «|^^     |^j  Raym.  %%%4 

ieuiz  s  p9r  tmt  pildrftmh  tert  Hfint^  «  Cartt  S30.    Lord  Rajm.  117. 
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and  that,  either  fmthottt  any  words  ezcfatfiTe  of  ot&er  courts, 
which  entitks  the  lord  of  the  franchife,  wheneirier  any  fuU 
that  belofigs*  to  his  jurifdidion  is  commenced  in  the  courts 
at  Weftminfter,  to  demand  th^  cognizance  thereof ;  or  nukb 
fuch  exclttfive  words,  which  alfo  entitle  the^efenda^t  to 
plead  tothe.jurifdi£kion  of  thexonrtr.  ^  Upoa  tbis;  claim  o£ 
cognizance,  if  allowed,  all  proceedings  (hall  ceafe  in  the  fu- 
pcrior  court*  and  the  plaintiff  is  *lcft  at  liberty  to  p^rfue  his 
remedy  in  the'fpccial  jarifiiiflton.  As,  when  a  fcholar,^  or 
other  privileged  perfon  of  the  tmkerfities  of  Oxford  or  Cam- 
bridge Is  impleaded  in  the  courts  i^  Weftminfter,  for  any 
eaafe  of  a6kion  whatfocvcr,  unlets  upon  a  ^ueftion  of  free- 
Rbld'*;'  '  Ih'thcfc  cafes,  by  the  chartier  of  dbofc  learned  bo. 
dies,  confirmed  by  z6t  of  parliamehty'  the  chancellor  or  ^lee- 
chanc'ellor  may  put  in  a  claim  of  cognizance;  which,  if  ipade 
m  due  tinie  and  form,  and  with  due  proof  of  the  fadd  alleged, 
28  regularly  allowed  by  the  courts*.  It  muft^be  demanded 
•  ^  •  J  before  full  defence  is  madc*^  or  imparlance  prayed ;  for  thefe 
arc  a  fubmifHon  to  the  jurifdiftion  of  the  fuperior  court,  and 
the  delay  is  a  laches  m  the  lord  of  the  franchife  :  and  it  will 
riot  be  allowed,  if  it  occafions  a  failure  of  juftice  ^,  or  if  an 
£  ^99  ]  siQiotthe  brought  againft  the  perfon  himfelf,  who  claims  th^ 
'  franchife,  unlefe  he  hath  alfo  a  power  in  fiich  cafe  of  n^aking 

another  judge  ^. 

-  After  defence  made,  the  defendant  muft  put  \k\h\%plea. 
Bu"t,  before  he  defends,  if  the  fuit  is  commenced  by  rapia$ 
or  latitat^  without  any  fpecial  origina^^  he  is  entitled  to  de. 

7  7.  Lox'd  Raym.  S^S.  10  Mod.  xz6*  of  the  cognizance,  rs  carious  and  worth 

..   ?  Soepag.  83.  ;  tranfcribing.— y«o  wmi  dirm  utrfakU, 

■  H^rdr.  505,-  En  a/tun  iemfs  fuit  un  /«/><»  ei  avtit 

^  Rail.  £ntr.  itS,  &e.  /aU  wr  grfndpfftncgt  tt  U  cardUuh  ptn* 

.  *  i  Vcnti;.  363.         .  .       ,  drfntajftyetdiff^ttitaluyj^^^eecafii:]^ 

.     *  Hob. Sy.  Year-book/'^.  ^.Hen,  VI  ^U^U  "  jnAjcu  mt,r  et  ik  di/^yau^ 

.90.    latl^is  latter  cafe  ihe  chancellor  of  "  von  poJfumuSj  fuia  tapvt  ei  eccU^  ^ 

CUford  daimert  cognisance  of  an  ai^Ion  '<  judka  teipjum  :"*'  a.  VapcAol  dit,  **ju~ 

of  >  trefpafs   brought   ajt^aoft  hiinr<£^;  **  dico  mt  crpiMni**  it  fuit  C9mhupus\ 

which  was  difa! lowed,  becaufe  he  fliou|d  4t  ap/es^f^  unfunff^.    Et  in,u9  cms  i( 

not  be  judge  in  his  own  caufe.  The  ar.  fuit /on  jugf  4^f»it(y  'l^  *M*'^.  ntfiipa$  iml 


gunaent^Ccd  b;  .(^rjeap|j^iUi6|,  oa  behalf      canvinifK^  fuc  tm^hmejut  jure 

.<  Y  mand 
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mand  one  impafiunn^i  or  Iktriiia  hqvrnil ;  tfnA  miy,  before  he 
pleads,,  ha^e  more*  time  granted  by  conit;rft  6f  thecourt ;  to 
fcc  if  Jiecan  end  the  matter  amfcably  without  farHicf  fuifj'by 
talking  with  the  platntiiBF:  a  practice,  which  is^  fuppcfed  to 
bave  arifen  from  a  prineipte  of  religion,  in  obedience  to  thaft 
precept  of  the  gofpel,  *<  iagree  with  thine  adverfary  quickly^ 
^  .whiUt  thott  art  in  the  nvay  widi  him^.^     And  it  may  be  olft- 
Served  that  this  gofpel  precept  has  a  plain  reference  to  the 
Roman  law  of  the  twelve  tables,  which  exprcfsly  dircfted 
the  plaintiff  and  defendant  to  make  up  the  matter,  while 
they  were  in  the  way^  or  going  to  the  praetor— m  via,  rem 
uti  pacunt  orate.     There  are  alfo  many  other  previous  fteps 
which  may  be  taken  by  a  defendant  before  he  puts  in  hiisi  plea. 
He  may,  in  real  aAions,  demand  a  view  of  ^he  thing  in  quef- 
tion,  .in  order  to  afcertain  it*s  identity  and  other  circum- 
jti^iKes.  '  He  may  crave  cyer^  of  the  writ,  or  of  the  bond,  or 
iOther  fpccialty  upon  which  the  a£lion  is  brought ;  that  is  to 
iear  it  read  to  htm  ;.the  generality  of  defendants  in  the  timet 
of  antient  fimplicity  being  fuppofed  incapable  to  read  it  them- 
felves :  whereulposi  the  whole  is  entered  verbatim  upon  the 
itcord,  and  the  defendant  may  take  advantage  of  any  condition 
or  other  part  of  it,  not  dated  in  the  plaintifPs  declaration. 
Jn  real  afibions  alfo  the  tenant  may  pray  in  aid^  or  call  for  af-  r  ^^  T 
iSftance  of  another,  to  help  him  to  plead,  becaufe  of  the  fee- 
blenefs  or  imbecility  of  his  own  eflate.     Thus  a  tenant  for 
life  may  pray  inlaid  of  him  that  hath  the  inheritance  in  re- 
mainder or  reverfion  ;  and  an  incumbent  may  pray  in  aid  of 
^he  patron  and  ordinary :  that  is,  that  they  Oiall  be  joined  hi 
the  a^ion  and  help  to  defend  the  title.     Voucher  alfo  is  the 
calling  in  of  fome  perfon  to  anfwer  the  a£tion,  that  hath 
warranted  the  title  to  the  tenant  or  defendant.    This  we  ftill 
ixiake  ufc  of  in  the  form  of  common  recoveries  \  which  arc 
.grounded  on  a  writ  of  entry;  a  fpecies  of  a£l:ion  that  we  may 
temember  relies  chiefly  on  the.weaknefs  of  the  tenant's,  title^ 
^hp  therefore  vouches  another  perfon  to  warrant  it.     If  the 
irouchee  appears,  he  is  made  defendant  in  (lead  of  the  vouchor : 


•  Append.  Ko  III.  §  6i 
'  GUb.  Hift.  Com.  Pi  35. 
S  Matt.  Y.  ^5* 
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bttty  if  he  afterwttrds  maket  d6falllt^  tecortqr  Iball  be  had 
;^inft  the  qrigipfd  defendant  i  and  he  (ball  recover  o?er  an 
cquiTaleot  in  value  againft  the.  defijQittil  vdvchee.  la  ailifes 
indeed,  where  the  principal  queftion  is,  vifhcthcr  the  demaad* 
ant  or  his  anceftors  were  or  were  not  io  poffeffiontill  the  oofter 
happened,  and  the  title  of  the  tenant  is  little  (if  at  all)  dif- 
cufl^dy  there  no  voucher  is  allowed;  but  the  tenant  may 
bring  a  writ  of  nvarrantia  chartoi  againft  the  warrantor,  to 
compel  him  to  affift  him  with  a  good  pka  or  defence,  or  dfe 
to  render  damages  and  the  value  of  the  landt  if  recovered 
againft  the  tenant^.  In  many  real  anions  alfo',  brought  by 
or  againft  an  infant  under  the  age  of  twehty  one  years,  and 
alfo  in  anions  of  debt  biought  againft  him,  as  heir  to  any  de* 
ceafed  anceftor,  either  party  may  fuggeft  the  nonage  of  the 
infant,  and  pray  that  the  proceedings  may  be  deferred  till  his 
full  age ;  or  (in  our  legal  pbrafe)that  the  infant  may  have  his 
age,  and  that  thtfarolmay  demur,  that  is,  that  the  pleadings 
may  be  ftaid ;  and  then  they  (ball  not  proceed  till  his  full  age, 
unlefs  it  be  apparent  that  he  cannot  l>e  prejudiced  thereby  "•• 
But,  by  the  ftatutes  of  Weftm*  1.3  Edw«  h  c.  46.  and  of 
Glocefter,  6  Edw.  I.  c.  a.  in  writs  of  entry  Jur  itffnjin  in 
fome  particular  cafes,  and  in  a£Hons  aunceftrel  brought  by 
f  301  1  ^^  infanty  the  parol  (hall  not  demur :  otherwife  he  might  be 
deforced  of  his  whole  property,  and  even  want  a  maintenance, 
till  he  came  of  age.  So  likewife*in  a  writ  of  dower  the  heir 
iball  not  have  his  age ;  for  it  is  neceflary  that  the  widow's 
claim  be  immediately  determined^  elfe  (he  may  want  a  pre- 
fent  fubGftence".  Nor  (hall  an  infant  patron  have  it  in  a 
fuofi  impedit^i  fince  the  law  holds  it  neceflary  and  expedient 
that  the  church  be  immediately  filled. 

When  thefe  proceedings  are  over,  the  defendant  muft 
then  put  in  his  excufe  or  plea.  Pleas  are  of  two  forts  \  di^ 
latorj  pleas,  and  pleas  to  the  affio/t.  Dilatory  pleas  are  fuch 
as  tend  merely  tP  delay  or  put  off  the  fuit,  by  queftioning 

fc  r.  N.  B.  135,  «  I  Roll.  Abr.  I37» 

*  Dyer,  137.  •  Uulf  13s. 

*       •  finch.  L.  36g, 
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the  propriety  of  ttie  remedy,  rather  than  by  denying  th&  in* 
jury :  picas  to  the  a^ion  are  fuch  ^  difpute  the  very  caufe 
of  fuit.  The  former  cannot  be  pleaded  after  a  general  im* 
parlance,  which  is  an  acknowkgement  of  the  propriety  of 
the  aAion.  For  imparlances  are  either  ^^ii^rii/,  of  which  we 
have  before  fpoken,  and  which  are  granted  of  coarfe  ^  or 
/pecialf  with  a  faving  of  all  exceptions  to  the  writ  or  county 
which  may  be  granted  by  the  prothonotary ;  or  they  may  be 
ftiil  morefpeciai^  with  a  faving  of  all  exceptions  whaCfoevcr, 
which  .are  granted  at  the  difcretion  of  the  coart  K 

I.  DiLAToRT  pkas  are,  f»  To  die  jurtfiiBton  of  the 
conrt :  allegim:,  that  it  ought  not  to  hold  plea  of  this  in- 
jury, it  arifing  in  Wales  or  beyond  fea  \  or  becaufe  the  land 
in  queftion  is  of  antient  demefne,  and  ought  only  to  be  de» 
manded  in  the  lord's  court,  (9V«  1.  To  the  dtfaUlity  of 
the  plaintiff,  by  rtrafon  whereof  he  is  incapable  to  com« 
mence  or  continue  the  fuit ;  as,  ths|t  he  is  an  alien  enemy^ 
outlawed,  excommunicated,  attaintifd  of  tn*afon  or  felony^ 
under  a  praemunirt^  not  in  rerum  natura  (being  only  a  fie* 
titiout  perfon),  an  infant,  a  feme-corrrt,  or  a  monk  pro« 
feffed.  3*  (n  abatement  1  which  -abatement  is  either  of  the 
writ,  or  the  count,  for  fome  defed  in  one  of  them ;  as  by  [  302  ] 
mifnaming  the  defendnnt,  which  is  called  a  mjhofmers  giring 
him  a  wrong  addition,  as  efquire  inftead  of  knight  g  or  other 
want  of  form  in  any  material  refpe£t  (3).  Or,  it  may  be,  that 

9  i«  Mod.  5s9ff 


(3)  AO  dilatory  pleas  are  ^lled  pleas  in  atatment,  in  contra* 
diftindion  to  pleas  in  bar.  By  the  4  &  5  Ann.  c«  16.  and  the 
pradice  of  the  courts,  qo  plea  in  abatement  can  be  receiTcd  unleft 
the  defendant  proves  the  truth  of  it  by  aAdant*  i  Crati^*  i$t* 
^Burr,  %6\K 

Thefe  pleas  are  not  fiiTOured  by  the  courts,  and  they  muft  be 
fifed  within  four  days  after  the  day  upon  which  the  declaration  is 
deliTercdf.both.  days  being  inclufive*    i  T,  R*  977.  5  T.  R*  aio» 

Where  an  a£Uon  v  brought  againft  one  or  (bnie  only  of  a  num« 
\€t  of  partncrii  if  the  defendant  or  dcfrndaats  iound  to  take  ad- 

13  irantage 


.ihe  pkkitiflFi^ciiead)  ibr  tfae-death  of-^Idver,.past7,is.at(^(^ 

an  absitcoient  of  the  fuitv  : And. in. ;^ioiu  merely. ji^ 

arifiDg  tn  dili^o^  for  wroage  actually  ^one^occmimltted.l^ 

>hc  ckfendant, .  as  trefpafs,  battery>af|d  iland^j,.  the  xule  is 

ti^Tit^nh  ptrfofiaiu  inaritur  €um  perJonar\\  an^  it  never  flia}l 

ht  revived  either  by  or  againfl  the  <xel>utpr^  or  9ther  (epre- 

fen tatj v^s.    For  neither  the  executoiF^  ^-  ,tbe .  plaintiff  have 

received,  nor  tliofe  of  the  defendant  have  committed,  in  their 

^p.wn  perftemal  capacity,  any  mannef  pf  wron^  or  injury. .  But 

in  adlions  arifiogy^tf  <r0>i/r«^i^,' by. breach  of  promife  and  t^' 

like,  where  the  right  defcends  to  the  reprefentatives  oLthe 

•plaihtifF,  and  thofe  of  tlie  defendant  biave^afl)^ -to, anfwer 

•  the  demand^  though  :ibe  fuita  ihail  $ibate  by  the  death  of  tl^ 
parties^  yet  they  may  bie  reyived  againftor  by  the  executors Ix 
being  indeed  rather  a&tons  agamft  the  property  than  the  per- 

ifon,  in  which  the  exQcutoTft^have  now  the  fame  iatereft  that 

•  their  t^ftator  had.  before;     .     . 

These  pleas  to  the  jurifdifUon,  to  the  difability,  or  in 

^abatement,  weare  formerly  very  often,  ufed  as  mere. dilatory 

pleas,  without  any. foundation  of  truth^  and  calculated  onlv 

.  for  delay ;  but  now  by  ftatute  4  &  5  Ann.  c.  16.  no  dUatocy 

plea  is  to  be  admitted,-  without  affidavit  made  of  die  truth 

thereof,  or  fpme  probable  matter  ihewn  to  the  coMrti  to  indtij^e 

•  them  tp  believe  it  true.  .And  with  refpe£l  to  the  ple^s  thei^- 

:.  .  .  ^rJ  4.1ffift;  315,*     .'     .  ...   'Afarcb.  14. 
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vantage  of^he^artnerfliip,  it  muft  be  pleaded  Jn  abatement,  or  it  is 

fuppofed  to  be  waived.  And  the  plea  in  abatement  muft  ftate  ^ho 
*are  the  real  partners,  t  SL  Refi.'^^j.  If  one'  of  fcvcr^' |)art- 
' owners  of  a  ciiattel,  a6  of  a  fhip  fuc  alone,  and  although  this  s^- 
*  years  by  the  dtclaration,  for  an  injury  done  to  the  chattel,  the  &- 
Teifdarrt:  darf  oiily 'take  advantage  of  this  by  a  plea  in  a()atemeiit  j  bit 

if  there  is  no  fuch  pita,  the  plaintiff  may  recover  daniajgcs^fcr  fis 
'**!hare.-  6  T.  i?r 7^6.  'Arid ^f  another  part-owner  bnrigs" a  fimilar 
"^ftion,  then  the  defendant  caHnot  ple^'m  afia^metit  that  thifii-- 

werpaxt-ovSnef  ly  not  Jdiiftd  i'A{he'zdSbn:^i^c^^k^^y^^^ 
-fained  ^cempenfatioii  Kf  t|ie'^S8yy^46?r/t^fi8fa^-f  ^^^ 

3-:.;_/  CI  ^Iches, 
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k  declaration  or  wrir/'tmlels'tKe  ^defendant  wiH  ifi  A6  faifid 
piea^^ivfe  tfce  15!aintiff  a  better**,  that  is,  flicw  him  ho>^  it 
ftiight;B6  afifehd'ed/'that  ttei'e  miyndt  be  tw6  dbjeaiont 
6^'6ii  ^hi , ft'trieaccbtirft.  Neither;  by  ftatate  8  &  jj'W:  IIT. 
c.^i.  ftiaH  i'ny  plea' in  abatement  be  admitted  in  any  fuit 
fOT'paVtitipfi St \ir\6k y nor'shalltHe  fame beiabated'by reafea 
ormdeath  t)f  Any'tehant.  ^     -    . 

1 

*V'Aix  pleas' tD'^e  jorifdiAicm  contbdit  to  ihe  c6ffi\9m^  [  303  3 
ofi.the:do«urt;  prayio^i.^jiMgmetUi. whether  the. court  wJU 
^;have.;fi\rtber«co|^2aiicQ  6£the  fuit;"  :pleas  to  the  dUii^ir  . 
UtyooncIUdeto  the  porfon;  by  praying /<«judgaie|it,. if  tlii(. 
««nfri4  oA:*Piilw9liff'Otw^t.to  l^e.  ^nfwered  s"  ai^^d  plea&.m 
a^l^ft^fpqnt  (vtrhqn- the  Aiit  is  by  original)  concli^^.to  the 
WJfit  itfi^eclainatioa;  by  prjgyiiig  ^'  judgjnent  of  .the  \vrit,  0^ 
5^dedaratiqni^9n4:thfitthe.faq[iemay  be  (jfi^{hcd",,cafefuEf 
mgdp  Yoidj.orah^ted  i  bul,  if  the^  s^dionbeby  bill,  tl^e  ple^ 
JWjft;  pray  *>*.i«4gl»cnt.of  the  biU,"  a«nd(  nof  pf  the.  4eclarjr 
^qn^  jtj^c  bi|IA(b<Pi«^,h^ri5  thcj^prjgi^al^  ajid  the.  d^qlaratioj 
iopjy  a  copy  of  th^iWl.,     ,  . ,  v^  I  .u.  . ;,.  ,/  ,     .  .  .;;..  j.'oj 

When  thelp  dilatory  pleas  are^allowed*  the  cayfe'  I's'ci&ier 
difmiflid  frbm  tha^  iurifdicjtion  Tor  the  plaintiff  h  ilayed  till 
ms  difability  ,be  removed ;  or  he  isoblieed  to  fue  out  a  new 

^R^^-  ^3[  .^^f.  ^bf?fP?f^^C'pWJ^  SftH'^f/i.  o?^>9  ?mend  and 
iiew.fr^^me  his  deception.,  ^jtit  .^rhen^pn^the  other ^Kai|d 

ibcy  arc'flycjr-rul^d,  as  ftivo^us,  ^lje^^def|;pdant.ha^  juijgme^t 

iff  r.^pandeat  G^ujf^r^  ,or ,  f 9  jVj/W^r  ^^f r  *A  fo,pe "better  njanperj 

tt.is.th^n  ipcumben^  on  ^i^^i^  t<;>.p}e.9d.  .//*",    .  ,.  .  T.  ^  '*\ 

' '  2.  A  PLTEA  to  itpe  cBion^;  that  is'tb  a'rifWer '  to /ihc  \s\ti\ii 
oT  the  cb'mplaintl"  Hiis  is  dohe'by  confeAing  br  deriyiiig'rt:  * 

A  CONFESSION  *  of  tlite'wtoie"complairit  is  not  Ver^' ufuaL 

.foi;  then.  thC'dj5frti<J?iPt  fWOuld^ppob^Wy  ir^dithe  n^attf  r/(ooi>^r; 
or  not  plead  al!*aU>trb]uA  fuftt  judgoient/tO'  go^  by»  de|(iiiil^ 
Yet  fvmetiinei^  Jafber  tefadcr.  aiid  cefdral  .of  a  debt,,  if  ehc(  ere- 

^'5  ditor 
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dibOT  hariflSrs  hti  debtor  widi  an  aftiQAy  it  then,  becomes  ne* 
ctfljury  for  the  defend^mt  to  acknowlc;ge  tbi;  debt,  and  plead 
the  tepder  i  adding  that  he  has  alwajis  been  read j,  tout  tmfi 
prtft^  and  ftiH  ia  readjT)  umcore  prifi^  to  difcbarge  it :  for  a 
tender  by  the  debtor  and  ref  ufal  by  the  creditor  will  in  all  cafea 
difcharge  thecofts  %  but  not  the  debt  Vik\i\  thp.ugh;in  fpme 
particular  cafeg  the  creditor  will  totally  \oic  hi?,  money  ".(4). 
C  3^  1  ^^^  frequently  the  defendant  confeflc^  one  fArt  of  the  com* 
plaint,  (by  a  cogmwt  aBiomm  in  refped  thereof)  and  traverfes 
or  denies  the  reft :  in  order  to  aToid  the  expenfe  of  carrying 
that  part  to  a  formal  trials  ndiich:  he  has  no  ground  to  liti^ 
gate.  A  fpecies  of  this  fort  of  oonfeffion  h-^a/f^ payment  cf 
$ttonijinto  court '^9  which  is  for  the  moft  partneceflary  upon 
pleading  a  tender,  and  is  itfelf  a  kind  of  tender  to  the  plain- 
tiff;  by  paying  into  the  hands  of  the  proper  officer  of  the 
court  as  much  as  the  defendant  acknowleges  to  be  due,  to- 
gether with  the  cofts  hitherto  incurred,  in  order  to  prevent 
die  expenfe  of  any  farther  proceedings.  -  This  may  be  done 
ttpon  what  is  called  a  motion ;  which  is  an  occafional  appli- 
cation to  the  court  by  the  parties  or  their  counfel^  in  order 
to  obtain  fome  rule  or  order  of  court,  which  becomes  necef-' 
fary  in  the  progrefs  of  a  caufe  \  and  it  is  ufually  grounded 
]apon  an  affidavit^  (the  perfe£l  tcnfe  of  the  vprb  ajjido^)  being 
a  voluntary  oath  before  fome  judge  or  officer  of  the  court,  to 
fvihce  the  truth  of  certain  fa£ls,  upon  which  the  motion  is 
grounded  :  though  xio  ftich  affidavit  is  neceffary  for  payment 
of  money  into  court*  If,  after  the  money  paid  iu,  the 
plaintiff  proceeds  in  his  fiiit,  it  is  at  his  own  peril :  for  if 
he  does  not  prove  more  due  than  is  fo  paid  into  court,  he  fliall 
be  nonfuited  and  pay  the  defendant  cods ;  but  he  (hall  (lilt 
have  the  money  fo  paid  in,  for  that  the  defendant  has  acknow* 
Icged  U>  be  his  due  (5).  In  the  French  la^  th^  rul?  of  pradlicc 

«  1  Vent.  It.  V  Styl.  pnA.  Reg  (r^ir.  i657«)  soi* 

«  Utt.  §  338.    Co.  Utt.  109.      a  Rek.  555.  S»lk.  596. 

(4)  A  tender  in  bank  notes  is  fufficient,  unlefs  the  creditor  ex- 
prefdy  refufcs  to  receive  notes  and  infifts  upon  cafli.  3  7*.  R.  554. 

(5)  Where  goods  have  been  taken  iinder  a  miftake  without  any 
loft  to  the  ovmer,  the  court  i\pon  motion  wiU  ftay  the  proceedings 


Cb*  m.  Wji  owes.'.  504. 

ii  grooiidcd  opon  priaciple*  Ibmewhat  fioiilar  to  (bk";  for 
diercy  if  a  perfon  be  fued  for  more  than  he  owet^  jet  he  lofet 
bis  caufe  if  he  doth  not  tender  fo  much  as  he  realljr  does  owe^« 
To  this  head  may  alfo  be  referred  the  practice  of  -what  it 
called  zfet'Oj^:  whereby  the  defendant  acknowleges  thejuf-^ 
Cice  of  the  .{duatiflfs  demand  on  -the  one  band ;  bat  on  the 
other  lets  |i^  a  demand  of  his  own,  to  counterbalance  that 
of  the  plaintiflTy  either  .in  the  whole  or  in  part:  as,  if  die 
plaintiff  fues  for  (en  poinds  due  on  a  note  oif  hand,  the  de« 
fendant  ma?  fet  off  nine  pounds  due  to  himfelf  for  merchant 
lUse./lbki  (o^the.  plaintiff,  and,  in  cafe  he  pleadt  fuch  let-off^ 
miift  pa](  the  remakiing  balance  in^o  court.  This  anfwers 
yery  nearly  to  the  compmftdio^  or  Jioppage^  of  the  civil  law  ',  [  305  ] 
and  dependa  on  the  ftatutes  2  Geo.  II.  c.  aa.  and  8  Geo.  IL 
c  24«  #hich  eoaA,  that,  where  there  are  mutual  debts  be^ 
twee^  %he  pjaifitiff  and  defendant,  one  debt  may  be  fct  againft 
the  other,  aod  either  pleaded  in  bar^  or  given  in  evidence 
Upon  die  general  tffue*at  t}ie  trial  ^  which  ihall  iK>erate  as 

^'Sp.'L.  h.  6.  c. 4.  *  F/i  t«.  ».  I. '      . . 


in  art  aAioii  of  trtfpatt,  upotr  tbi^ddGmdant's  oadertaidiig  to  le- 
^re  tWaOf  en-to  pay  their  fall  valaet  ;iiitfa: the  eofts.of  the a^iioo. 

Lord  Mansfield  has  declared^'  *'  that  where  a  faAor^  deaUng  for  a 
**  princxpaly  but  concealing  that  principal,  delivers  goods  in  hu  own 
^  name,  the  perfon  coatra&ing  with  him  has  a  right  to  confider 
^  him  to  all' intents  and  purpo£s8  as  the  principal;  and  though  the 
**  real  principal  may  appear  and  bring  an  a6Uon  upon  that  contraft 
^  againft  the  porchafer  of  tbe  goods,  yet  that  purchafer  msy  fet 
**  off  any  claim  he  may  have  againft  the  factor  in  anfwer  to  the 
**  demand  of  the  principaL    This^has  been  long  fettled.'^ 

This  has  fince  been  confirmed  as  law  by  lord  Kenyon  and'  the 
court  of  king's  bench.  7  T.  R.  559.  And  lord  Kenyon  has  idfb 
held,  that  a  demand  upon  one  partner  may  be  fet  off  in  an  adion  by 
a  number  of  partners,  if  that  one  partner  was  the  only  oftenfible 
perfon  engaged  in  the  bufinefs,  and  appeared  to  the  world  as  iblely 
interefted  therein.    7,7'.  K.  361^ 
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payment,    ind.  eztibgtttih  fe  much  of  -tfafr  plaintiffV  4c^. 
niand  (6).     ^  .  ^z.    .,  .  ^       ;. 

.  .     ••  ....  ,  -  .  •       ,  ...!«• 

Pl£A8j  that  totally  deny  the  qiufe  of  cpmplaiat^  are  either 
the  general  iflUe,  or  a  /fftcial  plea,  iji  bar.       .  "*.     * 

!•  Thb  general  \S\xt^  or  general  plea,  ift  What  Cfaverfe»; 
diw^artSi  and  denies  at  once  the  whole  dedaVatidii^;  -wiffaottt 
offering  any  fpecial  itiatter  whereby  to  evade  iti'-Ai  in  trefr 
pafs*  either  vi  et  nmm^  or  on  the  cafej  ff<7^'V*Jjlo^3if/,-  not 
gniKy  y;  In  debt  upon  contrail,  mhti debet ^-^h^  ov^fts^tmKin^:^ 
in  debt  on  bond,./7b»  ejl  fttBum^  it  is  n6t!hii't)e#d^,  on^ii 
tiffitrnpftt^  W  affufiijf/rt;  he  tnade  no  fdch  prdttitft*'^  -  Otcirf#eJd 
aftions;,  mit  tort^  no  wrong  done;  ntil dijjeyiri{}^6  4\1k^'6\ 
and  in  a  wYtt  of  right,  the  mifc  or  tffue  is^  that' the  ti^riaht 
has  More  right' to  hdii  than  the  demandattt  has  t^^'^^mabd. 
Tfrefe*  picas  are  dalled -the  general  iflue,  becaufe,  by  im* 
porrtng  sfh  ibYolure  ant! '  general  denial  of  viftat -fi' '^fe^cd 
ih'the^^daitation,  th«y  ambuhtatoiice  fo'-an  MfeeV  tf 
which  we  mean  a  &£(  '.affirmed  on  ooq  iidff  and,  denied  on 
the  other. 

.:  FDSMSKZJ^tbe'gecKeral  iffure  was  •feklom.^pl|»ded,  ej^pt 
when;  the  part^  meantwboliytDdeny  th^cbAVg^aUegedagainft 
him.  But  when  he  meant  to  diftinguiih  away  or  .palliate  the 
char^'i  it- 'was'al ways  ufual  to  fet  foish  the  parcictillSLr  fa&s  in 

f  Appehd.  N«  If.  §4- 
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(6)  The  debts  between  the  plaintiff  and  defendant  mnft  be 
mutual,  but  'ihay  be  of  difiPerent  natures;  rf  the  defendant  docs 
not  fpecially  ^lead  his  debt  as  a  fet-bff,  he  muft  deliver  a  notice  of 
fct-off  together  with  the  plea  of  the  general  iff«e«  But  where 
cither  debt  anfca  upon  the  penalty  in  any  bond  or  fpccialty,  the 
'debit  fct-off  muft  be  pleastded*  8  Geo.  IL  ^.24.  A  notice  of  fet- 
off  ought  to  be  cxpreflcd  with  ahnofta^piuch  certainty- as  a  de- 
claration ;  and  the  deiivery  of  it  muft  be  proved  «t  the  trial  of  the 
caUfe.  I  Cromji.  Pr.  157.  But  in  a6Uons  by  or  againfl  the  af- 
iignees  of  a  bankrupt,  the  fum  juiUy  due  may  be  recovered  under 
the  5  Geo.  IL  c.  30.  without  ci^icr  pleading)  craving  jiotice  of  a 
XctHBfff..    I  T.R.  11$. 

what 
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l^hat  18  called  ^fpecial  plea  ;  which  was  originally  intended 
to  apprize  the  court  and  the  adverfe  party  of  the  nature  and 
circumftances  of  the  defence,  and  to  keep  the  law  and  the 
{^€t  diilin^.  And  it  is  an  invariable  rule,  that  every  defence 
which  cannot  be  thus  fpecially  pleaded,  may  be  given  in  evi* 
dence,  upon  the  general  iiTue  at  the  trial.  But,  the  fcience 
of  fpecial  pleading  having  been  frequently  perverted  to  the  C  3®^  3 
purpofes  of  bhicane  and  delay,  the  courts  have  of  late  in 
fome  inftances,  and  the  legiflature  in  many  more,  permitted 
the  general  iflue  to  be  pleaded,  which  leaves  every  thing  open^ 
the  fad,  the  law,  and  the  equity  of  the  cafe  \  and  have  aU 
lowed  fpecial  matter  to  be  given  in  evidence  at  the  trial,  And^ 
though  it  (hould  feem  as  if  much  donfuGon  and  uncertainty 
would  follow  from  fo  great  a  relaxation  of  the  flriflnefs 
antientl^  obferved,  yet  experience  has  (hewn  it  to  be  other* 
wife )  efpecially  with  the  aid  of  a  new  trial,  in  cafe  eithet 
party  be  unfairly  furprifed  by  the  other* 

2*  Special  pleas,  in  bar  of  the  plaintifTs  demand,  are 
very  various,  according  to  the  circumftances  of* the  defend- 
ant's.cafe.  As,  in  real  actions,  a  general  reieafe  or  a  iine^ 
both  of  which  may  deftroy  and  bar  the  plaintiff's  title.  Or, 
in  perfonal  actions,  an  accord,  arbitration,  conditions  per- 
formed, nonage  of  the  defendant,  or  fome  other  faft  which 
precludes  the  plaintiff  from  his  a£lion^.  A  jujlificaiion  is 
likewife  a  fpecial  plea  in  bar  *,  as  in  actions  of  afTiult  and 
battery,^/!  ajfault  demeftie^  that  it  was  the  plaintifTs.  own 
original  afTault ;  in  trefpafs,  that  the  defendant  did  the  thing 
complained. of  in  right  of  fome  office  wliich  warranted  him 
fo  to  do  \  or  in  an  a£lion  of  flander,  that  the  plaintiff  is 
really  as  bad  a  man  as  the  defendant  faid  he  was» 

Also  a  mart  may  plead  the  (latutcs  of  limitation*  in  bar; 
or  the  time  limited  by  certain  adls  of  parliament,  beyond 
which  no  plaintiff  can  lay  his  caufe  of  a£lion.  This,  by  the 
ftatute  of  32  Hen. VIII.  c.  2.  in  a  writ  of  right|  \^fixly  years  $ 
in  ailifes,  writs  of  entry,  or  other  poffeffory  adions  real,  of 

*  Append.  No  HI,  ^6.  •  See  p^g.  iSS.  196* 
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the  feifih  of  one's  anceftorsj  in  lands ;  and  either  of  their 
feifin»  or  one's  own,  in  rents,  fuits,  and  fervices,  fifty  years : 
and  in  actions  real  for  lands  grounded  upon  one's  own  feiiin 
or  pofleffion,  fuch  pofleffion  muft  have  been  within  thirty 
years.  By  (latute  i  Mar.  ft.  2*  c.  5.  this  limitation  does  not 
extend  to  any  fuit  for  advowfons,  upon  reafons  given  in  a 
former  chapter  *».  But  by  the  ftatute  ai  Jac.  I.  ^c.  2.  a  time 
C  307  ]  °^  limitation  was  extended  to  the  cafe  of  the  king;  viz: 
ftxty  years  precedent  to  19  Feb.  1623  ^  \  but,  this  becoming 
inefFeftual  by  efflux  of  time,  the  fame  date  of  limitation  was 
fixed  by  ftatute  9  Geo.  III.  c.  1 6.  to  commence  ami  be 
reckoned  backwards,  from  the  time  of  bringing  any  fuit  or 
other  proccfs,  to  recover  the  thing  in  queftion ;  fo  that  a 
pofleffion  iox  ftxty  years  is  now  a  bar  even  againft  the  prero- 
gative, in  derogation  of  the  antient  maxira,  <<  nullum  temput 
•*  occurrit  regi,'*  By  another  ftatute,  21  Jac.  I.  c.  16.  twenty 
years  is  the  time  of  limitation  in  any  writ  of  formedon :  and, 
by  a  confequence,  twenty  years  is  alfo  the  limitation  in  every 
aftion  of  eje£lment ;  for  no  ejeftment  can  be  brought,  un- 
lefs  where  the  leflbr  of  the  plaintifFis  entitled  to  enter  on  the 
lands  ^,  and  by  the  ftatute  21  Jac.  I.  c.  16.  no  entry  can  be 
made  by  any  man,  unlefs  within  twenty  years  after  his  right 
(hall  accrue,  Alfo  all  adlions  of  trefpafs,  (quare  claufumfrtgit^ 
or  otherwife,)  detinue,  trover,  replevin,  account,  and  cafe  (7), 
(except  upon  accounts  between  merchants  (8),)  debt  on  fimple 
contraft,  or  for  arrears  of  rent,  arc  limited  by  the  ftatute  laft^ 
mentipned  to^;v  years  after  the  caufe  of  aflion  commenced : 

•>  Sec  pag.  a  50.  «  3  Inft.  189.  <  See  pag.  206. 

(7)  Under  the  head  of  ai^ions  upon  the  cafe  are  included  a6Uon8 
for  libels,  criminal  convefation,  fedu6lion,  and  a£lions  for  words, 
which  are  not  aftionable  without  a  fpecial  damage. 

(8)  This  exception  does  not  extend  to  a  tradefman's  account 
with  his  cuftomer,  where  the  items  are  all  on  one  fide,  for  then 
the  ftatute  will  bar  thofe  beyond  fix  years ;  {>ut  where  there  is  a 
mutual  unfettled  account,  it  is  held  that  a  new  item  in  the  account 
within  fix  years  is  an  acknowledgment  of  the  whok,  and  takes  the 
whole  account  out  of  the  ftatute.    6  7*.  R.  iSg,- 

smd 


/>, 


Ch.  26#  Wrongs*  30^ 

and  a£lions  of  affaulti  menace,  battery,  mayhem,  and  im- 
prifonment,  muft  be  brought  vrithixi  four  years,  and  a£lions 
for  words  within  two  years,  after  the  injury  committed  (9)* 
And  by  the  (tatute  3 1  Eliz.  c.  5.  all  fuits,  indidments,  and  in- 
formations, upon  any  penal  ftatutes,  where  any  forfeiture  is 
to  the  crown  alone,  (hall  be  fued  within  two  years;  and  wherjC 
the  forfeiture  is  to  a  fubjed,  or  to  the  crown  and  a  fubjeA^ 
witliin  ofif  year  after  the  offence  committed  (10),  unlefs  where 
ally  other  time  is  fpecially  limited  by  the  ftatute*  Laftly,  by 
ftatute  10  W.  III.  c.  14.  no  writ  ot  error,  fcire  facias,  or  other 
fuit^  (hall  be  brought  to  reverfe  any  judgment,  fine,  or  reco« 
vcry,for error, unlefs  it  be  profecuted  within  twenty  years  ( 1 1  )• 


(9)  The  ilatute  makes  an  exception  for  all  pcrfous  who  (hall  be 
under  age,  feme  coverts ^  non  compot  mcntUf  in  prifon,  or  abroad^ 
when  the  caufe  of  a£iion  accrues ;  and  the  limitations  of  the  fiatute 
(hall  only  commence  from  the  time  when  their  refpeflive  impcdi- 
ments  or  difabilities  are  removed ;  fee.  j.  But  if  one  only  of  a 
number  of  partners  lives  abroad,  they  muft  bring  their  a6Uoii 
within  fix*  years  after  the  caufe  of  it  accrued.  4  7*.  iJ.  5 1 6.  And 
where  a  party  has  been  guilty  of  any  fraud  in  his  dealings  or  ac- 
counts, the  courts  of  law  and  equity  have  determined  that  he  (hall 
onty'pVoteft  himfelf  by  the  ftatute  ofJimitrtfons  from  the  time  his 
fluud  is  difcovered.     3  P.  JVmt.  143.    Doug»  63  0. 

Any  acknowledgment  of  the  exiftence  of  the  debt,  howevef 
flight,  will  take  it  out  of  the  ftatute,  and  the  limitation  will  then 
run  from  that  time ;  and  where  an  expreifion  is  ambiguous,  it 
(hall:  be  left  to  the  confid^ration  of  the  jury,  whether  it  amounts  or 
not  to  foch  acknowledgment.  2  T,  R.  760.  Where  there  arc 
two  or  more  drawers  of  a  joint  and  feveral  promiflbry  note,  the 
acknowledgment  of  one  may  be  given  in  evidence  in  a  feparate 
aAion  agsunft  another,  and  will  defeat  the  effeft  of  the  ftatatc^ 
Doug,  629. 

(10)  Where  the  forfeiture  is  to  the  crown  and  a  fubjef^,  a  com^ 
jnon  informer  muft  fue  within  one  year,  and  the  crown  may  profit* 
cute  for  the  whole  penalty  at  anytime  within  two  yearsaftcr  that 
year  ended. 

(11)  No  ftatute  has  fixed  any  limitation  to  a  bond  or  fpecialty; 
but  where  no  intcreft  has  beea  paid  upon  a  bond,  and  no  demand 

Z  a  {»roved 


357  '  Private    ,  Book  IIL 

* 

The  ufc  of  thefe  ftatutes  of  limitation  is  to  prefcrve  the  peace 
of  the  kingdom,  and  to  prevent  thofe  innumerable  perjuries 
which  might  enfue^  if  a  man  were  allowed  to  bring  an  a£lion 
[  3®'  ]  forany  injury  committed  at  any  diftance  of  time.  Upon  both 
tliefc  accounts  the  law  therefore  holds,  that  "  intereft  reipub* 
llcae  ut fit  Jims  lit'tum:^  and  upon  the  fame  principle  the  Athe- 
nian laws  in  genet  al  prohibited  all  anions,  where  the  injury 
was  committed  Jive  years  before  the  complaint  was  made  *• 
If  therefore  in  any  fuit,  the  injury,  or  caufe  of  a£tion,  hap* 
pened  earlier  than  the  period  exprefsly  limited  by  lawj  the  de- 
fendant may  plead  the  ftatutes  of  limitations  in  bar :  as  upon 
an  ajfumfjit^  or  promife  to  pay  money  to  the  plaintiff,  the  de- 
fendant may  plead  non  ajfumpftt  injrafex  annoss  he  made  no 
fuch  promife  within  fix  years  ^  which  is  an  effe£iual  bar  to 
the  complaint. 

An  eftoppil  is  likewife  a  fpccial  plea  in  bar ;  which  hap- 
pens where  a  man  hath  done  fome  a£^,  or  executed  fome  deed^ 
which  eftops  or  precludes  him  from  averring  any  thing  to 
the  contrary.  As  if  tenant  for  years  (who  hath  no  freehold} 
levies  a  fine  to  another  perfon.  Though  this  is  void  as  to 
ftrangcrs>  yet  it  (hall  work  as  an  eftoppel  to  the  cognizor^ 
for  if  he  afterwards  brings  an  a£tion  to  recover  thefe  kndst 
and  his  fine  is  pleaded  againft  him,  he  (hall  thereby  be  eftops 
ped  from  faying,  that  he  had  no  freehold  at  the  time^  and 
therefore  was  incapable  of  levying  it. 

The  conditions  and  qualities  of  a  plea  (which,  as  well 
as  the  do£trine  of  eftoppels,  will  alfo  hold  equally,  mutatis 
fnutandisf  with  regard  to  other  parts  of  pleading)  are,  i.That 
it  be  fingle  and  containing  only  one  matter ;  for  duplicity 
begets  confufion.  But  by  ftatute  4  &  5  Ann.  c.  16.  a  man 
with  leave  of  the  court  may  plead  two  or  more  diftin£l  mat<* 

•  Pott.  Ant.  b.  X.  c.  21/ 


proved  thereorr  for  twenty  years,  the  judges  recommend  it  to  the 
jury  to  prefume  that  it  is  difcharged,  a«d  to  find  a  vcrdift  for  the 
defendant.     2T,  R.  2*10. 
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ters  or  fingle  pleas ;  as,  in  an  afiion  of  aflault  and  battery^ 
theCs  three,  not  guilty,  fon  ajfault  demefne^  and  the  (Intute  of 
lir^itations.  2.  That  it  be  dire£t  and  pofitive,  and  not  ar« 
gumentative.  3.  That  it  have  convenient  certainty  of  time, 
place,  and  perfons.  4.  That  it  anfwer  the  plaintiff's  alle- 
gations in  evevy  material  point.  5.  That  it  be  fo  pleaded  as 
to  be  capable  of  trial. 

Special  pleas  are  ufually  in  the  affirmative,  fometimes  [  309  3 
in  the  negative ;  but  they  always  advance  fome  ne^  faA  not 
mentioned  in  the  declaration ;  and  then  they  mad  be  averred 
to'bc  true  in  the  common  form  : — "  and  this  he  is  ready  to 
**  verify/' — This  is  not  neceffary  in  pleas  of  the  general 
iflue  ;  thoftf  always  containing  a  t;otal  denial  of  the  fa£is 
before  advanced  by  the  other  party,  and  therefore  putting 
him  upon  the  proof  of  them. 

It  is  a  rule  in  pleading,  that  no  man  be  allowed  to  plead 
fpecially  fuch  a  plea  as  amounts  only  to  the  general  iiTue,  o^  * 
a  total  denial  of  the  charge  ;  but  in  fuch  cafe  he  (hall  be 
driven  to  plead  the  general  i^iTue  in  terms,  whereby  the  whole 
queftion  is' referred  to  a  jury.  But  if  the  defendant,  in  an 
affife  or  a£tion  of  trefpafs,  be  deGrous  to  refer  the  validity  qf 
his  title  to  the  court  rather  than  the  jury,  he  may  (late  his 
title  fpecially,  and  at  the  fame  time  give  colour  to  the  plaintiff", 
or  fuppofe  him  to  have  an  appearance  or  colour  of  title,  bad 
indeed  in  point  of  law,  but  of  which  the  jury  are  not  com* 
petent  judges.  As  if  his  own  true  title  be,  that  he  claims 
by  feoffment  with  livery  from  A,  by  force  of  which  he  en- 
tered on  the  lands  in  queflion,  he  cannot  plead  this  by  itfelf, 
as  it  amounts  to  no  more  than  the  general  iffue,  nul  tort^  nul 
dijfei/in^  in  affife,  or  not  guilty  in  an  a£tion  of  trefpafs.  But 
he  may  allege  this  fpecially,  provided  he  goes  farther  and 
fays,  that  the  plaintiff  claiming  by  colout  of  a  prior  deed  cf 
feoffment,  without  livery,  entered  ;  upon  whom  he  entered; 
and  may  then  refer  himfelf  to  the  judgment  of  the  co^rt 
whigh  of  thefe  two  titles  is  the  beft  in  point  of  law  ^ 

f  Dr»  l(  Stud.  2.  €.  53* 
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When  the  plea  of  thp  defendant  is  thus  pwt  in,  if  it  doc^ 
aiot  amount  to  an  iflue  or  total  contradiaion  of  the  declara- 
tion but  only  evade?  it,  the  plaintiff  may  plead  again,  and 
reply  to  the  defendant's  plea :  either  traverfing  it ;  that  iS| 
totally  denying  it ;  as,  if  on  an  a£lion  of  debt  upon  bond  the 
defendant  pleads ^v;Vflr^rf/^/»,  that  he  paid  the  money  when 
[  310  ]  due,  here  the  plaintiff  in  his  replication  may  totally  travcrfe 
this  plea,  by  denying  that  the'defendant  paid  it ;  or,  he  may 
jjlege  new  inatter  in  contradiflion  to  the  defendant's  plea  \ 
jis  when  the  defendant  pleads  no  award  made^  the  plaintiff 
jnay  reply,  and  fet  forth  an  actual  award,  and  affign  a 
•j)reach^;  or  the  replication  may  conftfs  and  avoid  the  plea,  by 
ibme  new  matter  or  diftindion,  confident  with  the  plaintiff'^ 
ibrmer  declaration ;  as,  in  an  adion  for  treipafilng  upon  land 
ivhereof  the  plaintiff  is  feifed,  if  the  defendant  (hews  a  title 
to  the  land  by  defcent,  and  th?t  therefore  he  had  a  right  to 
enter,  and  gives  colour  to  the  plaintiff,  the  plaintiff  may  either 
^raverfe  and  totally  deny  the  fafl:  of  the  defcent;  or  he  may 
confefs  and  avoid  it,  by  replying,  that  true  it  is  that  fucfi 
defcent  happened,  but  that  fince  the  defcent  the  defendant 
himfelf  demifed  the  lands  to  the  plaintiff  for  term  of  life. 
To  the  replication  the  defendant  m2Lj  rejoin,  or  put  in  an 
•nfwcr  called  a  rejoinder.  The  plainjiflF  may  anfwer  the  re- 
joinder by  ay?/rf{/wW'?'';  upon  which  the  defendant  may 
rehut ;  apd  the  plaintiff  anfwer  him  by  zfur-rebuUer.  Whici> 
pleas,  replications,  rejoinders,  fur-rejoinders,  rebutters,  and 
fur-rebutters  anfwer  to  the  exception  replication  duplication 
triplication  and  quadruplicatio  of  the  Roman  laws  ^. 

Th1£  whole  of  this  proce&  is  denominated  the  pkadingg 
in  the  fevcral  ftages  of  which  it  muft  be  carefully  obferved, 

>  ■  *         -  .  *  ^ 

xiot  to  depart  or  vary  from  the  title  or  defence,  which  the 
party  has  once  infilled  on.  For  this  (which  is  called  a  Jif- 
^parttire  in  pleading)  niight  occafion  endlefs  altercation. 
Therefore  the  replication  mud  fupport  the  declaration,  and 
the  rejoinder  mud  fupport  the  plea,  without  departing  out  of 
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it«  As  in  the  cafe  of  pleading  no  award  made,  in  confequence 
of  a  bond  of  arbitration,  to  which  the  plaintiff  replies,  fet-  * 
ting  forth  an  a£lual  award  ;  now  the  defendant  cannot  rejoin 
that  he  hath  performed  this  award,  for  fuch  rejoinder  would 
be  an  entire  departure  from  his  original  plea,  which  alleged 
that  no  fuch  award  was  made :  therefore  he  has  now  no  other 
choice,  but  to  traverfe  the  izQ:  of  the  replication,  or  elfe  to  [  311  ] 
demur  upon  the  law  of  it« 

Yet  in  many  actions  the  plaintiff,  who  has  alleged  in  his 
declaration  a  general  wrong,  may  in  his  replication,  after  an 
cvafi^e  plea  by  the  defendant,  reduce  that  general  wrong  to 
a  more  particular  certainty,  by  aiBgning  the  injury  afreOi 
with  all  it's  fpecific  circumftances  in  fuch  manner  as  clearly 
to  afcertain  and  identify  it,  confidently  .with  his  general 
complaint;  which  is  called  a  new  ox  novel  affignment^  As,  if 
the  plaintiff  in  trefpafs  declares  on  a  breach  of  his  clofe  in  D; 
and  the  defendant  pleads  that  the  place  where  the  injury  is 
faid  to  have  happened  is  a  certain  clofe  of  pafture  in  D, 
which  defcended  to  him  from  B  his  father,  and  fo  is  his  own 
freehold;  tlie  plaintiff  may  reply  and  affign  another  clofe  in 
D,  fpecifying  the  abuttals  and  boundaries,  as  the  real  place 
of  the  injury  ^ 

It  hath  previoufly  been  obferved*^  that  duplicity  in  pleading 
mud  be  avoided.  Every  plea  mud  be  fimple,  entire,  con- 
nedled,  and  confined  to  one  fingle  point :  it  mud  never  be 
entangled  with  a  variety  of  didindl  independent  anfwers  to 
the  fame  matter  j  which  mud  require  as  many  different 
replies,  and  introduce  a  multitude  of  iffucs  upon  one  and  the 
fame  difpute.  For  this  would  often  emblrrafs  the  jury,  and 
fomctimes  the  court  itfelf,  and  at  all  events  would  greatly 
enhance  the  expenfe  of  the  parties.  Yet  it  frequently  is 
expedient  to  plead  in  fuch  a  manner  as  to  avoid  any  implied 
admiflion  of  a  faft,  which  cannot  with  propriety  or  fafety  be 
pofitively  affirmed  or  denied.-  And  this  may  be  done  bv  what 
i^  called  a  protejlation ;  whereby  the  party  interpofcs  an  ob« 

\  Ero.  jibr.t.  tref}afs,  zo^/zS^..  k  pag.  308. 
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lique  allegation  or  denial  of  fome  fa£^,  protefting  (by  the 
gerund y  protefiando)  that  fuch  a  matter  does  or  does  not  exift ; 
and  at  the  fame  time  avoiding  a  dire£b  affirmation  or  denial. 
Sir  Edward  Coke  hath  defined'  a  proteftation  (in  the  pithy 
dialeft  of  that  age)  to  he  *^  an  exclufion  of  a  conclufion/* 
C  3  ^  ^  3  For  the  ufe  of  it  is,  to  fav?  the  party  from  being  concluded 
with  refpeft  to  fome  fadl  or  circumftance,  which  cannot  be 
direftly  affirmed  or  denied  without  falling  into  duplicity  of 
pleading ;  and  which  yet,  i:  he  did  not  thus  enter  his  proteft, 
^  he  might  be  deemed  to  have  tacitly  waived  or  admitted* 
Thus,  while  tenure  in  villenage  fubfiftcd,  if  a  villein  had 
brought  an  af^ion  agaiqft  his  lord,  and  the  lord  was  inclined 
to  try  the  merits  of  the  demand,  and  at  the  fame  time  to 
prevent  any  conclufion  againft  himfelf  that  he  had  waived 
|iis  figniory  ;  he  could  not  in  this  cafe  both  plead  affirma- 
tively that  the  plaintiff  was  his  villein,  and  alfo  take  iffiie 
upon  the  demand  ;  for  then  his  plea  would  have  bctntiouilff 
as  the  former  alone  would  have  been  ^  good  bar  to  the  adlion: 
but  he  might  have  alleged  the  villenage  of  the  plaintiff,  hj 
way  of  proteftation,  and  then  have  denied  the  demand.  By 
this  means  the  future  vaffaL^ge  of  the  plaintiff  was  faved  to 
the  defendant,  in  cafe  the  iffue  was  found  in  his  (the  defend* 
ant's)  favour  "  :  for  the  proteftation  prevented-  that  conclu- 
sion, which .  would  otherwife  have  refulted  from  the  reft  of 
his  defence,  that  he  had  enfranchifed  the  plaintiff"  j  fince  no 
villein  couUt  maintain  a  civil  adVion  againft  his  lord.  So  alfo 
if  a  d::fendant,  by  way  of  inducement  to  the  pgint  of  his 
defence,  alleges  (among  other  masters)  a  particular  mpde  of 
feifm  or  tenure,  which  the  plaintiff  is  unwilling  to  admits 
and  yet  defires  to  take  iffue  on  the  principal  point  of  the  de- 
fence, he  muft  deny  the  feifin  or  tenure  by  way  of  protefta- 
tion, and  then  trayerfe  the  defen{ive  matter.  So  laftly^  if 
an  award  be  fet  forth  by  the  plaintiff,  and  he  can  affign  a 
breach  in  one  part  of  it,  {viz.  the  non-payment  of  a  fum  of 
pioney,)and  yet  is  afraid  to  admit  the  perfonnanceof  thereft 
pf  the  award,  or  to  aver  in  general  a  non  performance  of  any 

»  i  in(t.  124.  »  Co.  LUl  u6.  ^  See  book  II.  ch.  #,  pag.  19A. 
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part  of  It,  left  fome thing  fhould  appear  to  havfe  been  per- 
formed ;  he  may  fave  to  himfclf  any  advantage  he  might 
hereafter  make  of  the  general  non-performance,  by  alleging 
that  by  protcflation  %  and  plead  only  the  non-payment  of  the 
money  "•  , 

In  any  ftage  of  the  pleadings,  when  cither  fide  advances  or  [,313  J 
fiffirms  any  new  matter,  he  ufually  (as  was  faid)  avers  it  to 
be  true  \  **  and  this  he  is  ready  to  verify."  On  the  other 
handl  when  either  fide  traverfes  or  denies  the  fa£ls  pleaded  by 
his  aptagonift,  he  ufually  tenders  an  iffue,  as  it  is  called ;  the 
language  of  which  is  different  according  to  the  party  by  whom 
the  iffue  is  tendered  ;  for  if  the  traverfe  or  denial  comes  fr^ 
the  defendant,  the  iffue  is  tendered  in  this  manner,  <*  and  of 
«  this  he  puts  himfelf  upon  the  country,"  thereby  fubmitting 
himfelf  to  the  judgment  of  his  peers  ^  :  but  if  the  traverfe  lies 
upon  th^  pldntifF,  he  tenders  the  ifTueor  prays  the  judgment 
of  the  peers  againfl  the  defendant  in  another  form*;  thus  1 
««  and  this  he  prays  may  be  inquired  of  by  the  country/* 

,  SuT  if  either  fide  (as,  for  inftance,  the  defendant)  pleads 
a  fpepial  negative  plea  \  not  traverfing  or  denying  any  thing 
that  was  before  alleged,  but  difclofing  fome  new  negative  ' 
matter;  as,  where  th^  fuit  is  on  a  bond,  conditioned  to  per- 
form an  award,  and  the  defendant  pleads,  negatively,  that 
no  award  was  made,  he  tenders  no  iffue  upon  this  plea ;  be- 
(caufe  it  does  no^  yet  appear  whether  the  fa£l  will  be  difputed, 
(he  plaintiff  not  having  yet  aflerted  the  exiflencQ  of  any 
award ;  but  when  the  plaintiff  replies,  and  fets  forth  an 
^£lua)  fpccific  award,  if  then  the  defendant  traverfes  the  re- 
plication, and  denies  the  making  of  any  fuch  award,  he  thenj 
find  npt  before,  tenders  an  iffue  to  the  plaintiff.  For  when  in 
(he  courfe  of  pleading  they  come  (o  a  pqint  which  is  affirmed 
pn  one  fide,  and  c)cnie4  on  thie  ochpr,  they  are  then  faid  to 
be  at  iffue ;  all  their  debates  being  at  laft  contrafted  into  x 
fingle  point,  which  muft  novt^  be  determined  either  in  fa- 
your  of  the  plaintiflF  or  of  the  defendant. 

f  AppcBd*.  NO  III.  §6.  »  Apfeo4.  Nt»n.  §  ^. 
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CHAPTEK.    THE     TWENTY-FIRST, 


OF  ISSUE  AND   DEMURRER. 


IS S U  £>  exitusy  being  the  end  of  all  the  pleadings,  is  the 
fourth  part  or  ftage  of  an  a£lion,  and  is  either  upon  mat** 
ter  of  laiVf  or  matter  oifaSi. 

Am  ifTue  upon  matter  of  law  is  called  a  demurrer  z  and  it 
confefles  the  fadls  to  be  true,  as  ftated  by  the  oppofite  partjr  \ 
but  denies  that^  by  the  law  arifing  upon  thofe  fa£ls,  any  in- 
jury is  done  to  the  plaintiff,  or  that  the  defendant  has  made 
4>ttt  a  legitimate  excuie  :  according  Ito  the  party  which  firft 
demurs,  demoratury  reds  or  abides  upon  the  point  in  queftion. 
As,  if  the  matter  of  the  plaintiff's  complaint  or  declaration 
Jbe  infufficient  in  law,  as  by  not  aflignlng  any  fufficient  tref- 
pafs,  then  the  defendant  demurs  to  the  declaration  ;  if,  on 
the  other  hand,  the  defendant's  excufe  or  plea  be  invalid,  as 
if  he  pleads  that  he  committed  the  trefpafs  by  authority  from 
a  ftranger,  without  making  out  the  ftranger's  right  |  here  the 
plaintiff  may  demur  in  law  to  the  plea :  and  fo  on  in  every 
other  part  of  the  proceedings,  where  either  fide  perceives 
any  material  objection  in  point  of  law,  upon  which  he  may 
reft  his  cafe. 

The  form  of  fuch  demurrer  is  by  averring  the  declaration 
or  plea,  the  replication  or  rejoinder^  to  be  infu$cient  in 

law 
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}zw  to  jnaintain  the  a£iion  or  the  defence ;  and  therefore 
praying  judgment  for  want  of  fuincient  matter  alleged  \ 
Sometimes  demurrers  are  merely  for  want  of  fufficient  fartn 
ia  the  writ  or  declaration.  But  in  cafe  of  exceptions  to  the 
formj  or  manner  of  pleading,  the  party  demurring  muft  bj 
ftatute  27  £liz.  c.  5.  and  4  &  5  Ann.  c.  16.  fet  forth  the 
caufes  of  his  demurrer,  or  wherein  he  apprehends  the  de« 
ficiency  to  confiil*  And  upon  either  a  general^  or  fuch  .a 
fpecial  demurrer,  the  oppofite  party  muft  ayer  it  to  be  fuffi-i 
cient,  which  is  called  a  joinder  in  demurrer  ^^  and  then  the 
parties  are  at  ifliie  in  point  of  law.  Which  iiTue  in  law,  c^r 
demurrer^  the  judges  of  the  court  before  which  the  adlion  if 
brought  muft  determine. 

An  iflue  of  faft  is  where  the  (z(k  only,  and  not  the  law, 
is  difputed.  And  when  he  that  denies  or  traverfes  the  fa£l 
pleaded  by  his  antagonift  has  tendered  the  iflue,  thus;  *^and 
f  *  this  he  prays  may  be  inquired  of  by  the  country ;"  0X9 
f*  and  of  this  he  puts  himfeif  upon  the  country ;''  it  may  im- 
mediately be  fttbjoined  by  the  other  party,  *^  and  the  faid 
.<<  A.  B.  doth  the  like.''  Which  done,  the  ifiiie  is  faid  to  be 
joined,  both  parties  having  agreed  to  reft  the  fate  of  the  caufe 
upon  the  truth  of  the  fa£b  in  queftion  ^.  And  this  ifliie  of 
faA  muft,  generally  fpeaking,  be  determined,  not  by  the  judges 
pf  the  court,  but  by  fome  other  method ;  the  principal  of 
which  methods  is  that  by  the  country,  per  pais,  (in  Latin, 
fer  patriantyj  that  is,  by  jury.  Which  eftablifliment  of  dif- 
Yerent  tribunals  for  determining  thefe  difikrent  iflues,  is  in 
fome  meafure  agreeable  to  the  courfe  of  juftice  in  the  Ro» 
man  republic,  where  the  judices  ordinarii  determined  only 
queftions  of  fa£t>  but  queftions  of  law  were  refeKcd  to  tht^ 
deciiions  of  the  centumviri  ^. 

But  here  it  will  be  proper  to  obfenre,  that  during  the 
whole  of  thefe  proceedings,  from  the  time  of  the  defendant's 
appearance  in  obedience  to  the  king's  writ,  it  is  neceflary 

«  Append.  No  HI.  §  6.  «  Append.  No  H.  1 4. 

^  JbU.  5  Cic.  de  Orator.  U  u  e.  %%, 

that 


ji6  Private  Booit  III, 

that  both  the  parties  be  kept  or  cantlntfedin  court  from  day  to 
day,  till  the  final  determination  of  the  fuit.  For  the  court 
can  determine  nothing,  unlefs  in  the  prefence  of  both  the 
parties,  rn  perfon  or  by  their  attorneys,  or  upon  default  of 
•nc  of  them,  after  his  original  appearance  and  a  time  pre- 
fixed for  his  appearance  in  court  again.  1  hereforc  in  the 
courfe  of  pleading,  if  either  party  neglcQs  to  put  in  his  de- 
claration,"  p?ea,  replication,  rejoinder,  and  the  like,  within 
the  times  allotted  by  the  Handing  rules  of  the  court,  the 
plaintiff,  if  the  omiflion  be  his,  is  faid  to  be  nonfuity  or  not 
to  follow  and  purfue  his  complaint,  and  fliall  lofe  the  benefit 
rf  his  writ :  or,  if  the  negligence  be  on  the  fide  of  the  de- 
fendant, judgment  may  be  had  againft  him,  for  fuch  his 
default*  And,  after  ifluc  or  demurrer  joined,  as  well  as  in 
fome  of  the  previous  (lages  of  proceeding,  a  day  is  continually 
given  and  entered  upon  the  record,  for  the  parties  to  appear 
en  from  time  to  time,  as  the  exigence  of  the  cafe  may  re- 
quire. The  giving  of  this  day  is  called  the  continuanct^ 
l^caufe  thereby  the  proceedings  are  continued  without  iu- 
tcrruptioo  from  one  adjournment  to  another.  If  thcfe  con- 
tinuances are  omitted,  the  caufe  is  thereby  difcontinued,  and 
the  defendant  is  difcbarged  Jine  Jie,  without  a  day,  for  this 
turn  :  for  by  his  appearance  in  court  he  has  obeyed  the  com- 
mand of  the  king's  writ  j  and,  unlefs  he  be  adjourned  over 
to  a  day  certain,  he  is  no  longer  bound  to  attend  upon  that 
fummpns  ;  but  he  muil  be  warned  afreib^  and  the  whole 
inud  begin  Jlr  mvQf 

Now  it  may  fomctimes  happen,  that  after  the  defendant 
has  pleaded,  nay,  even  after  iflue  or  demurrer  joined,  there 
fliay  have  arifen  fome  new  matter,  which  it  is  proper  for  the 
defendant  to  plead  \  as,  that  the  plaintiiF,  being  a  feme-fole, 
is  iince  married,  or  that  Aie  has  given  the  defendant  a  re- 
Jeafe,  and  the  like  :  here,  if  the  defendant  takes  advantage 
of  this  new  matter,  as  early. as  he  p.oflibly  can,  viz^  at  the* 
day  given  for  his  next  appejirance,  he  is  permitted  tople^dit 
in  what  is  called  a  plea  pMf'f  darrein  contifwance^  or  fince  the 
}aft  adjournmem.     For  it  would  be  unjuft  to  exclude  him 
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from  the  benefit  of  this  new  defence,  which  it  was  not  in  im 
power  to  make  when  he  pleaded  the  former.  But  it  is  dan- 
gerous to  rely  on  fuch  a  plea,  without  due  confi deration  ^  for 
it  confefTes  the  matter  which  was  before  in  difpute  between 
the  parties  *.  And  it  is  not  allowed  to  be  put  in,  if  any.coa- 
tinuance  has  intervened  between  the  arifing  of  this  frefla 
matter  and  the  pleading  of  it :  for  then  the  defendant  is  guilty 
of  negle£i,  or  lades ^  and  is  fuppofed  to  rdy  on  the  merits  oC 
his  former  plea,  Alfo  it  is  not  allowed  after  a. demurrer  is 
determined^  or  verdidl  given ;  becaufe  then  relief  xnzj  be 
bad  in  another  way,  namely,  by  writ  of  audita  ^i/er^la,  of 
which  hereafter.  And  thefe  pleas  puis  darrein  €QHttnuawe^ 
when  brought  to  a  demurrer  in  law  or  iflue  of  fa£k«  ihaU  be 
determined  in  like  manner  as  other  pleas. 

We  have  faid,  that  demurrers,  orqueftlons  concerning  the 
fujlkiency  of  the  matters  alleged  i;i  the  pleadings,  are  to  be 
determined  by  the  jirdges  of  the  court,  upon  folemn  argument 
by  counfel  on  both  (ides ;  and  to  that  end  a  demurrer  book 
is  made  up,  containing  all  the  proceedings  at  kngth,  which 
are  afterwards  entered  on  record ;  and  copies  thereof,  called 
paper-books,  are  delivered  to  the  judges  to  perufc.  The  »Tr 
cord^  is  a  hiftory  of  the  mod  material  proceedings  in  the 
caufe,  entered  on  a  parchment  roll,  and  continued  down  ta 
the  prefent  time  ;  in  which  mud  be  (tated  the  original  writ 
and  fummons,  all  the  pleadings,  the  declaration,  view  or 
^yer  prayed,  the  imparlances,  plea,  replication,  rejoinder^ 
continuances,  and  whatever  farther  proceedings  have  beea 
had  \  all  entered  verbatim  on  the  roll,  and  alfo  the  iffiie  or 
demurrer,  and  joinder  therein. 

These  were  forriierly  all  written,  as  indeed  all  public 
proceedings  were,  in  Norman  or  French  law,  and  even  the 
arguments  of  the  counfel  and  decifions  of  the  court  were  in 
the  fame  barbarous  diale£l.  An  evident  and  (hameful  badgej^ 
it  muft  be  owned,  of  tyranny  and  foreign  fervitude  ;  beirig 
introduced  under  the  aufpices  of  William  the  Norman 9^  and 
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hisfons:  v^herebythe  ironical  obfervation  of  the  Roman  fatyrift 
came  to  Be  literally  verified,  that  **  Gallia  cauftdicos  docuitfa^ 
^*  cuhia  Brltannos^'^  This  continued  till  the  reign  of  Edward' 
m. ;    who,  having  employed  sjiis  arms  fuccdsfully  in  fub- 
duing  the  crownol France,  thought  it  unbefeemingthe  dignity 
cf  the  vigors  to  ufe  any  longer  the  language  of  a  vanquilhed 
country.     By  a  (latute  therefore,  pafled  in  the  thirty-fixth 
year  of  his  reign  **,  it  was  dnafted,  that  for  the  future  all 
pleas  fiiould  be  pleaded,  (hewn,  defended,  anfwered,  debatecJi 
and  judged  in  the  Englifh  tongue  ;  but  be  entered  and  en- 
rolled in  Latin  :  (in  like  manner  as  don  Alonfo  X,  king  of 
Caftile,  (^e  great-grandfather  of  our  Edward  III,)  obliged 
his  fubjeds  to  ufe  the  Caftilian  tongue  in  all  legal  proceed- 
ings^*,   and  as,  in   1286,  the  German  language  was  efta- 
blifhed  in  the  courts  of  the  empire  ^,     And  perhaps  if  our 
legiflature  had  then  dire£led  that  the  writs  themfelves,  which 
Bre  mandates  from  the  king  to  his  fubje^s  to  perform  certain 
a£ls  or  to  appear  at  certain  places,  (hould  have  been  framed 
in  the  Englifh  language,  according  to  the  rule  of  our  antient 
law ',  it  had  not  been  very  improper.  But  the  record  or  enroll- 
ment of  thofe  writs  and  the  proceedings  thereon,  which  was 
calculated  for  the  benefit  of  pofterity,  was  more  ferviceable 
(becaufe  more  durable)  in  a  dead  and  immutable  language 
than  in  any  flux  or  living  one.  The  prafiifers,  however,  being 
ufed  to  the  Norknan  language,  afid  therefore  imagining  they 
could  exprefs  their  thoughts  more  aptly  and  more^cohcifely 
in  that  than,  in  any  other,  ftill  continued  to  take  their  notes 
in  law  French  :  and  of  courfe  >yhen  thofe  notes  came  to  be 
publifhed,  under  the  denomination  of  reports,  they  were 
printed  in  that  barbarous  diale6): ;  which,  joined  to  the  addi- 
tional terrors  of  a  Gothic  black  letter,  has  occafioned  many 
a  (tudent  to  throw  away  his  Plowden  and  Littleton,  without 
venturing,  to  attack  a  page  of  them.    And  yet  in  reality,  upon 
a  nearer  acquaintance,  they  would  have  found  nothing -very 
formidable  in  the  language ;  which  differs  in  it's  gtamniar 
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and  orthograi^y^as  mudi  ftom  the  modern  Freiicb)'a9  the 
diction  of  Chaucer  and  Gower  does  from  that  of  Addifoir 
and  Pope*  BeGde^^  as  the  Engliih  and  Norman  languages* 
were  concurrently  ufed  by  our  anceftord  for  feveral  centurioB- 
together,  the  two  idioms  have  naturally  affimilated,  and  mu- 
tually borrowed  from  esich  other  :  for  which  reafon  the  gram- 
matical conftruflion  of  each  is  fo  very  much  the  Cume^  that 
I  apprehend  an  Englifliman  (with  a  week's  prepatation) 
would  underftand  the  laws  of  Normandy,  coUeded  in  their 
grand  couftumier^  as  well  if  not  better  dian  a  Frenchman  bred 
within  the  walls  of  Paris.    • 

The  Latin,  which  fucceeded  the  French  for  the  entry, 
and  enrollment  of  pleas,  and  which  continued  in  ufc  for  four 
centuries,  anfwers  fo  nearly  to  the  Engliih  (oftentimes  word 
for  word)  that  it  is  not  at  all  furprizing  it  ihould  generally: 
be  imagined  to  be  totally  fabricated  at  home,  with  little  more 
art  or  trouble  than  by  adding  Rom^  terminations  to  £ngti(h 
words.  Whereas  in  reality  it  is  a  very  univerfal  dialcft^ 
fpread  throughout  all  Europe  at  the  irruption  of  the  northern 
nations,  and  particularly  accommodated  and  moulded  to 
anfwer  all  the  purpofes  of  the  lawyers  with  a  peculiar  exa£i- 
nefs  and  precificn.  This  is  principally  owing  to  the  fimpli- 
city,  or  (if  the  reader  pleafes)  the  poverty  and  baldnefs  of 
it's  texture,  calculated  to  exprefs  the  ideas  of  mankind  jufl: 
as  they  arife  in  the  human  mind^  without  any  rhetorical 
flourifhes,  or  perplexed  ornaments  of  ftyle  :  for  it  may  be 
obferved,  that  thcfe  laws  and  ordinances,  of  public  as  well 
as  private  communities,  are  generally  the  moft  eafily  under- 
ftood,  where  (trength  and  perfpicuity,  not  harmony  or  ele- 
gance of  expreflion,  have  been  principally  confulted  in  com- 
piling them.  Thefe  northern  nations,  or  rather  their  legif- 
lators,  though  they  refolved  to  make  ufe  of  the  Latin  tongue 
in  promulging  their  laws,  as  being  more  doraUe  and  more 
generally  knovim  to  their  conquered  fubjefts  than  their  own* 
Teutonic  diale£ts,  yet  (either  through  choice  or  neceffity) 
have  frequently  intermixed  therein  fome  words  of  a  Gothic^ 
original  |  which  is,  more  or  lefs,  the  cafp  in  every  country 
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of  Eorope,  and  dmrcfoce  not  to  be  imputed  as  any  pccoliaf 
blemifli  in  oor  Englifli  Ic^al  lattnirj  *•  The  truth  is,  what 
is  generally  denominated  law-latin  is  in  reality  a  mere  tecb^ 
nical  language^  calculated  for  eternal  dnration,  and  eafy  to 
be  apprehended*both  in  prefent  and  future  times;  and  on 
thofe  accounts  beft  fuited  to  prefenre  thofe  memorials  which 
are  intended  for  perpetual  rules  of  a£lion.  The  rude  pjra^ 
mids  of  Egypt  have  endured  from  the  earlieft  ages,  while  the 
more  modern  and  more  elegant  ftrudures  of  Attica,  Rome^ 
and  Palmyra^  have  funk  beneath  the  ftioke  of  time. 

As  to  the  objeAion  of  locking  up  the  law  in  a  ftrange  and 
unknown  tongue,  this  is  of  little  weight  with  regard  to  re- 
cords wl^ich  few  have  occafion  to  read  but  fuch  as  do,  or 
ought  to,  underftand  the  rudiments  of  Latin.  And  beCdes 
it  may  be  obferved  of  the  law-Iatin,  as  the  very  ingenious 
fir  John  Davis  "  obferves  of  the  law-french,  '<  that  it  is  fo 
^*  very  eafy  to  be  learned,  that'  the  meaneft  wit  that  ever 
*<  came  to  the  ftudy  of  the  law  doth  come  to  underftand  it 
<<  almoft  perfedlly  in  ten  days  without  a  reader.** 

'  It  18  true  indeed  that  the  many  terms  of  art,  with  which 
the  law  abounds,  are  fufficiently  harfli  when  latinized,  (yet 
not  more  fo  than  thofe  of  other  fciences,)  and  may,  as  Mr. 
Selden  obferves  %  give  offence  <'  to  feme  grammarians  of 
'*  fqueamiih  ftomachsj  who  would  rather  chufe  to  live  in 
*^  ignorance  of  things  the  moft  uieful  and  important,  than 
••  to  have  their  delicate  ears  wounded  by  the  ufe  of  a  word 
^«  unknown  to  Cicero,  Salluft,  or  the  other  writers  of  the 
^'  Auguftan  age/*  Yet  this  is  no  morp  than  muft  unavoid- 
ably happen  when  things  of  modern  ufe,  of  which  the  Ro-r 
mans  had  no  idea,  and  confequently  no  phrafes  to  exprefs 

*  The  following  leAtencey  *'  Jijuis  fame  ftainp»  In  the  laws  of  the  Bur-* 

**  0d  battalia  iurttfua  eximt,  [f  any  one  gundians  on  the  continent,  before  the 

"  goes  out  of  his  own  court  to  fight/*  end  of  the  fifth  century.  (Add.  i.e.  5* 

fiff.  may  raife  a  fmile  in  the  ftudent  as  §  2.) 
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tbem,  come  to  be  delivered  in  the  Latin  torfgue.  tt  would 
p'uzzle  the  mod  claflical  fcholar  to  find  an  appellation,  in  his 
pure  latinity,  for  a  conftable,  a  record ,  or  a  deed  of  feoffment : 
it  18  therefore  to  be  imputed  as  much  to  neceflity,  as  ignorance^ 
that  they  were  filled  in  our  forcnfic  dialecl  conJlabulariuSf  re* 
cordum^  zni  feof amentum.  Thusagain,  another  uncouth  word 
of  our  antient  laws,  (for  I  defend  not  the  ridiculous  barbarifms 
fometimes  introduced  by  the  ignorance  oi modern  pradiftrs,) 
the  fubdantive  murdrum^  or  the  verb  murdrare^  however  harfll 
and  unclaffical  it  may  feem,  was  neceflariiy  framed  to  expreHl 
%  particular  otfence  \  (ince  ixo  other  word  in  being,  occidere^ 
Interficere^  necare^  or  the  like,  was  fufficient  to  exprefs  the  in» 
tention  of  the  criminal,  or  quo  anima  the  a£l  was  perpetrated  | 
and  therefore  by  no  means  came  up  to  the  notion  of  murder 
at  prefent  entertained  by  our  law  ;  via,  a  killing.  w!^i  malice 
aforethought. 

A  fimilar  neccflity  to  this  produced  a  firtiilar  t9t&,  at 
Byzantium,!  ^en  the  Roman  laws  were  turned  into  Greek 
for  the  ufe  of  the  oriental  empire ;  for,  without  any  regard' 
to  Attic  elegance,  the  lawyers  of  the  imperial  courts  made* 
no  fcruple  to  tranflate  Jldei  commtJfartOSj  fiSuyiOfifjuir^o^^usg^  ;• 
euhiculumy  iic»f »«^iiov *» ;  filium-famitiasy  'S7aiia'(pafA,tXi^.f' t 
repudium^  pemthoif ' ;  compromijfum^  KOfiir^OfjLi^aov  *  ;  reverentit 
ft  ob/equiumy  fsvigerria  hou  o^oixaiov^  i  and  the  like*  They 
ftudied  more  thecxaft  and  pr^ecife  import  of  the  words,  than 
the  neatnefs  and  delicacy  of  their  cadence.  And  my  acj^de- 
mical  readers  will  excufe  me  for  fu^geftihg:,  that  the  terms  o( 
the  law  are  not  more  numerous,  more  uncouth,  or  mprc  dif* 
ficult  to  be  explained  by  a  teacher,  than  thofe  of  logic,  phyfics, 
and  the  whole  circle  of  Ariftotle's  philofophy»  nay  even  of 
the  politer  arts  of  archite<ilure  and  it's  kindred  ftudies,  or  the 
fcicnce  of  rhetoric  itfclf.  Sir  Thomas  More's  famous  legal 
queftion^  contains  in  it  nothing  more  difficult,  than  the  de^^ 
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finition  which  in  his  time  the  phiIofophei:s  currently  gave  of 
their  materia  prima^  the  groundwork  of  all  natural  knowlege  ^ 
that  it  isy  *<  neque  quid^  nequi quantum^  neque  quale,  neque  aliquid 
"  eorum  quibus  ens  determinatur  ;**  or  it's  fubfequent  ezplana* 
tion  by  Adrian  Heereboord,  who  aflures  us'  that  <<  materia 
•*  prima  non  eft  corpus^  neque  per  fortnam  corporettatts^  neque 
**  per  Jimplicem  ejetiiiam  :  eft  tamen  ens,  et  quidem  fuhftantia, 
**  licet  incompleta  :  babetque  aftum  ex  fe  entitativum,  et  Jimut 
••  eft fbtentia  fubjcEliva*^  The  law  therefore,  with  regard 
to  it*s  technical  phrafes,  ftands  upon  the  fame  footing  with 
other  ftudies,  and  requefts  only  the  fame  indulgence. 

This  technical  Latin  continued  in  ufe  from  the  time  of  it's 
firft  introdudion,  till  the  fubverfion  of  our  antient  conftitu- 
tlon  under  Cromwell ;  when,  among  many  other  innovations 
in  the  law,  fome  for  the  better  and  fome  for  the  worfe,  the 
language  of  our  records  was  altered  and  turned  into  EngliOi. - 
But,  at  the  reftoration  of  king  Charles,  this  novelty  was  no 
longer  countenanced ;  the  pra£^ifers  finding  it  very  difficult 
to  exprefs  themfelves  fo  concifely  or  fignificantly  in  any  other 
language  but  the  Latin.  And  thus  it  continued  without  any 
fenlible  inconvenience  till  about  the  year  1730,  when  it  was^ 
again  thought  proper  that  the  proceedings  at  law  (hould  b# 
done  into  Englifli,  and  it  was  accordingly  fo  ordered  by  fta- 
tute  4  Geo.  IL  c.  a6.  This  proviflon  was  made,  accorcUng 
to  the  preamble  of  the  ftatute,  that  the  common  people  might 
have  knowlege  and  underflanding  of  what  was  alleged  or  done 
for  and  againft  them  in  the  procefs  and  pleadings,  the  judg- 
ment and  entries  in  a  caufe.  Which  purpofe  has,  I  fear,  not 
been  anfwered ;  being  apt  to  fufpe3  that  the  people  are  now, 
after  many  years  experience,  altogether  as  ignorant  in  matters 
of  law  as  before.  On  the  other  hand,  thefe  inconveniences 
have  already  arifen  from  the  alteration ;  that  now  many 
clerks  and  attorneys  are  hardly  able  to  read^  much  lefs  to 
underftand,  a  record  even  of  fo  modern  a  date  as  the  reign  of 
George*  the  firft.  And  it  has  much  enhanced  the  expenfe  of 
mil  legal  proceedings :  for  fince  the  pra£lifers  are  confined  (for 

<  Pbil^*fk.  natural  r.  I.  §  ftS,  ^i* 
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the  fake  of  the  (tamp  duties,  which  are  thereby  confiderablf  . 

iDcreafed)  to  write  only  a  ftated  number  of  Words  in  a  (beet ; 

and  as  the  £ngh(h  language,  through  the  multitude  of  it's 

particles,  is  much  more  verbofe  than  the  Latin ;  it  follows 

tbat  the  number  of  (beets  muft  be  very  much  augmented  by 

the  change  X.     The  tranflation  alfo  of  technical  phrafes,  and 

the  names  of  writs  and  other  procefs,  were  found  to  be  fo  very 

ridiculous,  (a  writ  of  nijiprius^  quare  impedit^  fieri  facias  y  habeas 

corpus^  and  the  red,  not  being  capable  of  an  £ngli(h  drefs  with 

^any  degree  of  ferioufnefs,)  that  in  two  years  time  it  was  found 

necefiary  to  make  a  new  a£l,  6  Geo.  II.  c.  14 ;  which  al« 

lows  all  technical  words  to  continue  in  the  ufual  language, 

and  has  thereby, almoft  defeated  every  beneficial  purpofe  of 

the  former  ftatute. 

• 
What  is  faid  of  the  alteration  of  language  by  the  fta-  , 

tute  4  Geo.  IL  c.  26.  will  hold  equally  (trong  with  refpe£l:  to 

the  prohibition  of  ufing  the  antient  immutable  court  hand  in 

writing  the  records  or  other  legal  proceedings ;  whereby  the 

reading  of  any  record  that  is  fifty  years  old  is  now  become 

the  obje£t  of  fcience,  and  calls  for  the  help  of  anantiquarian. 

But  that  branch  of  it,  which  forbids  the  ufc  of  abbreviations, 

feems  to  be  of  more  folid  advantage,  in  delivering  fuch  pro- 

xeedings  from  obfcurity :  according  to  the  precept  of  Jufii- 

nian*;  "  ne  per  fcripturam  aliqua  fiat  ,in  pofterum  dubitatiOf 

**  jubemus  non  per  figlorum  captiones  et  compendiofa  enigmata 

*•  ejufdetn  codic'is  textum  confcribi^fed  per  liter  arum  confequentiam 

**  expJanari  concedimus,**    But,  to  return  to  our  demurrer* 

When  the  fubftance  of  the  record  is  completed,  and  co« 
pies  are  delivered  to  the  judges,  the  matter  of  law  upon  which 
the  demurrer  is  grounded  is  upon  folemn  argument  deter- 
mined by  the  court,  and  not  by  any  trial  by  jury ;  and  judg* 
ment  is  thereupon  accordingly  given.  As,  in  an  aAion  of 
trefpafs,  if  the  defendant  in  his  plea  confeiTes  the  izSt^  but 

y  For  inftance,  thefc  three  words,      "  formof  theftatute.** 
•«  Jtamdum  formam  fiatuti;*^  are  now  *  dt  content,  diieft,  J  xj. 

Maverudioto  fcTOi,  <<  accordsog  to  the 

A  ^  2  juftificf 
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juftifics  tt  gimja  venaUmdsj  for  ihat  he  was  honting ;  and  to 
this  the  plaintiflr  demurs,  that  is,  he  admits  the  truth  of  the 
plea,  but  denies  the  juftification  to  be  legal :  now,  on  arguing 
this  demurrer,  i(the  court  be  of  opinion,  that  a  mam  may  not 
juftify  trefpafs  in  hunting,  they  wiU  give  judgment  for  the 
plaintiff}  \i  they  d^nk  that  he  niay,  then  judgment  is  given 
for  the  defendant.  Thii»is  aa  iSue  in  law^  or  demurrer, 
di%iofedof(i). 

Ah  ifluc  of  bSt  takes  up  more  form  and  preparation  tf^ 
fettle  it ;  for  here  the  truth  of  the  matters  alleged  muft  be 
folemnly  examined  and  eftablifhed  by  proper  evidence  in  the 
channel  prefcribed  by  law.  To  which  examination,  of  fa£)s» 
the  name  of  trial  is  ufually  confined,  whieh  will  be  treated 
ef  at  large  in  the  two  fuccceding  chapters. 


(i )  The  court  of  king^s  bench  upon  a  demurrer  held  it  to  be 
a  good  juflific^tion  that  the  defendant  entesed  the  plaiatifE^  dab- 
ia  purfuit  of  a  fox.    Sec  anUf  213.  n.  4« 


V.^ 
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tHAPTEH    THE    T  WE  NTY-SECOKD, 
OF    THE     SEVERAL     SPECIES     OF 

TRIAL, 


THE  uncertainty  of  legal  proceedings  is  a  notbn  (b 
generaHy  a<lbpted|  and  has  fo  long  been  the  (landing 
Ifaeme  of  wit  and  good  humour,  that  he  who  (hould  attempt 
to  refute  it  would  be  looked  upon  as  a  man,  who  was  either 
incapable  of  difcernm^nt  himfelf,  or  elfe  meant  to  impofe 
vpon  others.  Yet  it  may  not  be  amifs,  before  we  enter 
upon  the  feveral  modes'whereby  certainty  is  meant  to  be  ob* 
tained  in  our  courts  of  juftice,  to  inquire  a  little  wherein 
diis  uncertainty,  fo  frequently  complained  of^  confifts  j  and 
|o  what  caufes  it  owes  it's  original. 

It  hath  fometimes  been  faid  to  owe  it's  original  to  the 
number  of  our  municipal  conftitutions,  and  the  multitude  of 
our  judicial  deciiions* ;  which  occafion,  it  is  alleged,  abun^ 
dance  of  rules  that  militate  and  thwart  with  each  other,  as  the 
fentiments  or  caprice  of  fucceffive  legiilatures  and  judges  have 
happened  to  vary*  The  fad,  of  multiplicity,  is  allowed ;  and 
that  thereby  the  refearches  of  the  iludent  are  rendered  more 
difficult  and  laborious :  but  that,  with  proper  induftry,  the 
refult  of  thofe  inquiries  will  be  doubt  and  indecifion,  is  a 
confequence  that  cannot  be  admitted.  People  are  apt  to  be 
angry  at  the  want  of  fimplicity  in  our  laws:  they  miftake  va« 
fiety  JFor  confufion,  and  complicated  cafes  for  con  trad  idory. 

^  See  the  preface  to  fir  John  Davies's  reporti:  whticia  mapy  of  die  following 
fbpici  are  difcttffeS  more  it  large.  # 

A  a  3  They 
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They  bring  as  the  examples  of  arbitrary  govemtnents,  of 
Denmark,  Mufcovy,  and  Prufiia ;  of  wild  and  uncultivated 
nations,  the  favages  of  Africa  and  America ;  or  of  narrow 
domeftic  republics,  in  antient  Greece  and  modem  S^tzer- 
land  I  and  unreafonably  require  the  fame  paucity  of  laws,  the 
fame  concifenefs  of  praflice,  in  a  nation  of  freemen,  a  polite 
and  commercial  people,  and  a  populous  extent  of  territory. 

In  an  arbitrary,  defpqtic  government,  where  the  lands  are 
at  the  difpofal  of  the  prince,  the  rules  of  ^  fucceflion,  or  the 
mode  of  enjoyment,  mud  depend  upon  his  will  and  pleafure. 
{lence  there  can  be  but  few  legal  determinations  relating  to  the 
property,  the  defcent,  or  the  conveyance  of  real  eftates ;  and 
the  fame  holds  in  a  ftrongcr  degree  with  regard  to  goods  and 
chattels,  and  the  contracts  relating  thereto.     Under  a  tyrant 
nical  fway  trade  muft  be  continually  in  jeopardy,  and  of  con- 
fequence  can  never  be  extenGve  :  this  therefore  puts  an  end 
to  the  neceffity  of  an  infinite  number  of  rules,  which  the 
£ngli(h  merchant  daily  recurs  to  for  adjufting  commercial  dif- 
ferences.   Marriages  are  there  ufually  contra£ied  with  fiaves ; 
or  at  leaft  women  are  treated  as  fuch  :  no  laws  can  be  there- 
fore expe£^ed  to  regulate  the  rights  of  dower,  jointures,  and 
marriage  fettlements.     Few  alfo  are  the  perfons  who  can 
claim  the  privileges  of  any  laws ;  the  bulk  of  thofe  nations, 
viz»  the  ccmmonalty,  boors,  or  peafanta,  being  merely  Til- 
leins  and  bondmen.     Thofe  arc  therefore  left  to  the  private 
coercion  of  their  lords,  are  efteemed  (in  cbi:  contemplation  of 
thefe  boafted  legifiators)  incapable  of  either  right  or  injury, 
and  of  confcquence  arc  entitled  to  no  redrefs.     We  may  fee, 
in  thefe  arbitrary  dates,  how  large  a  field  pf  legal  cpntefts  is 
already  roote4  up  and  d^drpyed. 

Again  ;  were  we  a  poor  and  naked  people,  as  the  favages  of 
America  are,  ftrangers  to  fcxence,  to  commerce,  and  the  arts 
as  well  of  convenience  as  of  luxury,  we  might  perhaps  be 
content,  as  fome  of  them  are  faid  to  be,  to  refer  all  difputes 
to  the  next  man  we  meet  upon  the  road^  and  fo  put  a  fhort  end 

tt 
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to  ererj  controrerfy.  For  in  z  ftate  of  nature  there  is  no 
room  for  municipal  laws ;  and  the  nearer  any  nation  ap« 
proaches  to  that  ftate^  the  fewer  they  will  have  occafion  for* 
When  the  people  of  Rome  were  little  better  than  ftordy 
Ihepherds  or  herdfmen,  all  their  laws  were  contained  ii^  ten 
or  twelte  tables :  but  as  luxury,  politenefs,  and  dominion 
tncreafedy  the  civil  law  increafed  in  the  fame  proportion ; 
and  fwelled  to  that  amazing  bulk  which  it  now  occupieSf 
though  fucceflively  pruned  and  retvenched  by  the  emperors 
Theodofius  and  Juftinian, 

In  like  manner  we  may  hftly  obferve,  that,  in  petty  ftates 
and  narrow  territories,  much  fewer  laws  will  fufBce  than  In 
large  ones,  becaufe  there  are  fewer  obje£ls  upon  which  the 
laws  can  operate.  The  regulations  of  a  private  family  are 
ifaort  and  welUknown  1  thofe  of  a  prince's  houlbold  arc 
neceflarily  more  various  and  diffufe. 

The  caufes  therefore  of  the  multiplicity  of  the  Englifli 
laws  are,  the  extent  of  the  country  which  they  govern;  tha 
commerce  and  refinement  of  it's  inhabitants ;  but,  above  all^ 
the  liberty  and  property  of  the  fubje£t«  Thefe  will  naturally 
produce  an  infinite  fund  of  difputes,  whi4!h  muit  be  termi^ 
nated  in  a  judicial  way :  and  it  is  eflcntial  to  a  free  people, 
that  thefe  determinations  be  publifhed  and  adhered  to  ;  that 
their  property  may  be  as  certain  and  fixed  as  the  very  confti- 
ttttion  of  their  ftate*  For  though  in  many  other  coftntries 
every  thing  is  left  in  the  bread  of  the  judge  todetermine,  yet 
with  us  he  is  only  to  declare  and  pronouna^  not  to  make  or 
nev^'tnodilf  the  law.  Hence  a  multitude  of  decifions,  or  cafes 
adjudged,  will  arile :  for  feldom  will  it  happen  thstf  any  one 
rule  will  exa&ly  fuit  with  many  cafes.  And  in  proportion 
as  the  decifions  of  courts  of  judicature  are  multiplied,  the  law 
-will  be  loaded  with  decrees,  that  may  fometimes  (though 
rarely)  interfere  with  each  other :  either  becaufe  fucceeding 
judges  may  not  be  apprized  of  the  prior  adjudication ;  or  be- 
caufe they  may  think  differently  from  their  predeceflbrs ;  or 
becaufe  the  fame  arguments  did  not  occur  formerly  as  at  pre- 

A  a  4  fcnt  s 
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fcnt ;  qr,  in  fin^,  bcc^ufc  of  the  natural  If^beciUty  and  iqi^ 
perfcftion  that  attends  all  human  proceedings.  But  where* 
ever  this  happens  to  be  the  cafe  in  any  materiai  point,  th^ 
legiflatjurc  if  r^^dy,  ^n^  from  time  to  time  both  piay,  ^4 
frequently  do.e$,  intervene  , to  remove  the  doubt ;  ^nd,  upoii 
djUe  deliberation  had,  determines  by  a  declaratory  ftat^it? 
hx).\jir  the  hyr  fliall  be  hcj^d  for  the  future. 

Whatever  inftances  therefore  of  contradlftion  or  un^ 
certainty  may  have  been  gleaned  from  our  records,  or  report*, 
muft  te  imputed  to  the  defers  of  hum?^  laws  in  general, 
lind  are  not  owing  to  any  particular  ili  conftruftion  of  tha 
Englifb  fyftem.  Indeed  the  reverfe  13  mod  ftriclly  tri^e.  The 
Englifti  law  is  Icfs  ^mbarrafled  with  inconfiftent  refplutiQOjs 
^nddou'  tful  queftions,  than  any  other  inown  fyftem  of  the 
£amc  extent  and  the  fame  duration.  I  may  inftance  in  the 
civil  law :  the  text  whereof,  as  colle£led  by  Juftinian  and  hi$ 
agents,  is  extremely  voluminous  and  diffufe ;  but  the  idle 
comment^,  obfcure  glofles,  and  jarring  interpretations  graft- 
ed tl^ereupon  by  the  learned  jurifts,  are  literally  without 
i^umber.  And  thefe  glofles,  which  are  mere  private  opinions 
C^  fobolaftic  do£iors,  (^nd  not  like  our  books  pf  reports,  judit 
cial  determinations  of  the  court,)  are  all  of  authority  fufficient 
tfi  be  vouphed  and  relied  on:  which  muft  needs  breed  great 
diftraSionand  confufion  in  their  tribunals.  The  fame  may  be 
feid  of  the  canon  law^  though  the  text  thereof  is  not  of  half 
the  axftiquity  with  the  common  law  of  England  ;  and  though 
Ae  more  antient  any  fyftem  of  laws  is,  the  more  it  is  liabl^ 
to  be  perplexed  with  the  multitude  of  judicial  decrees.  When 
therefore  a  body  of  laws  of  fo  high  antiquity  as  the  Englift, 
is  in  general  fo  clear  and  perfpicuous,  it  argues  deep  wif» 
4otn  apd  forefight  in  fuch  as  laid  the  foundations,  and 
gr^at  care  and  c}rcumfpedion  in  fuch  as  have  built  thf^ 
iuperftfudure. 

Bu^T.  is  not  (it  will  be  a&ed)  the  multifude  of  law-fuit^, 
^i.ch  we  daily  fee  ^nd  ej^perieqce,  an  argument  againft  the 
cl^aroefc  ap^  certainty  of  thf  I^w;  i.t^lf  ^  By  up  naeans  :  fof 

f^mong 
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Vjuudag  J3^e  various  dlfputes  and  controverfics  wticl>  ar«  d*3f 
tf)  be  met  with  in  the  courfc  of  legal  proceedings,  }t  is  ^ 
vjous  to  obferve  how  very  few  arifs  from  obfc^rity  in  tb^ 
Tuks  or  maKims  of  law.  An  aflion  (hall  feldom  be  heard  of, 
to  determine  a  queftion  of  inheritance,  unlefs  the  faft  of  th? 
defcentbe  controverted.   But  the  dubious  points,  which  arc 
ufually  |igitated  in  our  courts,  arife-  chiefly  from  the  difficulty 
there  is  of  afcertaining  the  intentions  of  individuals,  in  their 
(olemn  difpofuion^  of  property  \  in  their  coritra£ls,  convey* 
^  auces,  and  teftaments.     It  is  an  objcft  indeed  of  the  utmoft 
importance  irt  this  free  and  cowimercial  country,,  to  lay  as  few 
tcftraints  as  poffible  upon  the  transfer  of  poflcflions  from  hand 
to  hand,  or  their  various  defignations  marked  out  by  the  pru- 
dence, convenience,  neceffities,  or  even  by  the  caprice,  of 
their  owners :  yet  to  inveftigate  the  intention  of  the  owner  ift 
frequently  matter  of  difliculty,  among  heaps  of  entangled 
conveyances  or  wills  of  a  various  obfcurity.     The  law  rarely 
hefitates  in  declaring  it's  ''>wn  me  ming  -,   but  the  judges  arp 
iE^cquently  puzzled  to  find  out  the  meaning  of  others.  Thus 
the  powers,  the  intcreft,  the  privileges,  and  properties  of  si 
tenant  for  life,  and  a  tenant  in  tail,  are  clearly  diflinguiflied 
Sind  precifely  fettled  by  law  :  but,  what  words  in  a  will  (hall 
conftitutc  this  or  that  eftate,  has  occafionally  been  difputc4 
for  more  than  two  centuries  paft ;    and  will  continue  to  be 
difputpd  as  long  as  the  careleflhefs,  the  ignorance,  or  fingii* 
iarity  of  tcftators  (hall  continue  to  cloath  their  intcntioos  ia 
dark  or  new-»fangled  cxpretTions, 

\ 

But,  notwithftanding  fo  vaft  an  acceffion  of  legal  contro- 
verfics, arifing  from  fo  fertile  a  fund  as  the  ignorance  and 
wilfulnefs  of  individuals,  thefe  will  bear  no  comparifon  in 
point  of  number  to  thofe  which  are  founded  upon  the  diflio* 
acfty,  and  difingenuity  of  the  parties :  by  either  their  fugged* 
ing  complaints  that  are  falfe  in  faft,  and  thereupon  bringing 
groundkfs  afkions;  or  by  their  denying  fuch  fads  as  are  true, 
in  fetting  up  unwarrantable  defences,  exfaEio  oritur  jus  :  if 
therefore  the  facl  be  prevcrted  or  mif-reprefcnted,  the  law 
irluch  axifcs  fjom  thence  willunavoidably  be.unjuft  or  partial. 

And, 
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And,  in  order  to  prevent  this,  it  is  neceflary  to  fet  right  the 
hSt,  and  cftabliOi  the  truth  contended  for,  by  appealing  to 
fome  mode  t>i  probation  or  triai^  which  the  law  of  the  country 
has  ordained  for  a  criterion  of  truth  and  falfhood. 

These  modes  of  probation  or  trial  form  in  every  civilized 
country  the  great  objeA  of  judicial  decifions.  And  experi- 
ence will  abundantly  ihew,  that  above  a  hundred  of  our  law- 
fuits  arife  from  difputed  faft^,  for  one  where  the  law  is 
doubted  of.  About  twenty  days  in  the  year  are  fufficient 
in  Weftminfter-hall,  to  fettle  (upon  folcmn  argument)  every 
demurrer  or  other  fpecial  point  of  law  that  arifes  throughput 
the  nation :  but  two  months  are  annually  fpent  in  deciding 
the  truth  of  fadls,  before  fix  diftindl  tribunals,  in  the  feveral 
circuits  of  England ;  exclufive  of  Middlefex  and  London, 
which  afford  a  fupply  of  caufes  much  piore  than  equivalent 
to  any  two  of  the  largeft  circuits. 

Trial  then  is  the  examination  of  the  matter  of  fafl:  in 
ifluc ;  of  which  there  arc  many  different  fpecies,  according 
to  the  diflfe^ence  of  the  fubjeft,  or  thing  to  be  tried  :  of  all 
which  we  will  take  a  curfory  view  in  this  and  the  fubfequent 
chapter.  For  the  law  of  England  fo  induftrioufly  endea- 
vours to  invcftigate  truth  at  any  rate,  that  it  will  not  confine 
itfelf  to  one,  or  to  a  few,  manners  of  trial ;  but  varies  it's 
examination  of  fa£ts  according  to  the  nature  of  the  fa£^s 
themfelves :  this  being  the  one  invariable  principle  purfued, 
that  as  well  as  the  bed  method  of  trial,  as  the  bed  evidence 
upon  that  tri^l,  which  the  nature  of  the  cafe  aflbrds,  and  no 
other,  (hall  be  admitted  in  the  Englifli  courts  of  juftice. 

The  fpecies  of  trials  in  civil  cafes  arc  feven.  By  record  / 
by  infpeBion^  or  examination  s  by  certificati  i  by  nuitneffis  ;-  by 
Vfagtr  of  battel  i  h)  *wager  of  law  ;  2nd  by  Jury. 

h  First  then  of  the  trial  by  record.  This  is  only  ufed  in 
one  particular  inftance :  and  that  iswhere  a  matter  of  record 

is 
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18  pleaded  in  any  zGtion^  as  a  fine,  a  judgment,  or  the  like ; 
and  the  oppofite  party  pleades,  *^nui  tiel  record^^  that  there  is 
no  fuch  matter  of  record  exiding  :  upon  this,  iflue  is  tender- 
ed and  joined  in  the  following  form,  *<  and  this  he  prays  may 
*'  be  inquired  of  by  the  record ^  and  the  other  doth  the. like V* 
and  hereupon  the  party  pleading  the  record  has  a  day  given 
him  to  bring  it  in,  and  proclamation  is  made  in  court  for  him 
to  "  bring  forth  the  record  by  him  in  pleading  alleged,  or 
^<  elfe  he  (hall  be  conciemned  \^  and,  on  his  failure,  his  an« 
tagonift  (hall  have  judgment  to  recover.    The  trial  therefore 
of  this  iflue  is  merely  by  the  record  ;  for,  as  fir  Edward  Coke  ^ 
obferves,  a  record  or  enrollment  is  a  monument  of  fo  high  a 
nature,  and  importeth  in  itfelf  fuch  abfolute  verity,  that  if  it 
be  pleaded  that  there  is  no  fuch  record,  it  (hall  not  receive  any 
trial  by  witnefs,  jury,  or  otherwife,  but  only  by  itfelf.     Thus 
titles  of  nobility,  as  whether  earl  or  no  earl,<  baron  or  no  ba» 
ron,  (hall  be  tried  by  the  king's  writ  or  patent  only,  which  is 
matter  of  record^.     Alfo  in  cafe  of  an  alien,  whether  aliea 
friend  or  enemy,  (hall  be  tried  by  the  league  or  treaty  be* 
tween  his  fovereign  and  ours;  for  every  league  or  treaty  is  of 
record  **•   And  alfo,  whether  a  manor  be  to  be  h^ld  in  antient  • 
demefne,  or  not,  (hall  be  tried  by  the  record  of  domejday  va 

the  king's  exchequer* 

* 
II.  Trial  by  infpeElion  or  examinatiorij  is  when  for  the 
greater  expedition  of  a  caufe,  in  fome  point  or  \S\it  being 
cither  the  principal  queftion,  or  arifing  collaterally  out  of  it, 
but  being  evidentJythe  objcft  of  fenfe,  the  judges  of  the  courts 
upon  the  tcftimony  of  their  own  fenfes,  (hall  decide  the  point 
in  difpute.  For,  where  the  affirmative  or  negative  of  a 
quedion  is  matter  of  fuch  obvious  determination.  It  is  not 
thought  neceiTary  to  fummon  a  jury  to  decide  It ;  who  are 
properly  called  in  to  inform  the  confcience  of  the  court  in 
refpefl  of  dubiot^s  fafts :  and  therefore  when  the  faft,  from  It's 
nature,  mud  be  evident  to  the  court  either  ffom  ocular  de« 
monftration  or  other  irrefragable  proof,  there  the  law  departs 

*  I  Inft.  117.  260*  *  9  Rep.  31. 
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from  it'6  ufual  refort,  the  \txdiGt  of  twelve  metii  and  Te&6» 
on  the  judgment  of  the  covrt  alone.  As  in  cafe  of  a  Ijuit  tsb 
rcvcrfe  z  fine  for  non-age  of  the  cogni^or,  or  to  fet  afidc  u 
ftatute  or  recognizance  entered  into  by  an  infant  i  here,  atd 
in  other  cafes  of  the  like  fort,  a  writ  fhaU  i0ue  to  the  (be* 
tiff* }  commanding  him  that  he  conftrain  the  faid  party  t0 
appear,  that  it  may  be  afcertained  by  the  view  of  his  body 
by  the  king's  juftices,  whether  he  be  of  full  age  or  not ;  *'  ut 
**  /^  ofpe6fum  corporis  fui  conftare  poUrit  jujticiariis  noflrUpJf^ 
**  praediifus  AJttplenae  aetatis  necne^,^  If  however  the  court 
has>  ypon  infpefHon,  any  doubt  of  the  age  of  the  party^ 
(a$  may  frequently  be  the  cafe,)  it  may  proceed  to  takf  propfii 
of  the  fa£l ;  and,  particularly,  may  examine  the  infant  him* 
felf  upon  an  oath  of  voir^  dire,  veritatem  dicfre,  that  is,  to 
make  ti^ue  anfwer  to  fuch  queftions  as  the  court  (hall  demand 
of  him  :  or  the  court  may  examine  his  motheri  his  jodv 
father,  or  the  like  «• 

In  like  manner  if  a  defendant  pleads  in  abatement  of  the 
fait  that  the  plaintiff  is  dead,  and  one  appears  and  calls  him* 
felf  the^  plaintiff,  which  the  defendant  denies  ;  in  this  cafe 
the  judges  (hall  determine  by  infpefiion  and  examination^ 
whether  he  be  the  plaintiff  or  not  \  Alfo  if  a  man  be  found 
by  a  jury  an  idiot  a  nativitate,  he  may  come  in  perfon  intq 
the  chancery  before  the  chancellor,  or  be  brought  then'  by 
hi$  friends,  to  be  infpedled  and  examined,  whether  idiot  or 
not :  and,  if  upon  fuch  view  and  inquiry,  it  appears  he  is 
not  fo,  the  verdi£k  of  the  jury,  and  all  the  proceedings. 
tJxereoni  are  utterly  void  and  inftantly  of  no  effe£t  K 

« 

Another  inftance  in  which  the  trial  by  infpeftion  may 

be  ufed,  is  when  upon  an  appeal  of  maihem,  the  iffue  joined 

is  whether  it  be  maihem  or  no  maihem,  this  (hall  be  decided 

by  the  court  upon  infpedtion,  ^for  which  purpofe  they  may 

« 

«  9  Rep.  31*  though  now  it  ii  tried  by  lofpeAion* 

f  Thi>  qurft'iOfi  of  noa-tge  wet  for*  ■  %  RoU.  Abu  573. 

yierlyy  according  to  Glanvil,  (i,  13.  r.  *  9  Rep.  30, 

15.}    tried    by   •  jury  of  eight   men  ^  Jhid*  ^U     . 

call 
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call  iti  the  affiftance  ©f  ftirgeonsi.  And,  by  analogy  to  this, 
in  an  action  of  tfcfpafs  for  maihem,  the  court  (upon  view 
of  fuch  maihem  as  the  plaintiff  has  laid  in- his  d'eclarati'on',  or 
n^hlch  is  certified  by  the  jadges  wHo  tried  the  caufe  to  be  the 
ikme  as  was  given  in  evidence  to  the  jury)  may  increafe  the 
dannages^  at  their  own  difcretion  ^  •,  as  may  atfo  be  the  cafe 
upon  view  of  an  atrocious  battery  ^  But  then  the  battery 
mud  likewife  be  alleged  fo  certainly  in  the  declaration,  that 
it  may  appear  to  be  the  fameivith  the  battery  infpe£lcd* 

At.80,  taafcertain  any  circumftances  relative  to  a  particu- 
lar day  paft,  it  hath  been  tried  by  an  infpe£tion  of  the  alma-^ 
nac*  by  the  court.  Thus,  upon  a  writ  of  error  from  an  in- 
ferior court,  that  of  Lynn,  the  error  affigned  was  that  the 
judgment  was  given  on  a  funday,  it  appearing  to  be  oa 
26^  February,  26  Eliz.  and  upon  infpeftion  of  the  almanacs 
of  that  year  it  was  found  that  the  26  of  February  in  that 
year  a£taally  fell  upon  a  funday :  this  was  held  to  be  a  fiifii-, 
lieat  trials  and  that  a  trial  by  a  jury  was  not  neceflary,  ai- 
though  it  was  an  error  in  fa£^ ;  and  fo  the  judgment  was  re- 
tcrfed  ^.  Bi3t,  10  all  thefe  cafes,  the  judges^  if  they  coaceire 
a-  doubt,  may  order  it  to  be  tried  by  jury. 

IH.  The  trial  by  certificah  is  allowed  in  fuch  cafes>  where- 
the  evidence  of  the  perfon  certifying  is  the  only  proper  crite^ 
rionof  the  point  in  difpute.  For,  when  the  iz&  in  queftion 
lies  out  of  the  cognizance  of  the  court,  the  judges  miuft  rely* 
oa  the  folemn  averment  or  information  of  perfons  in  fuch  a- 
ftation,  as  affords  them  the  mod  clear  and  competent  know- 
lege  of  the  truth.  As  therefore  fuch  evidence  (if  given  tf^ 
ft  jury)  muft  have  been  condufive,  the  law,  to  fave  trouble^ 
mod  circuity,,  permits  the  fa€^  to  be  determined  upon  fuch' 
fiiertificAte  merely*  Thus,  i.  If  the  ifftie  b^  whether  A  wati 
abftnt  with  the  king  in  his  army  out  of  the  realm  in  time  of. 
war,  this  (hall  be.  tried  °  by  the  certificate  of  the  xaarefcbal  oC 

J  2  Roll.  Afe  57S.  ■  Cro.  Elw.  217. 
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^fcfeiited  *;  admtjidftt  inJHttithn^  and  JtiprtvatioH  <rf  a  cfefk/ 
flialt  alfo  be  tried  by  certificate  from  tbe  ordinary  of  metropo* 
fitan,  becaufe  of  thefe  ht  id  tht  itioft  competent  jiKige  ^ :  hvi 
ifiduSion  flfiall  be  tried  hj  a  jury,  becaufe  it  is  a  matter  of 
public  notoriety  %  and  is  Hkewife  the  corporal  invcftiture  of 
the  temporal  profits.  Refignatton  of  a  benefice  may  be  trie^ 
in  either  way  ^  j  but  it  feems  moft  prdperly  to  fall  within  the 
bifiiop's  cognizance.  6.  The  trial  of  all  cufloms  and  prac- 
tice of  the  courts  fhall  be  by  certificate  from  the  proper  oflS- 
ceis  of  thofe  courts  refpcSively  ;  and,  what  return  was  made 
on  »  writ  by  the  (herifFor  under- (her iff*,  fhall  be  only  tried  by  ^ 
his  own  certificate  ^  And  thus  much  for  thofe  feveral  iffueSf 
or  matters  of  fa£i»  which  are  proper  to  be  tried  by  certificate* 

IV,  A  pt30feTH  fpccies  of  trial*  isr  that  by  HHtneJJisj  pe^ 
UjtiSy  without  the  intervention  of  a  jury.  Tim  is  the  onl]^ 
%ftiethod  of  trial  known  to  the  civil  law;  in  which  the  judge 
is  left  to  form  in  his  own  breafl  his  fentence  opon  the  credit 
of  the  witheffcs  examined  ;  but  it  is  very'  rarely  ufed  in  our 
law,  which  prefers  the  trial  by  jury  before  it  in  alhibft  everjl 
inflance.  Save  only,  that  when  a"  widow  brings  a  writ  of 
dower,  and  the  tenant  pleads  that  the  huiband  is  riot  dead  \ 
this  being  looked  upon  as  a  dilatory  plea,  is,  in  favoiir  of  the 
widow  and  for  greater  expedition,  allowed  to  be  tried  by  writ- 
neffes  examined  before  the  judges:  andfo,  faith  Finch  ^  (hall 
no  other  cafe  in  our  law.  But  fir  Edward  Coke  «  mentions 
fome  others :  as  to  try  whether  the  tenant  in  a  real  afiion 
w^s  duly  fummoned,  or  the  validity  of  a  challenge  to  a  juror : 
fo  that  Finch's  obfervation  muft  be  confined  to  the  trial  of 
dire£):,  and  not  collateral,  iiTues.  And  in  every  cafe  fir  £d« 
W'ard  Coke  lays  it  down,  that  the  affirmative  muft  be  proved 
by  .two  witneffos  at  the  leafl. 

X  337  3      ^*  ^^^  ^^^*^  fpccies  of  trial  is  of  great  antiquity,  but 
xftuch  difufed ;  though  flill  in  force  if  the  parties  chufc  to 

•  See  Book  I.  oh.  ii.  'a  RoU.  Abr.  5B3. 
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abide  by  it ;  I  mean  the  trial  by  nvager  of  haitil.  This  feeiM 
to  have  owed  it'«  original  to  the  military  fpirit  of  our  an- 
ceftors,  joined  to  a  fuperftitious  frame  of  mind  :  it  being  in 
the  nature  of  an  appeal  to  providence,  under  an  apprehenfion 
and  hope  (however  prefumptuous  and  unwarrantable)  that 
heaven  would  give  the  viftory  to  him  who  had  the  right* 
The  deciGon  of  fuitd,  by  this  appeal  to  the  God  of  battels,  is 
by  fome  faid  to  have  been  invented  by  the  Burg\indi>  one  of 
the  northern  or  German  clans  that  planted  themfelves  in 
Gaul.  And  it  is  true,  that  the  iirft  written  ihjun£lion  of 
judiciary  combats  that  we  meet  with,  is  in  the  laws  of  Gun- 
debald,  A.  D.  501,  which  are  preferved  in  the  Burgundian 
code.  Yti  it  does  not  feem  to  have  been  merely  a  local  cuf- 
tom  of  this  or  that  particular  tribe,  but  to  have  been  the 
common  ufage  of  all  thofe  warlike  people  from  the  earl  left 
times ^  And  it  may  alfo  feem  from  a  paflage  in  Velkius 
Paterculus  J,  that  the  Germans,  when  firft  they  became  known 
to  the  Romans,  were  wont  to  decide  all  contefts  of  right  by 
the  fword :  for  when  Quintilius  Varus  endeavoured  to  intro- 
duce among  them  the  Roman  laws  and  method  of  trial,  it 
was  looked  upon  (fays  the  hiflorian)  as  a  **  novitas  incogni^ 
*•  tae  difcipUnae,  ut  foUta  armis  decerni  jure  Urmtnareniurf 
And  among  the  antient  Goths  in  Sweden  we  find  the  prac* 
tice  of  judiciary  duels  eftablifhed  upon  much  the  fame  foot* 
ing  as  they  formerly  were  in  our  own  country  ^ 

This  trial  was  introduced  into  England  among  other  Nor« 
man  cuftoms  by  William  the  Conqueror  j  but  was  only  ufed 
in  three  cafes,  one  military,  one  criminal,  and  the  third  civile 
The  firft  in  the  court- martial,  or  court  of  chivalry  and  ho* 
nour  ^ :  the  fecond  in  appeals  of  felony  ^,  of  which  we  fliall 
fpeak  in  the  next  book  :  and  the  third  upon  iflue  joined  in  a 
writ  of  right,  the  lad  and  moft  folemn  decifion  of  real  pro-  [  338  ] 
perty.  For  in  writs  of  right  the  jus  proprietatis^  v/hich  is 
frequently  a  matter  of  difficulty,  is  in  queftion  ^   but  other 

^  Scld.  of  duels,  c.  5.  ^  Co.  Ltct.  261. 

i  2.  c.  I  iS.  '2  Hawk.  P.  C.  45. 

*  Stietnb.  dejurt  Sueon,  L  t,  C0  7, 

Vot.  III.  B  b  real 


334  Private  B(Joic  III. 

the  king'^  hoft  in  writing  under  his  feal,  which  (hall  be  fent 
to  the  juftices.  3.  If>  in  order  to  avoitl  an  outlawry  or  the 
like,  it  was  alleged  that  the  defendant  was  in  prifon,  ultra 
fnare,  at  Bourdeaux,  or  in  the  fervice  of  the  mayor  of  Bour- 
deaux,  this  (hould  have  been  tried  by  the  certificate  of  the 
mayor  ^  and  the  like  of  the  captain  of  Calais  ^.  But  when 
this  was  law  ^,  thofe  towns  were  under  the  dominion  of  the 
crown  of  England.  And  therefore,  by  a  parity  of  reafon^  it 
(hould  now  hold  that  in  fimilar  cafes,  arifing  at  Jamaica  or 
Minorca,  the  trial  (hould  be  by  certificate  from  the  govemorof 
thofe  iflands.  We  alfo  find  '^  that  the  certificate  of  the  queen's 
meflenger,  fent  to  fummon  home  a  peerefs  of  the  realm,  was 
formerly  held  a  fufficient  trial  of  the  contempt  in  refufing  to 
obey  fuch  fummons.  3.  For  matters  within  the  realm,  the 
cuftoras  of  the  city  of  London  (hall  be  tried  by  the  certificate 
of  the  mayor  and  aldermen,  certified  by  the  mouth  of  their 
recorder' ;  upon  a  furmife  from  the  party  alleging  it,  that  the 
cuftom  ought  to  be  thus  tried:  elfe  it  muft  be  tried  by  the 
country'*  As,  the  cuftom  of  diftributing  the  eflFt£l:s  of  free- 
men deceafed ;  of  enrolling  appfrentices ;  or  that  he  who  is 
free  of  one  trade  may  ufe  another  ;  if  any  of  thefe  or  other 
fimilar  points  come  in  ifil|e»  But  this  rule  admits  of  an  ex«. 
ception,  where  the  corporation  of  London  is  party,  or  inte- 
refted,  in  the  fuit;  as  in  an  aflion  brought  for  a  penalty  in- 
fli£ted  by  the  cuftom :  for  there  the  reafon  of  the  law  wiU  not 
endure  fo  partial  a  trial ;  but  this  cuftom  (hall  be  determined 
by  a  jury,  and  not  by  the  mayor  and  aldermen,  certifying  by 
the  mouth  of  their  recorder*.  4.  In  fome  cafes,  the  (heriff 
of  London's  certificate  (hall  be  the  final  trial :  as  if  the  ifluc 
be,  whether  the  defendant  be  a  citizen  of  London  or  a  fo- 
reigner %  in  cafe  of  privilege  pleaded  to  be  fued  only  in  the 
city  courts.  Of  a  nature  fomewhat  fimilar  to  which  is  the 
trial  of  the  privilege  of  the  univerGty,  when  the  chancellor 
claims  cognizance  of  the  caufe,  becaufe  one  of  the  parties  is  s^ 

•  9  Rep<  3 » .  f  Bro.  jilfr,  s,  trial,  pL  96, 
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privileged  perfon.  In  this  cafe,  the  charters,  confirmed  bf 
a£t  of  parliament,  direct  the  trial  of  the  queftion,  whether  a 
privileged  perfon  or  no,  to  be  determined  by  the  certificate 
and  notification  of  the  chancellor  under  feal  i  to  which  it 
hath  alfo  been  ufual  to  add  an  affidavit  of  the  fa  A  :  but  if  the 
parties  be  at  iflue  between  themfelves,  whether  A  is  a  member 
of  the  univerfity  or  no,  on  a  plea  of  privilege,  the  trial  (hall 
be  then  by  jury,  and  not  by  the  chancellor's  certificate  " :  be* 
caufe  the  charters  direct  only  that  the  privilege  be  allowed  on 
the  chancellor's  certificate,  when  the  claim  of  cognizance  is 
made  by  him,  and  not  where  the  defendant  himfelf  pleads  his 
privilege :  fo  that  this  muft  be  left  to  the  ordinary  courfe  of 
determination.  5.  In  matters  of  ecclefiaftical  jurifdi£lion^  as 
marriage^  and  of  courfe  general  bajtardy\  and  alfo  excommuni* 
fatisn,  SLXid  orders,  thefe,  and  other  like  matters,  (hall  be  tried 
by  the  biihop's  certificate  ^.  As  if  it  be  pleaded  in  abate* 
ment,  that  the  plaintiff  is  excommunicated,  and  ifiue  is  join* 
ed  thereon  ;  or  if  a  man  claims  an  eftate  by  defcent,  and  the 
tenant  alleges  the  demandant  to  be  a  baftard  ;  or  if  on  a  writ 
of  dower  the  heir  pleads  no  marriage ;  or  if  the  ifiue  in  a 
quare  impedit  be,  whether  or  no  the  church  be  full  by  in(li« 
tution  \  all  thefe,  being  matters  of  mere  ecclefiaftical  cogni- 
zance, (hall  be  tried  by  certificate  from  the^ordinary.  But 
In  an  a£rion  on  the  cafe  for  calling  a  man  badard,  the  de* 
fendant  having  pleaded  in  jullification  that  the  plaintiff  was 
really  fo,  this  was  directed  to  be  tried  by  a  jury  ^  :  becaufe, 
whether  the  plaintiff  be  found  either  a  general  or  fpecial  baf- 
tard,  the  juHification  will  be  good  ;  and  no  queflion  of  fpe- 
cial  badardy  fhall  be  tried  by  the  bifhop's  certificate,  but  by 
a  jury  ^.  For  a  fpecial  baflardy  is  one  born  before  marriage,  of 
parents  who  afterwards  intermarry ;  which  is  baftardy  by  our 
law,  though  not  by  the  ecclefiaftical.  It  would  therefore  be 
improper  to  refer  the  trial  of  that  queftion  to  the  bifhop  \  who, 
whether  the  child  be  born  before  or  after  marriage,  will  be 
fureto  return  or  certify  him  legitimate  *.    Ability  of  a  clerk  [  335  *]J 
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Roman  empirej  and  eftabliflicd  petty  kingdoms  upon  it's 
ruins  5 ;  but  its  original  may  alfo  be  traced  as  far  back  as 
the  Mofaical  law.  ^<  If  a  man  deliver  unto  his  neighbour  an 
M  afs>'or  an  ox,  or  a  flieep,  or  any  bead,  to  keep  ;  and  it  die^ 
*'  or  be  hurt,  or  driven  away,  no  mamfeeing  it ;  then  (hall 
^*  an  oath  of  the  Lord  be  between  them  both,  that  he  hath 
^<  not  put  his  hand  unto  his  neighbour's  goods  ;  and  the 
^^  owner  of  it  fliall  accept  thereof,  and  he  Ihall  net  make  it 
•*  good*.*'  We  ihall  likewife  be  able  to  difccm^H  manifeil 
vefembUnce,  between  this  fpecies  of  trial,  and  thq  canonical 
purgation  of  the  popiih  clergy,  when  accufed  of  any  capital 
crime.  .The  defendant  or  perfon  accufed  was  in  both  cafes 
to  make  oath  of  his  own  innocence,  and  to  produce  a  certain 
number  of  compurgators*  who  fwore  they  believed  his  oath. 
Somewhat  fimilaralfo  to  this  is  the /acrameraum  decl/ionis^  or 
the  voluntary  and  decifive  oath  of  the  civil  law  ^ ;  where  one 
of  the  parties  to  the  fuit,  not  being  able  to  prove  his  charge, 
offers  to  refer  the  decifion  of  the  caufe  to  the  oath  of  his  adr 
verfary  :  which  the  adverfary  was  bound  to  accept,  or  tender 
the  fame  propofal  back  again :  otherwife  the  whole  was  (aken 
as  confefied  by  him.  But,  though  a  cuftom  fomewhat  fimi- 
l.ir  to  this  prevailed  formerly  in  the  city  of  London  %  yet  in 
gener  il  the  Englifli  law  does  not  thus,  like  the  civil,  reduce 
the  defendant,  in  cafe  he  is  in  the  wrong,  to  the  dilemma  of 
either  confefEon  or  perjury:  but  is  indeed  fo  tender  of  per- 
mitting the  oath  to  be  taken,  even  upon  the  defendant's  who 
requed,  that  it  allows  it  only  in  a  very  few  cafes  ;  and  in 
thofe  it  hath  alfo  devifed  other  collateral  remedies  for  the 
party  injured,  in  which  the  defendant  i^  excluded  from  hi^ 
wager  of  law^ 

r  343  ]  ^^^  n^anner  of  waging  and  making  law  is  this.  He 
that  has  waged,, or  given  fecurity,  to  make  his  law,  brings 
with  him  into  CQurt  eleven  of  his  neighbours :  a  cuftom, 
which  we  find  particularly  defcribed  fo  early  as  in  the  league 

*  St>*  L*  ^*  2^*  €•  13*    Stiernhook,         *  Exod.  xxu    lo. 
it  juri  Suecntm,  /•  I.  e*  9.     FauL  /.  j*         ^  CW.  4.  I.  12* 
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between  Alfred  and  Guthrun  the  Dane  •* ;  for  b'y  the  old 
Saxon  conftitution  every  man's  credit  in  courts  of  law  de- 
pended upon  the  opinion  which  his  neighbours  had  of  his 
veracity.  The  defendant  then  (landing  at  the  end  of  the 
bar,  is  admoniftied  by  the  judges  of  the  nature  and  danger  of 
a  falfe  oath  ^  And  if  he  ilill  perfifts,  he  is  to  repeat  this  or 
the  like  oath;  "  hear  this,  ye  juftices,  that  I  do  not  owe 
•'  unto  Richard  Jones  the  fum  of  ten  pounds,  nor  any  penny 
*'  thereof,  in  manner  and  form  as  the  faid  Richard  hath  de« 
^<  Glared  againft  me.  So  help  me  God."  And  thereupon  his 
eleven  neighbours  or  compurgators  (hall  avow  upon  their 
oaths,  that  they  believe  in  their  confciences  that  he  faith  the 
truth ;  fo  thajt  himfelf  mud  be  fworn  dejidelitatef  and  the  ele- 
ven de  credulitate  K  It  is  held  indeed  by  later  authorities  ^^ 
that  fewer  than  eleven  compurgators  will  do  ;  but  (ir  Edward 
Coke  is  pofitive  that  there  mud  be  this  number ;  and  his  opi- 
nion not  only  feems  founded  upon  better  authority,  but  alfo 
upon  better  reafon  :  for,  as  wager  of  law  is  equivalent  to  a 
vtxAxQ.  in  the  defendant's  favour,  it  ought  to  be  eftabliihed  « 

by  the  fame  or  equal  t<;(limony,  namely,  by  the  oath  oi  twelve 
men.  And  fo  indeed  Glanvil  exprefles  it^,  *^  jurabit  duode-^ 
*'  cima  manu  .•"  and  in  9  Hetiry  III.  when  a  defendant  in  an 
3t£tion  of  debt  waged  his  law,  it  was  adjudged  by  the  court 
**  quod  defendatfe  duodtcima  manti  *.'*  Thus  too,  in  an  author 
of  the  age  of  Edward  the  firft  ^^  we  read,  **  adjudicabitur  reus 
*•  ad  legem  fuam  duodecima  manu**  And  the  antient  treatifc, 
entitled,  Dyverfite  des  courts,  exprcfsly  confirms  fir  £dwar4 
Coke's  opinion  ^ 

It  muft  be  however  obfervcd,  that  fo  long  as  the  cuftom  r  ^  ,^  -i 
continued  of  producing  thc/eBa,  the  fust,  or  witnefles  to  give 
probability  to  the  plaintiff's  demand,  (of  which  we  fpoke  in 
SI  former  chapter,)  the  defendant  was  not  put  to  wage  his  law 

'  cap,  3.  Wilk.  LL»  AngU  Sax,  ^  Hetigham  magna,  c.  5. 

*  Sa)k.  6Si.  '  //  eevint  anttr*    uue  luy  xi  maynx  dt 
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pnlefs  the  feBa  wa$  firft  prodaccd,  and  their  teftimony  was 
found  conG(tent»  To  this  purpofe  (fczks  magna  carta^  c,  2B* 
<<  NuUus  baliivus  de  caetero  ponat  aUquem  adligtm.  manififtam^* 
(that  is,  wager  of  battel,)  •' wr  adjuramtntum^^  (that  is,  wager 
of  law,)  ^'^Jimplid  loquela  fua^*  (that  is,  merely  by  his  count 
or  declaration,)  **Jine  tefiibus  fidelibus  adhoc  indu&tsJ'  Which 
Fleta  thus  ezpbiDS  "^ :  ^^  Ji petens  fe&am  produxerlty  et  Concordes 
?*  tnveniantur^  tunc  reus  poterit  vadiare  legem  Juam  contra  peten^ 
f*  te'.n  et  contra  feBam  fuam  prolatam  ;  fedji  feSa  variabtHs  in^ 
**  veniatur,  extunc  n$n  tenebitur  legem  ^vadiare  contra  feBam 
*<  illam'*  It'  is  true  indeed,  that  Fleta  exprefsly  limits  the 
number  of  compurgators  to  be  only  double  to  that  of  the ^^a 
produced ;  ^*  utji  duos  vel  tres  teftes produxerit  adprobandum^ 
f <  oportet  quod  defenjio  fiat  per  quatuor  vel  per  fex  ;  tta  quod 
f  pro  quolibet  tejle  duos  producat  juratores^  ujque  ad  duodedm :" 
io  that  according  to  this  doctrine  the  eleven  compurgators 
were  only  to  htproductd^  but  not  all  of  them  fwom,  unlefs 
aticfeBa  ponGfted  oifix.  But,  though  this  might  poffibly  be 
the  rule  tlU  the  produdiion  of  ihzfedla  was  generally  difufed| 
fince  that  time  the  duodecima  manus  feems  to  have  been  gene* 
rally  required  *• 

In  the  old  Swcdi(h  or  Gothic  conftitution,  wager  of  law 
was  not  only  permitted,  as  it  dill  is  in  criminal  cafes,  unlefs 
^he  h€t  be  extremely  clear  againft  the  prifoner  °  :  but  was 
alfo  abfolutely  required,  in  many  civil  cafes  :  which  an  au^ 
thor  of  their  own?  very  juftly  charges  as  being  the  fource  of 
frequent  perjury.  This,  he  tells  us,  was  owing  to  the  popifli 
ecclefiaftics,  who  introduced  this  method  of  purgation  from 
their  caaon  law  i  and  having  fpwn  a  plentiful  cifop  of  oath^ 
r  2±c  ]  in  all  judicial  proceedings,  reaped  afterwards  an  ample  har* 
veil  of  perjuries  :  for  perjuries  were  puniOied  in  part  by  pe« 
cuniary  6nes,  payable  to  the  coffers  of  the  church.  But 
with  us  in  England  wager  of  law  is  never  required;  and  is 
|hen  only  admitted^  where  an  a£lion  is  brought  upon  fuch 
matters  as  may  be  fuppofed  tg  be  privately  tranfadled  between 

»  /.  %.  e.  63.  "  Mod,  Un.  Hift.  xzxiii«  aa. 
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the  parties,  and  wherein  the  defendant  may  be  prefumed  to 
have  made  fatisfaftion  without  being  able  to  prove  it.  There* 
fore  it  is  only  in  a£lions  of  debt,  upon  fimple  contra£i:,  or 
for  amercement,  in  actions  of  detinue»  and  of  account^  where 
the  debt  may  have  been  paid,  the  goods  reftored,  or  the  acr 
count  balanced,  without  any  evidence  of  either ;  it  is  only 
in  thefe  adiionsi  I  fay,  that  the  defendant  is  admitted  to  wage 
his  law  ^ :  fo  that  wager  of  law  lieth  not,  when  there  is  any 
fpecialty  (as  a  bond  or  deed)  to  charge  the  defendant,  for 
that  would  be  cancelled  if  fatisfied  ;  but  when  the  debt  grow- 
cth  by  word  only  :  nor  doth  it  lie  in  an  adion  of  debt,  for 
arrears  of  an  account,  fettled  by  auditors  in  a  former  afblon  ^ 
And  by  fuch  wager  of  law  (when  admitted)  the  plaintiff  is 
perpetually  barred ;  for  the  law,  in  the  fimplicity  of  the  an« 
tient  times,  prefumed  that* no  one  would  forfwear  himfelf 
for  any  worldly  thing  %  Wager  of  law  however  lieth  in  a 
real  a6iion,  where  the  tenant  alleges  he  was  not  legally  fum^ 
fnoned  to  appear,  as  well  as  in  mere  perfonal  contra£ts'. 

A  MAN  outlawed,  attainted  for  falfe  verdict,  or  for  con* 
fpiracy  or  perjury,  or  otherwife  become  infamous,  as  by  pro- 
nouncing the  horrible  word  in  a  trial  by  battel,  {hall  not  be 
permitted  to  wage  his  law.  Neither  (hall  an  infant  under  the 
age  of  twenty-one,  for  he  cannot  be  admitted  to  his  oath  ; 
and  therefore,  on  the  other  hand,  the  ccurfe  of  juftice  (hall 
flow  equally,  and  the  defendant,  where  an  infant  is  plaintifl^ 
ihall  not  wage  his  law.  But  a  feme-covert,  when  joined  with 
her  hufband,  may  be  admitted  to  wage  her  law ;  and  an  alien 
^all  do  it  in  his  own  language  ^ 

It  is  moreover  a  rule,  that  where  a  man  is  compellable  by  C  34^  } 
law  to  do  any  thing,  whereby  he  becomes  creditor  to  another^ 
the  defendant  in  that  cafe  fhali  not  be  admitted  to  wage  hig 
law  :  for  then  it  would  be  in  the  power  of  any  bad  man  to 
prun  in  debt  firft,  againft  the  inclinations  of  his  creditor,  and 
afterwards  to  fwear  it  away.    But  where  the  plaintiflF  hath 

4  Co.  Litt.  295.  *  Finch.  L.  4s }« 
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giTcn  Tolantary  credit  to  the  defendant,  there  he  may  wage 
his  law  ;  for,  by  giving  him  fuch  credit,  the  plaintiff  has  him« 
felf  borne  teftimony  that  he  is  one  whofe  chara^er  may  be 
traded*  Upon  this  principle  it  is,  that  in  an  a£iion  of  debt 
againft  a  prtfoner  by  a  gaoler  for  his  Ti£tuals,  the  defendant 
fliall  not  wage  his  law  %  for  the  gaoler  cannot  refufe  the  pri* 
fioner^  and  ought  not  to  fuffer  hina^o  perifli  for  want  of  fufte* 
nanbe*  But  otherwife  it  is  for  the  board  or  diet  of  a  man  at 
liberty.  In  an  a£lion  of  debt  brought  by  an  attorney  for  his 
fees,  the  defendant  cannot  wage  his  law,  becaufe  the  plain- 
tiff is  conrpellable  to  be  bis  attorney.  And  fo,  if  a  fervant 
be  retained  according  to  the  (latute  of  labourers,  5  £liz.  c.  4. 
which  obliges  all  fingle  perfons  of  a  certain  age,  and  not 
haying  other  vilible  means  of  livelihood,  to  go  out  to  fervice  ; 
19  an  a6iion  of  debt  for  the  wages  of  fuch  a  fervant,  the  maf- 
ter  (hall  not  wage  his  law,  becaufe  the  plaintiff  was  compel- 
lable to  ferve.  But  it  had  been  otherwife,  had  the  hiring 
been  by  fpecial  contrad,  and  not  according  to  the  ftatute^« 

In  no  cafe  where  a  contempt,  trefpafs,  deceit,  or  any  in- 
jury w/'/^y^rr^  is  alleged  againil  the  defendant,  is  he  permit- 
ted to  wage  his  law  ' :  for  it  is  impoifible  to  prefume  he  has 
fatisEed  the  plaintiffhis  demand  in  fuch  cafes,  where  damages 
arc  uncertain  and  left  to  be  affeffed  by  a  jury.  Nor  will  the 
law  truft  the  defendant  with  an  oath  to  difcharge  himfelf> 
wher(^  the  private  injury  is  coupled  as  it  were  with  a  pub- 
fie  crime,  that  of  force  and  violence  i  which  would  be  equir 
vaknt  to  the  purgation  oath  of  the  civil  law,  which  our;  hat 
fo  juftly  rejected. 

L  347  3  Executors  ai^d  adminiftrators,  when  charged  for  the  debt 
of  the  deceafed,  (hall  not  be  admitted  to  wage  their  law  ^:  for 
so  man  can  with  a  fafe  conference  wage  law  of  another  man's 
contra£l ;  that  is,  fwear  tfa^t  he  never  entered  into  it,  or  at 
kaft  that  he  privately  difcharged  it.  The  king  alfo  has  his 
prerogative ;  for,  as  all  wager  of  law  imports  a  reflt£lion  oa 
the  plaintiff  for  diihoneftyi  therefore  there  fhall  be  no  fuch 

V  Co.  Litt.  195.  *  Ibid,  Raym.  z86.  r  Finch.  L.  4^4- 
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wager  on  zQions  brought  by  him'.  And  this  prerogative 
extends  and  is  communicated  to  his  debtor  and  accomptant) 
for,  on  a  writ  of  quo  minus  in  the  exchequer  for  a  dd>t  on  fim- 
plecontrad:,  the  defendant  is  not  allowed  to  wage  his  law*« 

Th0s  th$  wager  of  law  was  never  permitted,  but  where 
the  defendant  bore  a  fair  and  unreproachable  character ;  and 
it  alfo  was  confined  to  fuch  cafes  where  a  debt  might  be  fup« 
pofed  to  be  difcharged,  or  fatisfa£lion  made  in  privatC|  with- 
out any  witnefTes  to  attefi  it ;  and  many  other  prudential  re. 
itriflions  accompanied  this  indulgence.   But  at  length  it  was 
coofidered,  that  (even  under  all  it's  re(lri£lions)  it  threw  too 
great  a  temptation  in  the  way  of  indigent  or  profligate  mens 
and  therefore  by  degrees  new  remedies  were  devifed,  and  new 
forms  of  a£tion  were  introduced,  wherein  no  defendant  is  at 
liberty  to  wdge  his  law.    So  that  now  no  plaintiff  need  at  all 
apprehend  any  danger  from  the  hardinefs  of  his  debtor's  con- 
fcience,  unlefs  he  voluntarily  chufes  to  rely  on  his  adverfary^s 
veracity,  by  bringing  an  obiblete,  inftead  of  a  modern^  ac* 
tion.  Therefore  one  fball  hardly  hear  at  prefentof  an  adion 
of  debt  brought  upon  a  fimplc  contra£l :  that  being  fupplied 
by  an  a£lion  of  trefpafs  on  the  cafe  for  the  breach  of  a  promife 
or  ajfumpfit ;  wherein,  though  the  fpecific  debt  cannot  be  re« 
covered,  yet  damages  may,  equivalent  to  the  fpecific  debt. 
And,  this  being  an  adiion  of  trefpafs,  no  law  can  be  waged 
therein.     So,  inftead  of  an  aflion  of  detinue  to  recover  the 
very  thing  detained,  an  a£iion  of  trefpafs  on  the  cafe  in  trover 
and  copverfton  is  ufually  brought  \  wherein,  though  the  horfe 
or  other  fpecific  chattel  cannot  be  had,  yet  the  defendant  (hall  [  348  J 
pay  damages  for  the  converfion,  equal  to  the  value  of  the 
chattel ;  and  for  this  trefpafs  alfo  no  wager  of  law  is  allowed. 
In  the  room  of  a£lions  of  account^  a  bill  in  equity  is  ufually 
filed :  wherein,  though  the  defendant  anfwers  upon  his  oath, 
yet  fuch  oath  is  not  conclufive  to  the  plaintiff;  but  he  may 
prove  every  article  by  other  evidence,  in  con  tradition  to  what 
||xe  defendant  has  fworn.    So  that  wager  of  law  is  quite  out 

;  Fia/tb.  L.  4A5.  I  Co.  Litt*  095, 


348  Private  Book  III. 

of  ttfe,  being  avoided  by  the  mode  of  bringiog  the  z€tion ; 
bat  ftill  it  is  not  out  of  force.  And  therefore,  when  a  new 
ftatote  infiids  a  penalty,  and  gives  an  action  of  debt  for  re* 
covering  it,  it  is  ufual  to  add,  in  which  no  wager  of  law  fhall 
be  allowed :  otherwife  an  hardy  delinquent  might  efcape  any 
penalty  of  the  law,  by  fwearing  he  had  never  incurred,  or 
dfe  had  difcharged  it. 

These  fix  fpecies  of  trials,  that  we  have  confidered  in  the 
prefent  chapter,  are  only  had  in  certain  fpecial  and  eccentrical 
cafes;  where  the  trial  by  the  country,  per  pais^  or  by  jury, 
would  not  be  fo  proper  or  efFe&ual.  In  the  next  chapter  we 
(hall  confidcr  at  large  the  nature  of  that  principal  criterion  of 
Iruth  in  the  law  of  England^ 
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OF     THE     TRIAL     BY     JURY. 
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TH  £  rttbje£):  of  our  next  inquiries  will  be  the  nature 
and  method  of  the  trial  by  jury ;  called  alfo  the  trial 
per  pats^  or  by  the  country :  a  trial  that  hath  been  ufed  time 
out  of  mind  in  this  nation,  and  feems  to  have  been  coeval 
with  the  firit  civil  government  thereof.  Some  authors  have 
endeavoured  to  trace  the  original  of  juries  up  as  high  as  the 
Britons  themfelves,  the  firft  inhabitants  of  our  ifland  ;  but 
certain  it  is,  that  they  were  in  ufe  among  the  earlieft  Saxon 
colonies,  their  inditution  being  afcribed  by  bi(hop  Nicholfoa  * 
to  Woden  himfelf,  their  great  legiilator  and  captain.  Hence 
it  is,  that  we  may  find  traces  of  juries  in  the  laws  of  all  thofe 
nations  which  adopted  the  feodal  fyftem,  as  in  Germany, 
France,  and  Italy ;  who  had  all  of  them  a  tribunal  compofed 
of  twelve  good  men  and  true,  **  boni  homines^  ufually  the 
vafals  or  tenants  of  the  lord,  being  the  equals  or  peers  of  the 
parties  litigant ;  and,  as  the  lord's  vafals  judged  each  other 
in  the  lord's  courts,  fo  the  king's  vafals,  or  the  lords  them* 
felves,  judged  each  other  in  the  king's  court  ^.  In  England 
we  find  actual  mention  of  them  fo  early  as  the  laws  of  king 
Ethelred,  and  that  not  as  a  new  invention  ^.  Stiemhopk^ 
afcribes  the  invention  of  the  jury,  whieh  in  the  Teutonic 
language  is  denominated  nembda^  to  Regner,  king  of  Sweden 
and  Denmark,  who  was  co-temporary  with  our  king  Egbert. 
Juft  as  we  are  apt  to  impute  the  invention  of  this,  and  fome 

»  de  jure  Sattonum,  f.  12.  *  Wllk.  LL.  Ang}.  Sax.  117. 

^  Sp.  L. b.  30.  c.  iS.    CitfHaL  Lud%      *  dejure  Sueottum,  /•  i.  r,  4. 
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other  pieces  of  juridical  polity,  to  the  fuperior  genius  of  Al- 
fred the  great ;  to  whom,  on  account  of  his  having  done 
much,  it  is  ufual  to  attribute  every  thing  :  and  as  the  tradi- 
tion of  antient  Greece  placed  to  the  account  of  their  owa 
Hercules  whatever  atchievement  was  performed  fuperior  to 
•  the  ordinary  prowefs  of  mankind.  Whereas  the  truth  feems 
to  be,  that  this  tribunal  was  univerfally  eftablifhed  among  all 
the  northern  nations,  and  fo  interwoven  in  their  very  con- 
ftitution,  that  the  earlieft  accounts  of  the  one  give  us  alfo 
fome  traces  of  iht  other.  Its  eftablifhment  however  and  ufe, 
in  this  ifland,  of  what  date  foever  it  be,  though  for  a  time- 
greatly  impaired  and  fliaken  by  the  intri)du£tion  of  the  Nor* 
man  trial  by  battel,  was  always  fo  highly  efteemed  and  valued 
by  the  people,  that  no  conqueft,  no  change  of  government, 
could  ever  prevail  to  abolifli  it.  In  magna  carta  it  is  more 
than  once  infided  on  as  the  principal  bulkwark  of  our  liber- 
ties ;  but  efpecially  by  chap.  29.  that  no  freeman  (hall  be  , 
hurt  in  either  his  perfon  or  property ;  "  wj!  per  legale  judicium 
**  pariumfuorum  vel per  legem  ierrae,**  A  privilege  which  is 
couched  in  almoft  the  fame  words  with  that  of  the  emperor 
Conrad,  two  hundred  years  before  •  ;  "  nemo  heneficium  fuum 
•*  perdaty  nifi  fecundum  confuetudinem  antecejforum  noflrorum  et 
•*  p^  judicium  parium  fuorumP  And  it  was  ever  efteemedy 
in  all  countries,  a  privilege  of  the  higheft  and  mod  beneficial 
nature. 

But  I  will  not  milpend  the  reader's  time  in  fruitlefs  en- 
'  comiums  on  this  method  of  trial :  but  (hall  proceed  to  the 
diflcftion  and  examination  of  it  in  all  it's  parts,  from  whence 
indeed  it's  higheft  encomium  will  arife  :  fince,  the  more  it  is 
fearched  into  and  underftood,  the  more  it  is  fure  to  be  valued. 
And  this  is  a  fpecies  of  knowlege  moft  abfolutely  necefiary 
for  every  gentleman  in  the  kingdom :  as  well  becaufe  he  may 
be  frequently  called  upon  to  determine  in  this  capacity  the 
rights  of  others,  his  fellow-fubje£ls  *,  as  becaufe  his  own  pro* 
perty,  his  liberty,  and  his  life,  depend  upon  maintaining,  in 
it's  legal  force,  the  conftitutional  trial  by  Jury. 

Triau 
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Trials  by  jury  in  civil  caufes  are  of  two  kinds ;  extra* 
ordinary^  and  ordinary.  The  extraordinary  I  (hall  only  briefly 
hint  at,  and  confine  the  main  of  my  obfervations  to  that 
which  is  more  ufual  and  ordinary. 

The  fird  if  ecies  of  extraordinary  trial  by  jury  is  that  of 
the  grand  ajjife^  which  was  inftituted  by  king  Henry  the  fe* 
cond  in  parliament,  as  was  mentioned  in  the  preceding  chap- 
ter, by  way  of  aUernative  offered  to  th€  choice  of  the  tenant 
or  defendant  in  a  writ  of  xight|  inftead  of  the  barbarous  and 
unchriftian  cudom  of  duelling.  For  this  purpofe  a  writ  de 
magna  ajjifa  e/igenda  is  dire£ted  to  the  flierifF'^,  to  return  four 
knights»  who  are  to  eleft  and  chufe  twelve  others  to  be  joined 
with  them,  in  the  manner  mentioned  by  Glanvil  ^ ;  who^ 
having  probably  advjied  the  meafure  itfelf,  is  more  than 
ufually  copious  in  defcribing  it ;  and  thefe,  all  together,  form 
the,  grand  afllfe,  or  great  jury,  which  is  to  try  the  matter  of 
right,  and  muft  now  confift  of  fixteen  jurors  ^  (i). 

Another  fpecics  of  extraordinary  jtiries,  is  the  jury  to  try 
an  attaint ;  which  is  a  procefs  commenced  againft  a  former 
jury,  for  bringing  in  a  falfe  vcrdift  ;  of  which  wc  (hall  fpeak 
more  largely  in  a  fubfequent  chapter.  At  prelint  I  (hall  only 
obferve,  that  this  jury  is  to  confift  of  twenty- four  of  the  beft 
men  in  the  County,  who  are  called  the  grand  jury  in  the  at- 
taint, to  diftinguifli  them  from  the  firft  or  petit  jury  ;  and  thefe 
are  to  hear  and  try  the  goodnefs  of  the  former  verdidL 

With  regard  to  the  ordinary  trial  by  jury  in  civil  cafes, 
I  (hall  purfue  thd  fame  m^hod  in  confidering  it,  that  I  fct 

'  F.  N.  B.  4.  *^  Fiflch.  L«  412^     i  Leon.  303. 

«y.  2.  c.  11—21. 


( I )  It  feems  not  to  be  afcertaincd  that  any  fpccific  number 
above  twelve  is  abfolutely  neceffary  to  conftitute  the  grand  aflize  ; 
but  it  is  the  ufual  courfe  to  fvirear  upon  it  the  four  knights  and 
twelve  others.     Vinery  Trials  X  e. 

See  the  proceedings  upon  a  writ  of  right  before  the  fixteen  re- 
cognitors of  the  grand  alSze,  iu  2  IVilf.  541. 

out 
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out  with  in  explaining  the  nature  of  profecutlng  anions  in 
general,  vizm  by  following  the  order  and  courfe  of  the  pro- 
ceedings themfelvesy  as  the  mod  clear  and  p'erfpicnous  way 
of  treating  it* 

r  2^2  1  When  therefore  an  iflue  is  joined,  by  tfaefe  words^  *<  and 
**  this  the  faid  A  prays  may  be  inquired  of  by  the  country,** 
or,  <<and  of  this  he  puts  himfelf  upon  the  country,— and  the 
•*  faid  B  does  the  like,"  the  court  awards  a  writ  of  vemre/a* 
aas  upon  the  roll  or  record,  commanding  the  (beriff  "  that 
**  he  caufe  to  come  here  on  fuch  a  day,  twelve  free  and  law- 
•*  ful  men,  Hheros  et  Ugaies  homines^  of  the  body  of  his  coun- 
*'  ty>  ^1  whom  the  truth  of  the  matter  may  be  better  known, 
••  and  who  arc  neither  of  kin  to  the  aforefaid  A,  nor  the 
««  aforefaid  B,  to  recognize  the  truth  of  the  iffue  between  the 
<<  faid  parties  ^"  And  fuch  writ  is  accordingly  iflued  to  the 
IhcriflF. 

Thus  the  caufe  (lands  ready  for  a  trial  at  the  bar  of  the  court 
itfelf :  for  all  trials  were  there  antiently  had,  in  a&ions  which 
were  there  firft  commenced ;  which  then  never  happened  bu^ 
xa  manners  of  weight  and  confequence,  all  trifling  fuits  being 
ended  in  the  court-baroh,  hundred,  or  county  courts  :  and  in« 
deed  all  caufes  of  great  importance  or  difficulty  are  ftill  ufualiy 
retained  upon  motion,  to  be  tried  at  the  bar  in  the  fuperiot 
courts.  But  when  the  ufage  began  to  bring  a£lions  of  any 
trifling  value  in  the  courts  of  Weilminfter-hall,  it  was  found 
to  be  an  intolerable  burthen  to  compel  the  parties,  witnefies, 
and  jurors,  to  come  from  Weftmoreland  perhaps  or  Cdmwa)], 
to  try  an  a£lion  of  ajTault  at  Wedminfter.  A  pradiice  there- 
fore very  early  obtained,  of  continuing  the  caufe  from  term  to 
term,  in  the  court  above,  provided  the  juftices  in  eyre  did 
not  previoufly  come  into  the  county  where  thexaufe  of  action 
arofe  ^  :  and  if  it  happened  that  they  arrived  there  within 
that  interval,  then  the  caufe  was  removed  from  the  jurifdic- 

^  Append.  N<*  II.  §  4.  *'  mfijufticiarii  iHntrantes  frius  vtnerint 

^  Semper  dabitur  dies  partibus  a  juf^      «  ad  partes  illaU**  Bra£t«  /•  3*   tr»  u 
$Liariis  de   banco ^  fub  tali  conditioner     r.  ii.  §  8.) 
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tion  of  the  juftices  at  Wcftminfter  to  that  of  the  juftices  in 
cyrc  Afterwards  when  the  jufticds  in  eyre  were  fuperfeded 
by  the  modern  juftices  of  aflife,  (who  came  twice  or  thrice  in 
the  year  into  the  feveral  counties,  ad  capiendas  ojfifas^  to  take 
or  try  writs  of  allire,  of  mort  d^anceflor^  novel  diffeijitty  nufance,  ^ 
and  the  like,)  a  power  was  fuperadded  by  ftatute  Weftm.  ^.  f  3^0  1 
I3£ilw.  I.  c.  30.  to  thefe  juftices  of  afEfe  to  try  common 
ifiues  in  trefpafs^  and  other  lefs  iniportant  fuits>  with  direc- 
tions to  return  them  (when  tried)  into  the  court  above^ 
where  alone  the  judgment  ftiould  .be  given.  And  as  only 
the  trial,  and  not  the  determination  of  the  caufe,  was  now 
intended  to  be  had  in  the  court  below,  therefore  the  claufe 
oi  ntfi  prius  was  left  out  of  the  conditional  continuances  be- 
fore mentioned,  and  was  dire£led  by  the  ftatute  to  be  inferted ' 
in  the  writs  of  venire  facias  s  that  is,  **  that  the  (heriff  fliould 
•*  caufe  the  jurors  to  come  to  Weftminfter  (or  wherever  the 
*'  king's  court  (hould  be  held)  on  fuch  a  day  in  eafter  and 
*^  michaelmas  terms ;  niji  prius,  unlefs  before  that 'day  the 
**  juftices  afBgned  to  take  affifes  ihall  come  into  his  faid 
*'  county."  By  virtue  of  which  the  flierifF  returned  his 
jurors  to  the  court  of  the  juftices  of  aflife,  which  was  fure  to 
be  held  in  the  vacation  before  eafter  and  michaelmas  terms; 
and  there  the  trial  was  had* 

An  inconvenience  attended  this  provifion :  principally  bc- 
caufe,  as  the  (heriflF  made  no  return  of  the  jury  to  the  court 
at  Weftminfter,  the  parties  were  ignorant  who  they  were  till 
they  came  upon  the  trial,  and  therefore  were  not  ready  with 
their  challenges  or  exceptions.  For  this  reafon,  by  the  ftatute 
42  £dw.  III.  c.  II.  the  method  of  trials  by  nifi  prius  was 
altered:  and  it  was  ena£ted  that  no  inqueft  (except  of  alQife 
and  gaol- delivery)  (hould  be  taken  by  writ  of  nifi  priu^,  till 
after  the  flicriff  had  returned  the  names  of  the  jurors  to  the 
court  above.  So  that  now  in  almoft  every  civil  caufe  the 
claufe  of  nift  prius  is  left  out  of  the  writ  of  wwr^yjirw,  which 
is  the  flieriff's  warrant  to  warn  the  jury,  and  is  inferted  in 
another  part  of  the  proceedings,  as  we  (ball  fee  ptefently. 

Vol.  IIL  C  c  Tor 
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For  now  the  courfe  is,  to  make  the  IheTilPs  ventre  return- 
able on  the  laft  return  of  the  fame  term  wherein  iflue  is  joined, 
viz.  hilary  or  trinity  terms ;  which,  from  the  making  up  of 
the  iffues  therein,  are  ufually  called  ijfuable  terms.  And  he 
returns  the  names  of  the  jurors  in  a  panel  (a  little  pane,  or 
6blong  piece  of  parchment)  annexed  to  the  writ.  This  jury 
C  354  3  ^*  "®^  fummoned,  and  therefore,  not  appearing  at  the  day, 
mud  unavoidably  make  default.  For  which  reafon  a  compul- 
five  procefs  is  noW  awarded  againft  the  jurors,  called  in  the 
common  pleas  a  writ  of  habeas  corpora  juraioruniy  and  in  the 
king's  bench  a  diftringas^  commanding  the  flieriff  to  have 
their  bodies,  or  to  diftrein  them  by  their  lands  and  goods,  that 
they  may  appear  upon  the  day  appointed.  The  entry  therefore 
on  the  roll  or  record  is  *,  **  that  the  jury  is  refpited,  through 
**  defeft  of  the  jurors,  till  the  firft  day  of  the  next  term,  then 
''  to  appear  atWeftminfter;  unlefs  before  that  time,  wz.  on 
wednefday  the  fourth  of  March,  the  juflices  of  our  lord 
the  king,  appointed  to  take  afilfes  in  that  county,  Ihall  have 
*^  come  to  Oxford,  that  is,  to  the  place  afiigned  for  holding 
**  the  aflifes."  And  thereupon  the  writ  commands  the  (heriff* 
to  have  thtir  bodies  at  Wcftminfter  on  the  faid  firft  day  of 
next  term,  or  before  the  faid  juftices  of  affife,  if  before  that 
time  they  come  to  Oxford  j  vfz.  on  Ac  fourth  of  March 
aforefaid.  And,  as  the  judges  are  fure  to  come  and  open 
the  circuit  commiflions  on  the  day  mentioned  in  the  writ,  the 
ilicrifF  returns  and  fummons  this  jury  to.appear  at  the  affifes, 
and  there  the  trial  is  had  before  the  juftices  of  ajfife  and  nlft 
pritis  :  among  whom  (as  hath  been  faid  ")  are  ufually  two  of 
the  judges  of  the  courts  at  Weftminfter,  the  whole  kingdom 
being  divided  into  fix  circuits  for  this  purpofe.  And  thus  we 
may  obferve  that  the  trial  of  common  iffues,  at  ntfi  pHuSfWhich 
was  in  it's  original  only  a  collateral  incident  to  the  original  bufi- 
ncfs  of  the  juftices  of  affifc,  is  now,  by  the  various  revolutions 
of  ptiftice,  become  their  principal  civil  employment :  hardly 
any  thing  remaining  in  ufe  of  the  real  aj^s^  but  the  name. 

* -Append.  K' II.  §4,  ■  ^ee'pag.  59. 
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If  the  (herifFbe  not  an  indiiTerent  perfon  ;  as  if  he  be  a 
party  in  the  fuiti  or  be  related  by  either  blood  or  afTinjry  to 
either  of  the  parties,  he  is  not  then  trufted  to  return  the  juryj 
but  the  venire  (hall  be  dirc£led  to  the  coroners,  who  in  this, 
as  in  many  other  itiftances,  are  the  fubftitutes  of  the  flicrlfF, 
to  execute  procefs  when  he  is  deemed  an  improper  perfon.  If 
any  exception  lies  to  the  coroners,  the  venire  (hall  be  directed 
.to  two  clerks  of  the  court  or  two  perfons  of  the  county 
named  by  the  court,  and  fworn ".  And  thefe  two,  who  are  [  355  ] 
called  elifors^  or  electors,  (hall  indifferently  name  the  jury, 
and  their  return  is  final  $  no  challenge  being  allowed  to  their  - 
array. 

Let  us  now  paufe  a  while,  and  obferve  (with  fir  Matthew 
Hale  •)  in  thefe  firft  preparatory  ftages  of  the  trial,  how  admi- 
rably this  conditution  is  adapted  and  framed  for  the  invefti- 
gation  of  truth,  beyond  any  other  method  of  trial  in  the  world. 
For,  firft,  the  perfon  returning  the  jurors  is  a  man  of  feme 
fortune  and  confequence ;  that  fo  he  may  be  not  only  the  lefs 
tempted  to  commit  wilful  errors,'  but  likcwife  be  rcfponfible 
for  the  faults  of  either  himfelf  or  his  ofHcers  :  and  he  is  alfo 
bound  by  the  obligation  of  an  oath  faithfully  to  execute  his 
duty.  Next,  as  to  ih^  time  of  their  return  :  the  pannel  is  re- 
turned to  the  court  upon  the  original  venire^  and  the  jurors 
are  to  be  fummoned  and  brought  in  many  weeks  afterwards 
to  the  trial,  whereby  the  pvtics  may  have  notice  of  the  jurors, 
and  of  their  fufTiciency  or  infufliciency,  charafters,  connec- 
tions, and  relations,  that  fo  they.may  be  challenged  upon  juft 
caufe  ^  while  at  the  fame  time  by  means  of  the  compulfory 
procefs  (of  diflringasy  or  habeas  corpora)  the  caufe  is  not  like 
to  be  retarded  through  defect  of  jurors.  Thirdly,  as  to  the 
place  of  their  appearance ;  which  in  caufes  of  weight  and 
confequence  is  at  the  bar  of  the  court ;  but  in  ordinary  cafes 
at  the  aflifes,  held  in  the  county  where  the  caufe  of  adion 
arifes,  and  the  witneiTes  and  jurors  live:  a  provifion . moft 
excellently  calculated  for  the  faving  of  expence  to  the  parties. 

■  Fortcfc.  de  Land*  LL,  c,  25.    Co.  Litt.  158.  *»  Hift*  C.  L,  c.  i«. 
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For  though  the  preparation  of  the  caufes  in  point  of  plead- 
ing is  tranfa£led  at  Weftminfter,   whereby  the  order  and 
uniformity  of  proceeding  is  preferved  throughout  the  king- 
dom,  and  multiplicity  of  forms  is  prevented ;  yet  this  is  no 
great  charge  or  trouble,  one  attorney  being  able  to  tranfadl 
the  bufinefs  of  forty  clients.     But  the  troubiefome  and  moft 
expenfive  attendance  is  that  of  jurors  and  witnefles  at  the 
trial  J  which  therefbre  is  brought  home  to  themj  in  the  coun- 
try where  moft  of  them  inhabit.    Fourthly,  the  per/ins  befrfe 
[  35^  1  wAtfw  they  are  to  appear,  and  before  whom  the  trial  is  to 
be  held,  are  the  judges  of  the  fuperior  court.  If  it  be  a  trial 
at  bar ;  or  the  judges  of  aflife,  delegated  from  the  courts  at 
Weftminfter  by  the  king,  if  the  trial  be  held  in  the  country : 
pcrfons,  whofe  learning  and  dignity  fecure  their  jurifdi£lion 
from  contempt,  and  the  novelty  and  very  parade  of  whofe 
appearance  have  no  fmall  influence  upon  the  multitude.  The 
very  point  of  their  being  ftrangers  in  the  county  is  of  infinite 
fervice,  in  preventing  thofe  fa£lions  and  parties,  which  would 
intrude  in  every  caufe  of  moment,  were  ic  tried  only  before 
perfons  leCdent  on  the  fpot,  as  juftices  of  the  peace,  and  the 
like.     And,  the  better  to  remove  all  fufpicion  of  partiality, 
it  was  wifely  provided  by   the   ftatutcs  4  £dw.  III.  c.  2. 
8  Ric.II.  c.  2.  and  33  Hen.  VIII.  c.  24.  that  no  judge  of 
aflife  (hould  hold  pleas  in  any  county  wherein  he  was  born 
or  inhabits  (2).  And,  as  this  conftitution  prevents  party  and 
fa£tion  from  intermingling  in  the  trial  of  right,  fo  it  keeps 
both  the  rule  and  the  adminiftration  of  the  laws  uniform. 
Thefe  juftices,  though  thus  varied  and  fhifted  at  every  aflifes, 
are  all  fworn  to  the  fame  laws,  have  had  the  fame  education, 
have  purfued  the  fame  fludies,  converfe  and  confult  together, 
communicate  their  decifions  and  refolutions,  and  prefide  in 
thofe  courts  which  are  mutually  connefled  and  their  judg- 
ments blended  together,  as  they  are  interchangeaJjly  courts 
of  appeal  or  adviqe  to  each  other.     And  hence  their  admini- 
ftration of  judice,  and  condu£l  of  trials,  are  confonant  and 


(2J  See  pag9  6,  note  8,  anic» 

uniform  i 
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uniform;  whereby  that  confufion  and  contrariety  arc  avoided^ 
which  would  naturally  arife  from  a  variety  of  uncommuni- 
eating  judges,  or  from  any  provincial  eftablifliment.  Bu( 
let  U8  now  return  to  the  aflifcrs. 

When  the  general  day  of  trials  is  fixed,  the  plaintiff  or 
his  attorney  mult  bring  down  the  record  to  the  aflifes,  and 
enter  it  with  the  proper  officer,  in  order  to  it's  being  called 
oa  in  courfe.     If  it  be  not  fo  entered,  it  cannot  be  tried ; 
therefore  it  is  in  the  plaintifPs  bread  to  delay  any  trial  by  not 
carrying  down  the  record  :  unlefs  the  defendant,  being  fear* 
ful  of  fuch  negle£^  in  the  plaintiff^  and  willing  to  difchargo 
himfelf  from  the  a£tion,  will  himfelf  undertake  to  bring  on 
the  trial,  giving  proper  notice  to  the  plaintiff.     Which  pro«  r  ^^fj  ^ 
ceeding  is  called  the  trial  hy  provifo^  by  reafon  of  the  claufe 
then  inferted  in  the  fherifPs  venire^  viz*  **  provijb,  provided 
^*  that  if  two  writs  come  to  your  hands,  (that  is,  one  from 
**  the  plaintiff  and  another  from  the  defendant,)  you  fliall 
**  execute  only  one  of  them/'  But  this  practice  hath  begun  to 
be  difufed,  fmce  tloe  ftatute  14  Geo.  11.  c.  17.  which  enaftsj 
that  if,  after  liTue  joined,  the  caufe  is  not  carried  down  to  be 
tried  according  to  the  courfe  of  the  court,  the  plaintiff  fhall 
be  edeemed  to  be  nonfuited,  and  judgment  (hall  be  given  for 
the  defendant  as  in  cafe  of  a  nonfuit.     In  cafe  the  plaintiff 
intends  to  try  the  caufe,  he  is  bound  to  give  the  defendant 
(if  he  lives  within  forty  miles  of  London)  eight  days  notice 
of  trial ;  and,  if  he  lives  at  a  greater  diftance,  then  fourteen 
days  notice,  in  order  to  prevent  furprize  :  and  if  the  plaintiff 
then  changes  his  ipind,  and  does  not  countermand  the  notice 
fix  days  before  the  trial,  he  (hall  be  liable  to  pay  cods  to  the 
defendant  for  not  proceeding  to  trial,  by  the  fame  lad  men* 
tioned  datute  (3).  The  defendant,  however,  or  plaintiff,  may, 

^i^— ^^^'  ■■'—'■'  a.^.  — ■  M       II  HBMii  ■  I    ■        mm^,  t^i    .    iW    i  ■    i    ■  ■■■■        nail  ^^.^mmmm^'m  ^  ■     ■■  i  i  ■■  ■     ■■» 

(3)  The  ftatute  only  requires  ten  days  notice;  but  at  the  (it- 
tings  in  London  and  Weilminfter,  the  former  pradice  of  fourteen 
days  notice  was  dill  continued.  But  in  all  country  caufesten  days 
pot  ice  is  fufficlent ;  as  where  the  commlfHon  day  is  upon  the  fif- 
teenth of  any  month,  uotice  of  trial  mud  be  given  on  or  before 
the  fifth.  Jmpey^s  Prac.  305,  If  the  defendant  refides  within 
Ibrty  miles  of  Lojidooi  and  if  the  caufe  is  tQ  be  tried  at  the  fittings 
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upon  good  caufe  (hewn  to  the  court  above,  as  upon  abfcncc 
or  (icknefs  of  a  material  witnefs,  obtain  leave  upon  motion 
tb  defer  the  trial  of  the  caufe  till  the  next  affifes(4). 

But  wc  will  now  fuppofe  all  previous  fteps  to  be  regu- 
larly fettled  J  and  the  caufe  to  be  called  on  in  court.  The 
record  is  then  handed  to  the  judge,  to  perufe  and  obferve  the 
pleadings,  and  what  iflues  the  parties'  are  to  maintaia  and 
prove,  while  the  jury  is  called  and  fworn.  To  this  end  tKe 
(heriff  returns  his  compulfive  procefs,  the  writ  of  habeas  cor^ 
pora^  or  dijlringasy  with  the  panel  or  jurors  annexed,  to  the 
judge's  officer  in  court.  The  jurors  contained  in  the  panel 
are  either j^rw/ or  common  jurors.  S/>^rw/ juries  were  origi- 
nally introduced  in  trials  at  bar,  when  the  caufes  were  of  too 
great  nicety  for  the  difcuffion  of  ordinary  freeholders ;  or 
where  the  flieriff  was  fufpefted  of  partiality,  though  not  upon 
fuch  apparent  caufe  as  to  warrant  an  exception  to  him.  He 
is  in  fuch  cafes,  upon  motion  in  court  and  a  rule  granted 
thereupon,  to  attend  the  prothonotary  or  other  proper  officer 
[  35S  ]  with  his  freeholder's  book ;  and  the  officer  is  to  take  indiffer- 
ently forty-tij;ht  of  the  principal  freeholders  in  the  prefence 
of  the  attornies  on  both  fides  who  are  each  of  them  to  flrike 
off  twelve,  and  the  remaining  twenty-four  are  returned  upoa 
the  panel.  By  the  flatute  3  Geo.  II.  c.  25.  either  party  is 
entitled  upon  raotion  to  have  a  fpecial  jury  flruck  upon  the 


in  London  or  Weflminfler,  then  two  days  notice  of  countermand, 
before  it  is  to  be  tried,  is  fufficient.      i  Crontp.  Prac.  220. 

(4)  Where  there  have  been  no  proceedings  within  four  terms, 
a  full  term's  notice  of  trial  muft  be  given  previous  to  the  aflifes  or 
fittings  ( 1  Cromp,  Prac.  2I7.)>  unlefs  the  caufe  bas  been  delayed  by 
the  defendant  hiir.felf  by  an  injunftion  or  other  means.  2  BL  Rep, 
784.  3  T.  R.  530.  If  the  defendant  proceeds  to  trial  hj prtyvifo, 
he  muft  give  the  fame  notice  as  Woujd  have  been  required  from 
the  plaintiff,  i  Cromp,  Prac.  219.  Sometimes  the  courts  im- 
pofe  it  as  a  condition  upon  the  defendant,  that  he  fhall  zcccptjbori 
notice  of  trial,  which  in  country  caufes  /hall  be  given  at  the  leaft  four 
days  before  the  commiffion  day,  one  day  being  exclufive,  and  the 
other  inclufive.  3  T.  R.  660.  But  in  town  caufes,  two  days 
notice  fcems  to  be  fuffident  in  fuch  a  cafe.     Tidd,  250. 

trial 
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trial  of  any  iflue  (5),  as  wdl  at  the  aflSfes  as  at  bar ;  he  paying 
the  extraordinary  expcnfe  unlefs  the  judge  will  certify  (ia 
purfuance  of  the  ftatute  24  Geo.  II.  c.  18.)  that  the  caufc 
required  fuch  fpecial  jury. 

A  COMMON  jury  is  one  returned  by  the  (herifF  according 
to  the  directions  of  the  ftatute  3  Geo.  11.  c,  25.  which  ap- 
points, that  the  IherifF  or  officer  (hall  not  return  a  feparatc 
panel  for  every  fcparate  caufe,  as  formerly  •,  but  one  and  the 
fame  panel  for  every  caufe  to  be  tried  at  the  fame  affifes,  con- 
taining not  lefs  than  forty-eight,  nor  more  than  feventy-two, 
jurors :  and  that  their  names  being  written  on  tickets,  fliall 
be  put  into  a  box  or  glafs  ;  and  when  each  caufe  is  called, 
twelve  of  thefe  perfons,  whofc  names  (hall  be  firft  drawn  out 
of  the  box,  {hall  be  fworn  upon  the  jury,  unlefs  abfent,  chal- 
lenged, or  exoufed  5  or  unlefs  a  previous  view  of  the  mef- 
fuages,  lands,  or  place  in  queftion,  fliall  have  been  thought 
neceflary  by  the  court  p  :  in  which  cafe  fix  or  more  of  the 
jurors,  returned,  to  be  agreed  on  by  the  parties,  or  named  by 
»  a  judge  or  other  proper  officer  of  the  court,  fliall  be  appointed 
by  fpecial  writ  of  habeas  corpora  or  dtfiringas^  to  have  the  niat- 
ters  in  queftion  ftiewn  to  them  by  two  perfons  named  in  the 
writ;  and  then  fuch  of  the  jury  a«  have  had  the  view,  or  fo 
many  of  them  as  appear,  fliall  be  fworn  on  the  inqueft  previous 
to  any  other  jurors.     Thefe  afts  are  well  calpulated  to  rc- 
ftrain  any  fufpicion*  of  partiality  in  the  flierifF,  or  any  tam- 
pering with  the  jurors  when  returned. 

As  the  jurors  appear,  when  called,  they  fliall'  be  fworn, 
unlefs  chalUngedhy  either  party.  Challenges  are  of  two  forts j 
challenges  to  the  arrays  and  challenges  to  the  polls. 

P  Stat.  4  Ann.  c.  16. 
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(5)  As  well  in  indiftments  and  informations  for  mifdemcfnois, 
as  in  civil  adlions.  But  there  cannot  be  a  fpecial  jury  in  cafes  of 
treafon  or  felony,  for  the  party  mufl  have  the  advantage  of  mak- 
ing :twenty  peremptory  challenges  in  a  profecution  for  felony,  and 
thirty-five  in  the  cafe  of  high  treafon.     21  Finer ,  301. 

How  treafon  and  felony  may  be  tried  in  the  court  of  nifi  prius, 

fee  4th  vol.  309.   r,  3.     Hw  a  tale  may  be  prayed,   fee  p.  364. 

n.  8.  poft. 
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Challenges  to  the  array  arc  at  once  an  exception^ 
to  the  whole  panel,  in  which  the  jury  are  arrayed  or  fct  in* 
drder  by  the  (heriff  in  his  return ;  and  they  may  be  made 
upon  account  of  partiality  or  fome  defs&ult  in  the  (heriff, 
or  lus  under-officer  who  arrayed  the  panel.    And,  generally 
fpeaking,  the  fame  ireafons  that  before  the  awarding  the  w- 
aire  were  fuflicient  to  have  dire£led  it  to  the  coroners  ot 
elifors,  will  be  alfo  fufficient  to  quaih  the  array,  when  made 
by  a  perfon  or  officer  of  ^hofe  partiality  there  is  any  tolerable 
ground  of  fufpicion*     Alfo,  though  there  be  no  perfonal  ob* 
je£lion  againft  the  flieriiff,  yet  if  he  arrays  the  panel  at  the 
nomination,  or  under  the  dire£^ion  of  either  party,  this  is 
good  caufe  of  challenge  to  the  array.     Formerly,  if  a  lord 
of  parliament  had  a  caufe  to  be  tried,  and  no  knight  was 
returned  upon  the  jury,   it  was  a  caufe  of  challenge  to 
the  anay  ^ :  but  an  unexpected  ufe  having  been  made  of  this 
dormant  privilege  by  a  fpiritual  lord  %  it  was  ab'olifhed  by 
^atute  24  Geo.  II.  c.  i8.    But  ftill,  in  an  attaint,  a  knight 
mud  be  returned  on  the  jury  '•     Alfo,  by  the  policy  of  the 
antient  law,  the  jury  was  to  come  devicineto,  from  the  neigh- 
bourhood of  the  vill  or  place  where  the  caufe  of  a£tion  was 
laid  in  the  declaration :  and  therefore  fome  of  the  jury  were 
obliged  to  be  returned  from  the  hundred  id  which  fuch  vill 
lay ;  and,  if  none  were  returned,  the  array  might  be  chal- 
lenged for  dcftGt  of  hundredors-     Thus  the  Gothic  jury,  or 
nemiJa,  was  alfo  coUeAed  out  of  every  quarter  of  the  coun- 
try :  **  binoj,  trims^  vel  etiam  fenos^  ex  Jingulis  territorii  qua» 
^*  drantibus  ♦."     For,  living  in  the  neighbourhood,  they  were 
properly  the  very  country,  or  pais,  to  which  both  parties  had 
appealed ;  and  were  fuppofed  to  know  beforehand  the  cha- 
raflers  of  the  parties  and  witncfles,  and  therefore  they  better 
knew  what  credit  to  give  to  the  fa£ls  alleged  in  evidence. 
But  this  convenience  was  overbalanced  by  another  very  na- 
tural and  almoft  unavoidable  inconvenience ;  that  jurors^ 
coming  out  of  the  immediate  neighbourhood,  would  be  apt 

1  Co.  Litt.  i.56«  Sdden  barooage.  II.     23  Geo.  JI.  B.  R. 
II.  '  ^Co.  Litt.  156. 

f  K.  y,  Bi/bop  of  Woppcftcr.  M.  »  Sticrnl^ook^^yW  Gptb»  1 1»  e,  4. 
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to  ihtermrx  Aetr  prejudices  and  partialities  in  the  trial  of 
right.     And'  this  our  law  was  fo  fenfible  of,  that  it  for  a  long 
time  ha^  been  gradually  relinquifiiing  this  practice;  the  num- 
ber of  necefiary  hundreddrs  in  the  whole  panels  which  in  the 
reign  of  Edward  III.  were  conftantly^A?%  being  in  the  time 
of  Portefcue*  reduced  to  four.  Afterwards  indeed  the  ftatute 
3*5  Hen.  VIII.  c.  6.  reftored  the  antient  number  oi  ftx^  but 
that  ckufe  was  foon  virtually  repealed  by  ftatute  27  Eliz. 
e.  6.  which  required  only  ttvo.     And  (ir  Edward  Coke  alfo^ 
gives  us  fuch  a  variety  of  circumftances,  whereby  the  courts 
i^ermittedithts  heceifary  number  to  be  evaded,  that  it  appears 
they  were  heartily  tired  of  it.     At  length,  by  ftatute  4  &  5 
Ann.  c.  1 6.  it  was  entirely  abolifiied  upon  all  civil  adions^ 
except  upon  penal  ftatutes ;  and  upon  thofe  alfo  by  the  124 
Geo.  II.  c.  18.  the  jury  being  now  only  to  come  de  corpore 
fomitatus,  from  the  body  of  the  county  at  large,  and  not  Je 
vicineioy  or  from  the  particular  neighbourhood.     The  array 
by  the  antient  law  may  alfo  be  challenged,  if  an  alien  be  party^ 
to  the  fuit,  and,  upon  a  rule  olilained  by  his  motion  to  the 
court  for  a  j  ury  de  tnedietate  linguae^  fuch  a  one  be  not  TCtum* 
cd  by  the  (herifip,  purfuant  to  the  ftatute  28  Edward  III.  c.  13* 
enforced  by  8  Hen.  VI.  c#.29.  which  cnaS,  that  where  cither 
party  is  an  alien  born,  the  jury  (hall  be  one  half  c^enizens^ 
and  the  other  aliens  (if  fo  many  be  forthcoming  in  the  place) 
for  the  more  impartial  trial.  A  privilege  indulged  to  ftrangert 
in  no  other  country  in  the  world ;  but  which  is  as  antient 
with  us  as  the  time  of  king  Ethelred,  in  whofe  ftatute  de  ^ 
monticolis  Wallie,  (then  aliens  to  the  crown  of  England,) 
caf>  3«  it  is  ordained,  that  '^  duodetti  legales  homines y  quorum 
^^  Jex  Walli  et'fex  Angli  erunty  Anglis  et  JVallis  Jus  dicuntoJ* 
.  But  where  both  parties  are  aliens,  no  partiality  is  to  be  pre* 
fumed  to  one  more  than  another ;  and  therefore  it  was  re- 
folved  foon  after  the  ftatute  8  Hen.  VI.  ^  that  where  the 
iflue  is  joined  between  two  aliens  (un|efs  the  plea  be  had  be« 
fore  the  mayor  of  the  ftaple,  and  thereby  fubjeft  to  the  reftric« 
tions  of  ftatute  27Edw.III.  ft.  2.  c.  8.)  the  jury  fliall  all 
\)C  denizens.     And  it  now  might  be  a  queftion,  how  far  the 

«  Gilb.  Hift.  C.  P.  c.  8.  "I  Inft.  1 57. 

f  it  Laud,  LL,  (.13.  7  Vevi.  2Z  Hen.  VI.  4. 
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ftatute  3  Geo.  II.  c  25.  (before  referred  to)  hath  in  civil 
caufes  undefignedly  abridged  this  privilege  of  foreigners,  hj 
th<:  pofitive  dire£lions  therein  given  concerning  the  manner 
of  impanelling  jurors,  and  the  pcrfons  to  be  returned  in  fuch 
panel.  So  that  (unlefs  this  ftatute  is  to  be  conftrued  by  the 
fame  equity  which  the  ftatute  8  Hen.  VI,  c.  29.  declared 
to  be  the  rule  of  interpreting  the  ftatute  2  Hen.  V.*  ft,  2, 
c.  3.  concerning  the  landed  qualification  of  jurors  in  fuits 
to  which  aliens  were  parties)  a  court  might  perhaps  hefitate^ 
■whether  it  has  now  a  power  to  direft  a  panel  to  be  returned 
de  medietate  Huguae^  and  thereby  alter  the  method  prefcribed 
for  ftriking  a  fpecial  jury,  or  balloting  for  common  jurors* 

Challenges  to  the  polls,  in  capita^  are  exceptions  to 
particular  jurors ;  and  feem  to  anfwer  the  recufatio  judicis  in 
the  civil  and  canon  laws :  by  the  conftitutions  of  which  a 
judge  might  be  refufed  upon  any  fufpicion  of  partiality  ^. 
\Py  the  laws  of  England  alfo,  in  the  times  of  Bradlon^  and 
Fleta^,  a  judge  might  be  icfufed  for  good  caufe;  but  now 
the  law  is  otherwife,  and  it  is  held  that  judges  and  juftices 
cannot  be  challenged  *.  For  the  law  will  not  fuppofe  a  pof- 
fibility  of  bias  or  favour  in  a  judge,  who  is  already  fworn  to 
adminifter  impartial  juftice,  and  whofe  aufhority  greatly  de- 
pends upon  that  prefumption  and  idea.  And  ihould  the  fa£t 
at  any  time  prove  flagrantly  fuch,  as  the  delicacy  of  the  law 
will  not  prefume  beforehand,  there  is  no  doubt  but  that  fuch 
inifbchaviour  would  draw  down  a  heavy  cenfure  from  thofe 
to  whom  the  judge  is  accountable  for  his  conduft. 

But  challenges  to  the  polls  of  the  jury  (who  are  judges 
of  fa£l)  are  reduced  to  four  heads  by  fir  Edward  Coke*^: 
propter  hottoris  refpeElum  ;  propter  defeSfum  ,•  proper  affeEium  i 
and  propter  deliBum. 

I.  Propter  honoris  refpe&um;  as  if  a  lord  of  parliament  be 
impanelled  on  a  jury,  he  may  be  challenged  by  either  psirty^, 
or  he  may  challenge  himfelf. 

*  Qod.  3.  |i  x6.  Dccretah  /.  %•  t.  zS.  *  /.  6.  r.  37. 

c,  36.  *  Co.  Litt.  294. 

y  I.  5.  c,  T5.  *  I  Inft.  1^6. 
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2,  Propter  defeBum;  as  if  a  juryman  be  an  alien  born,  this 
is  ^tizQ.  of  birth  i  if  he  be  a  Ilave  or  bondman,  this  is  defca 
of  liberty,  and  he  cannot  be  liber  et  legalis  homo.     Under  the 
word  homo  alfo,  though  a  name  common  to  both  fexes  the 
female  is  however  excluded,  propter  defeaum  fexus :  except 
when  a  widow  feigns  herfclf  with  child,  in  order  to  exclude 
the  next  heir,  and  a  fuppofititious  birth  is  fufpeaed  to  be  in- 
tended ;  then  upon  the  writ  de  ventre  infplciendo,  a  jury  of 
women  is  to  be  impanelled  to  try  the  qucftion,  whether  with 
child  or  notS     But  the  principal  deficiency  is   defeft  of 
eftatc,  fufficient  to  qualify  him  to  be  a  juror.     This  depends 
upon  a  variety  of  ftatutes.  And,  firft,  by  the  ftatute  Weftm.  2. 
13  Edw.I.  c.  38.  none  (hall  pafs  on  juries  in  affifcs  within 
the  county,  but  fuch  as  may  difpend-  20J.  by  the  year  at  the 
leaft  ;  which  is  increafed  to  40/.  by  the  ftaiute  21  Edw.I. 
ft.  I.  and  2  Hen.  V.  ft.  2.  c.  3*     This  was  doubled  by  the 
ftatute  27  Eliz.  c.  6.  which  requires  in  every  fuch  cafe  the 
jurors  to  have  eftate  of  freehold  to  the  yearly  value  of  4/.  at 
the  leaft.     But,  the  value  of  money  at  that  time  decreafing 
very  confiderably,  this  qualification  was  raifed  by  the  ftatuti? 
16  &  17  Car.  II.  c.  3.  to  20/.  per  annum^  which  being  only 
a  temporary  afl:,  for  three  years,  was  fufFered  to  expire  with- 
out renewal,  to  the  great  debafement  of  juries.  However  by 
the  ftatute  4  and  5  W.  &  M,  c.  24.  it  was  again  raifed  to 
10/.  per  annum  in  England  and  6/.  in  Wales,  of  freehold  lands 
or  iopyhold:  which  is  the  firft  time  that  copyholders  (as  fuch) 
were  admitted  to  ferve  upon  juries  ki  any  of  the  king's  courtSj 
though  they  had  before  been  admitted  to  ferve  in  fome  of  the 
(beriflF's  courts,  by  ftatutes  i  Ric.  III.  c.  4,  and  9  Hen.  VIL 
c.  13.     And,  laftly,  by  ftaiute  3  Geo.  IL  c.  25.  any  leafc- 
holder  for  the  term  of  five  hundred  years  abfolute,  or  for  any 
term  dete^rminable  upon  life  or  lives,  of  the  clear  yearly  value 
of  20/.  per  annum  over  and  above  the  rent  referved,  is  quali* 
fied  to  ferve  upon  juries  (6).    When  the  jury  is  de  medieiaU 

e  Cro.  Ellr.  566. 


(6)  Upon  account  of  the  fmall  number  of  freeholders  in  the 
county  of  Middlcfex,  and  the  frequent  occafion  for  juries  at  Weft- 

minftcr 
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linguae^  that  is^  one  moiety  of  the  Engliih  tongue  or  nation, 
and  the  other  of  any  foreign  one^  no  want  of  lands  (hall  be 
C  363  ]  caufe  of  challenge  to  the  alien ;  for^  as  he  is  incapable  to 
hold  anyj  this  would  totally  defeat  the  privilege  <'• 

3.  Jurors  may  be  challenged  propter  affeBum^  for  fuC- 
picion  of  bias  or  partiality.  This  may  be  either  a  principal 
challenge,  or  to  the  favour,  A  principal  challenge  is  fucb, 
where  the  caufe  afligned  carries  with  it  prima  faae  evident 
marks  of  fufpicion,  either  of  malice  or  favour :  as,  that  a 
juror  is  of  kin  to  either  party  within  the  ninth  degree*;  that 
he  has  been  arbitrator  on  either  fide ;  that  he  has  an  intereft 
in  the  caufe ;  that  there  is  an  a&ion  depending  between  him 
and  the  party  \  that  he  has  taken  money  for  his  verdi£t;  that 
he  has  formerly  been  a  juror  in  the  fame  caufe;  that  he  is  the 
party's  mafter,  fcrvant,  counfellor,  fteward,  or  attorney,  or  of 
the  fame  fociety  or  coporation  with  him  :  all  thefe  are  prio. 
cipal  caufes  of  challenge  ;  which,  if  true,  cannot  be  over- 
ruled, \ox  jurors  mud  be  omni  exceptione  major es.  Challenges 
to  the  favour  J  are  where  the  party  hath  no  principal  challenge; 
but  objedls  only  fome  probable  circumftances  of  fufpicion,  a» 

^  See  Sut  %  Hen.  V.  ft.  %,  c.  }.  8  Hen.  VI.  c  29.        •  finch.  L.  401. 


miniler  in  that  county,  it  was  epafted  by  4  Geo.  IL  c.  7.  that  a 
leafeholder  for  any  number  of  years,  if  the  improved  annual  value 
of  his  leafe  be  50I.  above  all  ground-rents  and  other  refer* 
vationsy  (hall  be  liable  to  ferve  upon  juries  for  that  county.  By 
the  3  Geo,  IL  r.  25.  perfons  impandled  upon  any  jury  witlmi  the 
dty  of  London  fhall  be  houfeholders,  and  poiTeffed  of  ibme  eftate 
cither  real  or  perfonal  of  the  value  of  100 1. 

It  is  one  of  the  claufes  in  the  bill  of  rights  that  jurors  which 
pals  upon  men  in  trials  for  high  trealbn  ought  to  be  freeholders* 
xW.l:i MJ.  2. e.  2. 

But  any  freehold  is  fufficieot,  if  he  has  copyhold  befides,  ib 
that  the  whole  amounts  to  10 1.  per  annum.     Fofi,  7. 

But  (ince  the  4^5  W.  &  M.  c.  24.  it  does  not  feem  nccef- 
lary  that  jiiron  in  other  cnmiual  trials  fhould  be  freeholders. 

acquaintan^ 
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acquaintance  and  the  like  ^ ;  the  validity  of  which  muft  be 
left  to  the  determination  of  triors,  whofe  office  it  is  to  decide 
whether  the  juror  be  favourable  or  unfavourable.  The  triors, 
in  cafe  the  firfl:  man  called  be  challenged,  are  two  indificrent 
perfons  named  by  the  court ;  and,  if  they  try  one  man  and 
find  him  indifferent,  he  Ihall  be  fworn  *,  and  then  he  and  the 
two  triors  (hall  try  the  next;  and  when  another  is  found  in- 
different and  fworn,  the  two  triors  (hall  be  fuperfededj  and 
the  two  firft  fworn  on  the  jury  (hall  try  the  reft  ^. 

4.  Challenges  ^propter  deltBum  are  for  fome  crime  or 
mifdemefnor,  that  affedis  the  juror's  credit  and  renders  him 
infamous.  As  for  a  convi£lion  of  treafon,  felony,  perjury,  or 
confpiracy  ;  or  if  for  fome  infamous  offence  he  bath  received 
judgment  of  the  pillory,  tumbrel,  or  the  like  \  or  to  be  brand- 
ed, whipt,  or  ftigmatized ;  or  If  he  be  outlawed  or  excommu.  ([  \6j^  J 
nicated,  or  hath  been  attainted  of  falfe  vcrdiCt,  praemunire,  ot 
forgery;  or  laftly,  if  he  hath  proved  recreant  when  cham- 
pion in  the  trial  by  battle,  and  thereby  hath  loft  his  liieram 
legem,  A  juror  may  himfelf  be  examined  on  oath  of  voir  dire, 
veriiatem  dicere,  with  regard  to  fuch  caufes  of  challenge,  as  are 
not  to  his  dithonour  or  difcredit ;  but  not  with  regard  to  znj 
crime,  or  any  thing  which  tends  to  his  difgrace  or  difad- 
vantage ^ 

Besides  thefe  challenges,  which  are  exceptions  ag^inft 
the  fitnefs  of  jurors,  and  whereby  they  may  be  excluded  from 
ferving,  there  are  alfo  other  caufes  to  be  made  ufe  of  by  the 
jurors  themfelves,  which  arp  matter  of  exemption ;  whereby 
their  fervice  Is  excufed,  and  not  excluded.  Asby  ftatute  Weft. 2. 
1 3  Edw.  I.  c.  38.  (ick  and  decrepit  perfons,  perfons  not  com* 
morant  in  the  county,  and  men  above  feventy  years  old ;  and 
by  the  ftatute  of  7  &  8  W.  III.  c.  32.  infants  under  twenty- 
one.  This  exemption  is  alfo  extended  by  divers  ftatutes, 
cuftoms,  and  charters,  to  phyficians  and  other  medical  per- 

*  In  the  nemiJa^  or  jury  of  the  an-  **  eaufa  trts  rti>udiari\  et'tam  plmra  tm 

t lent  Goths,  three  challenges  on ly  were  <<  caufapratgnanti  it  wiantftfiM%  **  (  Stiem* 

allowed  to  the  favour,  but  the  principal  hook.  /.  i.  r.  4. 
challenges  were  indefinite,  ''  Licthat  *  Co.  Litt.  158. 

**  palam  txcifertf  it  fim^r  ex  frobahill  ^  Uid,  158.  ^« 
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fons,  counCel,  attorneys,  officers  of  the  courts,  and  the  like  ; 
all  of  whom,  if  impanelled,  muft  (hew  their  fpecial  exemp- 
tion. Clergymen  are  alfo  ufually  excufed,  out  of  favour  and 
TcfpedJ  to  their  fun£lion:  but,  if  they  are  feifed  of  lands  and  te- 
nements, they  are  in  (Iriftnefs  liable  to  be  impanelled  in  refpe^ 
'of  their  lay-fees,  unlefs  they  be  in  the  fervice  of  the  king  or 
of  fonie  bifhop :  **i/2  obfequio  domini  regis ^  vel  alicujus  epifcopi  */' 

If  by  means  of  challenges,  or  other  caufe,  a  fufficient 
number  of  unexceptionable  jurors  doth  not  appear  at  the  trial, 
either  party  may  pray  a  tales.  A  tales  it  a  fupply  oifuch  men 
as  are  fummoned  upon  the  iirfl:  panel,  in  order  to  make  up 
the  deficiency.  For  this  purpofe  a  writ  of  decern  talesy  oBo 
tales f  and  the  like,  was  ufed  to  be  ifliied  to  the  flieriff'  at  com- 
mon law,  and  mud  be  ftill  fo  done  at  a  trial  at  bar,  if  the 
jurors  make  default.  But  at  the  afTifes  or  nifi  priusy  by  vir- 
tue of  the  ftatute  35  Hen.  VIII,  c.  6.  and  other  fubfequcnt 
[  365  ]  ftatutes,  the  judge  is  empowered  at  the  prayer  of  either  party 
to  award  a  tales  de  circum/lantibusj,  of  perfons  prefent  in 
court,  to  be  joined  to  the  other  jurors  to  try  the  caufe  j  who 
are  liable  however  to  the  fame  challenges  as  the  principal 
*  jurors  (8).  This  is  ufually  done,  till  the  legal  number  of  twelve 

»  F.  N.  B.  i'S6.     Reg,  Brev,  n-ji^.  J  Append,  No  II.  §  4. 

■-*  ■   '  ■  II.  _  I ,     ■       I  ,    ■  ,  . 

(8)  Before  the  ftatute  3  Geo.  II.  c.  25.  twenty-four  different 
jurors  were  returned  for  the  trial  of  each  feparate  caufe,  in  the 
manner  of  twenty-four  fpecial  JU17 men  at  prefent ;  hence  the  ne- 
ceffity  of  praying  a  tales  from  the  non-attendance  of  twelve  unex- 
ceptionable perfons  in  each  panel  would  frequently  occur.  And 
by  the  7  &  8  W.  III.  c.  32.  it  was  enafted,  that  the  talefmen  ftiould 
be  felefted  from  thofe  who  had  been  fummoned  in  other  panels. 
But  fince  the  praAice  was  introduced  by  3  Geo.  II.  c.  25.  of  im- 
panelling not  lefs  than  forty-eight,  nor  more  than  fevcnty-two, 
for  the  trial  of  all  common  caufes,  the  provifions  of  the  ftatutes, 
refpedling  a  tales,  are  now  confined  in  a  great  meafure  to  fpecial 
juries.  If  a  tales,  in  default  of  fpecial  jurymen,  is  prayed,  it  is  fup- 
pliei agreeably  to  the  7  &  8  W.  III.  c.  32.  from  the  panel  of 
common  jurymen.  No  tales  can  be  prayed  where  all  the  fpecial 
jurymen  are  abfent.  . 

By 
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« 

be  completed;  in  which  patriarchal  and  apoftolical  aumber 
fir  Edward  Coke  ^  hath  difcovered  abundance  of  myftery^ 

When  a  fufficient  number  of  "perfons  impanelled,  or 
ta/eS'tncn,  appear,  they  are  then  feparately  fworn,  well  and 
fruly  to  try  the  iffue  between  the  parties,  and  a  true  verdift 
to  give  according  to  the  evidence  ;  and  hence  they  are  deno« 
minated  the  jury yjuratay  and  jurors, y2-.  juratoresm 

We  may  here  again  obferve,  and  obferving  we  cannot 
but  admire,  how  fcrupuloufly  delicate,  and  how  impartially 
juft  the  law  of  England  approves  itfelf,  in  the  coniUtution 
and  frame  of  a  tribunal,  thus  excellently  contrived  for  the 
ted  and  inveftigation  of  truth ;  which  appears  mod  remark- 
ably, I.  In  the  avoiding  of  frauds  and  fecret  management^ 
by  clefting  the  twelve  jurors  out  of  the  whole  panel  by  lot. 
2«  In  it's  caution  againd  all  partiality  and  bias,  by  quafiiing 
the  whole  panel  or  array,  if  the  officer  returning  is  fufpedled 
to  be  other  than  indifferent ;  and  repelling  particular  jurors, 

^  1  Inft.  155.  amongthe  inhabitants  of  Norway,  from 

'  Paufanias  relates,  that  at  the  trial  whom  the  Normans  as  well  as  the  Danes 

of  Mars>  for  murder,  in  the  court  deno-  were  defcended,  a  great  veneration  was 

minated  Artopagus  from  that  incident,  paid  to  the  number  twelve :  «  nihil 

he  was  acquitted  by  a  jury  compofed  of  **fan£liuSf  nib':!  antiquiut  fuit  j  perinde 

twelve  pagan  deities.  And  Dr.  HicUes,  **  ac^  in  ipfo  hoc  numero Jecreta  quaedam 

who  attributes  the  introduction  of  this  *'  ejfet  religio.''*   {Dijjert,  epiftolar,  49.) 

numher  to  the  Normans,  tells  us  that  Spslm.  Glojf,  32.9. 

By  the  35  Hen.  VIII.  c.  6.  each  party  in  the  iflue  in  a  civil 
adh'on  joined  at  Weftminfter  may  pray  a  tales,  but  this  ftatute  did 
not  extend  to  cafes  In  which  the  king  was  a  party ;  therefore  by 
the  4  &  5  Ph.  &  M.  it  was  enadcd,  that  in  criminal  cafes  tried 
by  writ  of  nifi  pritts,  any  perfon  authorized,  that  is  now  the  at- 
torney general,  or  any  profecutor  by  his  warrant,  may  pray  a 
tales,  but  this  does  not  extend  to  the  defendant ;  and  the  pro- 
fecutor of  any  penal  adlion,  who  fues  as  well  for  the  crown  as 
kimfelf,  may  pray  a  tales  without  fuch  warrant ;  and  by  the  i4Eliz. 
c.  ^.  the  defendant  in  thefe  penal  adlions  may  alfo  pray  a  tales. 

In  criminal  cafes,  where  the  iflue  is  joined  at  Weilminfter,  tried 
at  nifi  prius  in  counties  palatine,  in  order  to  pray  a  tales  the  pro- 
fecutor muft  have  the  warrant  of  the  king's  attorney  general, 
and  not  of  the  attorney  general  gf  the  county.    4  Burr.  217 1. 

9  if 
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if  probable  catife  be  (hewn  of  malice  or  favour  to  either  party* 
The  prodigious  multitude  of  exceptions  or  challenges  allow* 
cd  to  jurorst  who  are  the  judges  of  {^6t,  amounts  nearly  to  the 
fame  thing  as  was  pradifed  in  the  Roman  republic^  before 
fbe  loft  her  liberty ;  that  the  felcQ  judges  fiiould  be  appoint- 
ed by  the  praetor  with  the  mutual  confent  of  the  parties.  Or» 
C  3^  3  ^  TuUy  "^  exprefles  it:  **  neminem  volueruni  majores  mftriy non 
*^  modo  de  epctftimatiane  cujufquam^  fed  ne  pecuniaria  quidsm  de  rt 
<*  minima^  tffejudicemi  ntft  qui  inter  adverfarios  canveniffetP 

Indeed  thefe  feleSi  judkes  bore  in  many  refpe£ls  a  re- 
markable rcfemblance  to  our  juries :  for  they  were  firft  re- 
turned by  the  prsetor;  de  decuriafenatoria  confcrihuntur :  then 
their  names  were  drawn  by  lot,  till  a  certain  number  was 
completed  \  in  umam  fertito  mittuniur^  ut  de  plurihus  neceffa* 
rius  numerus  conficipoffet:  then  the  parties  were  allowed  their 
challenges  \  poft  urnam  permittitur  4iccufiitori^  ac  reo^  ut  ex  ilb 
numero  rejiciant  qyos  putaverint  fiU  out  inimicos  out  ex  aUqua  rt 
incommodos  f§re :  next  they  ftruck  what  we  call  a  tales;  re* 
je^ione  celetrata,  in  eorum  locum  qui  rejeBi fuerunt  fuhfortieba* 
tur  praetor  alios,  quibus  ille  judicum  legitimus  numerus  complex 
retur:  laftly,  the  judges,  like  our  jury,  were  fwom;  his  per* 
feSiSfjurabant in  leges  judices,  ut obfiri^i  religionejudicarent^ 

The  jury  are  now  ready  to  hear  the  merits ;  and,  to  fix 
their  attention  the  clofer  to  the  fa£ls  which  they  are  impa- 
nelled and  fworn  to  try,  the  pleadings  are  opened  to  them 
.by  counfel  on  that  fide  which  holds  the  affirmative  of  the 
queftion  in  iflue.  For  the  iflue  is  £aid  to  lie,  and  proof  is 
always  firft  required,  upon  that  fide  which  affirms  the  mat- 
ter in  queftion  ;  in  which  our  law  agrees  with  the  civil  ^ ; 
•*  ei  incumbit  probatio,  qui  dicit,  non  qui  negat :  cum  per  rerum 
*'  naiuram  faElum-negantis  probatio  nulla  Jit!*  The  opening 
counfel  briefly  informs  them  what  has  been  tranfa£led  in  the 
court  above,  the  parties,  the  nature  of  the  a£lion,  the  de« 

^  fro  Ciaentio,  ^2»                              '  Grecks,thejM&ctp/«9;of  tlieRomai»> 

*  Afcon.  in  Ctc,  Verr^  1 .  6.  A  leara-  and  the  juries  of  the  EoglUh,  that  he  U 

cd  writer  of  our  own.   Dr.  Petdngal,  tempted  to  condade  that  (he  latter  aw 

hath  ihewo  in  an  elaborate  work  (puh*  derived  fiiom  the  former. 

ii(hed  A,  D,  1769.)  fo  many  refem-  f  Ff,  %%.  3.  2.  Cod*  fr'>9>  *3« 

hlances   between  the  huMC^  0^  ^ 

7  daration. 
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claration,  the  plea,  replication,  and  other  pfoceedings,  anA 
laftly,  upon  what  point  the  iflue  is  joined,  which  is  there 
fcnt  dowri  to  be  determined,  Inftead  of  which  formerly  p 
the  whole  record  and  procefs  of  the  pleadings  was  read  to 
them  in  Englifli  by  ihc  court,  and  the  matter  in  iffue  clearly  [  367  J 
explained  to  their  capacities.  The  nature  of  the  cafe,  and 
the  evidence  intended  to  be  produced,  are  next  laid  before 
them  by  c6unfcl  alfo  on  the  fame  fide :  and,  when  their  evi- 
dence is  gone  through,  the  advocate  on  the  other  fide  opens 
the  adverfe  cafe,  and  fupports  it  by  evidence ;  and  then  the 
party  which  began  is  heard  by  way  of  reply. 

The  ntktttre  of  my  prefent  <ieGgn  will  not  permit  me  to 
enter  into  the  numberlefs  niceties  and  di(lin3ions  of  what  is, 
or  is  not,  legal  evidence  to  a  jury  %  1  ftxall  only  therefore  fe- 
leQ:  a  few  of  the  general  heads  and  leading  maxims,  relative 
to  this  point,'  together  with  fome  obfervatious  on  the  man- 
ner of  giving  evidence. 

And,  firft,  evidence  fignifies  that  which  demonftrateSf 
makes  clear,  or  afcertains  the  truth  of  the  very  fa£l  or  point  in 
iflue,  either  on  the  one  (ide  or  on  the  other ;  and  no  evidence 
ought  to  be  admitted  to  any  other  point.  Therefore  upoa 
an  action  of  debt,  when  the  defendant  denies  his  bond  by 
the  plea  of  non  eJJfaBumy  and  the  iflue  is,  whether  it  be  the 
defendant's  deed  or  no;  he  cannot  give  a  releafe  of  this  bond 
in  evidence  \  for  that  does  not  deflroy  the  bond,  and  there- 
fore does  not  prove  the  iflue  which  he  has  chofen  to  rely 
upon>  viz.  that  the  bond  ha)  no  exiftence. 

Again  ;  evidence  in  the  trial  by  jury  is  of  two  kinds, 
either  that  which  is  given  in  proof,  or  that  which  the  jury 
may  receive  by  their  own  private'  knbwlcge.  The  former^ 
or  froofsy  (to  which  in  common  fpeech  the  name  of  evidence 
is  ufually  confined,}  are  either  written,  01  pardj  that  is,  by 

r'Fortefc.  r.  26.  out  lofing  fome  beauty  and  de(lroying 

4  Tbts  is  admirably  well  performed  tbechainof  the  whole;  and  which  hath 

in  lord  chief  baron  Gilbert*s  excellent  lately  been  engrafted  into  a  very  ufefuf 

treatife  of  evidence ;  «  work,  which  it  work,  the  tntroduEim  to  tkt  law  of  nifi 

is  impoffible  to  abfii  a  A  or  abridge,  with-  priuSf  4to,  1767. 
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word  of  mouth*.  Written  proofs,  or  evidence^  are,  i.  Re- 
cords, and  2.  Antient  deeds  of  thirty  years  ftandiRg,  whidk 
prove  themfelTes(9);  but  3.  Modern  deeds,  and  4.  Othe^ 
[  368  ]  writings,  mud  be  attefted  and  verified  by /tflfi^/ evidence  of  wit- 
nefies.  And  the  one  general  rule  that  runs  through  all  the 
dofbine  of  trials  is  this,  that  the  beft  evidence  the  nature  of 
tht  cafe  will  admit  of  (hall  always  be  required^  if  poffible  to 
be  had;  but,  if  not  poffible,  then  the  beft  evidence  that  can  be 
had  fhall  be  allowed  (10).  For  if  it  be  foi^nd  that  there  is  any 


(9)  This  rule  is  laid  down  in  books  of  evidence  without  fuf- 
ficient  explanation  of  it's  principle,  or  of  the  extent  <>f  it's  ap- 
plication. There  feems  to  be  danger  in  permitting  a  deed  to  be 
read  merely  becaufe  it  bears  date  above  thirty  years  before  it's 
production,  and  in  requiring,  no  evidence,  where  a  forgery  may 
be  committed  with  the  leaft  probability  of  dete^lion.  Chief 
Baron  Gilbert  lays  down  that  where  pofFeflion  has  gone  agreeably 
to  the  limitations  of  a  deed  bearing  date  thirty  years  ago,  it 
mny  be  read  without  any  evidence  of  it's  execution,  though  the 
(ubfcribing  witnefies  be  flill  living.  Law  of  Ev»  94.  For  fuch 
pofTeiGon  affords  Co  flrong  a  prefumption  in  favour  of  the  authen* 
ticity  of  the  deed,  ai  to  fuperfede  the  neceflky  of  any  other 
proof  of  the  validity  of  its  origin,  or  of  it's  due  execution. 

The  court  of  king's-bench  have  determined  that  the  mere  pro- 
du6lion  of  a  parifh- certificate  dated  above  thirty  years  ago,  was 
fufficient  to  make  it  evidence  without  giving  any  account  of  xhc 
cuftody  from  which  it  was  extrafted.    5  T.  R.  ^59. 

( 10)  No  rule  of  law  is  more  frequently  cited,  and  more  gene* 
rally  mifconceived,  ihan  this.  It  is- certainly  true  when  rightly  un- 
derilood  ;  but  it  is  very  limited  in  it's  extent  and  amplication.  It 
fignifics  nothing  more  than  that,  if  the  beft  legal  evidence  cannot 
poffibly  be  produced,  the  next  beft  legal  evidence  (hall  be  ad- 
mitted. Evidence  may  be  divided  into  primary  and  Secondary ; 
and  the  fecondary  evidence  is  as  accurately  defined  by  the  law  as 
the  primary.  But  in  general  the  want  of  better  evidence  can 
never  juftify  the  admiflion  of  hearfay,  interefted  witneffes,  or  the 
copies  of  copies,  &c.  Where  there  are  exceptions  to  general 
rules,  thefe  exceptions  are  as  much  recognized  by  the  law  as  t}ie 
general  rule  ;  and  where  boundaries  and  limits  are  eftabliflied  by 
the  law  for  every  cafe  that  can  poffibly  occur,  it  is  immaterial 

what  we  call  the  rule,  Ismd  what  the  exception. 

better 
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jbctter  evidence  ^xifting  than  is  produced,  the  very  not  pra* 
ducing  it  is  a  prefumption  that  it  would  have  deteded  fome 
falfehood  that  atprefenti^  concealed.  Thus,  in  order  to  prove 
a  leafe  for  years,  nothing  elfe  (hall  be  admitted  but  the  very 
deedof  le:afe  itfelf,  if  in  befng ;  bift  if  that  be  politively  proved 
tf>  be  burnt  or  deftroyed,  (not  relying  on  any  loofe  negative^ 
95  that  it  cannot  be  foi^nd,  or  the  like,}  then  an  atteiled  copy 
nay  beproduc/ed ;  or />/7r(7/ evidence  be  given  of  it's  contents. 
So,  no  evidence  of  a  difcourfe  with  another  will  be  ad  mitt  ed» 
but  the  man  hirafelfmuft  be  produced  ;  yet  in  fome  cafes 
(as  in  proof  of  any  general  cuftom«y  or  matters  of  comnK)a 
tradition  or  reput<{)  the  courts  admit  of  hear/ay  evidence,  or 
an  account  of  wh^t  perfons  deceafed  have  declared  in  their 
life-time :  but  fuch  evidence  wiil  not  be  received  of  any  par- 
ticular facts^J  i)«  So  too,  books  of  account^  or  iliop-bookS| 

( 1 1 )  In  c^ifcs  of  ^cuftoms.  and  prciScriptive  rightc,  hearfay  or  tra* 
ditional  evidence  is  not  admitted  until  limine  inftances  of  the  cuftom 
or  exercife  of  the  right  claime4  are  ftrll  proved.  Tte  dedara- 
tions  of  parents  refpei^Ing  their  marriag^e,  and  the  legitimacy  ,9f 
their  children,  are  admitted  after  their  deceafe  as  evidence.  And 
hearfay  is  alfo  received  refpe^ling  pedigrees  and  the  death  of  rel^- 
t^ons  abroad.  Bull.  N,  JP^  5294.  2  ^.'784..  W^t  has  beca 
f^id  in  converfation  ja  the  hearing  of  any  party^  if  not  pon- 
tradldled  by  him,  may  be  given  in  evidence;  for  not  being  denied, 
it  amounts  to  a  fpecies  of  cohfeflion.  But  it  can  only  be  received 
where  it  muft  be  prefumed  to  have  been  heard  by  t^e  pa^ty,  ^nd 
tiierefore  in  one  cafe  the  court  ftopped  tjie-  ^itnefs  fronts  repeating  a 
idonverfation,  which  had  pafled  in  a  roonj  where  the  prifoner  w^s, 
bat  at  the  time  whilll  (he  had  fainted  aivay.  I^  has  been  the  prac- 
tice of  the  quarter-feffions  to  admit  the  declarations  of  paupors 
refpcAing  their  fettlements  tp  be  Received  as  evidence  aftpr  thtr 
death,  tn  if  living,  where  they  could  not  he  produce^.  Scej' 
7*.  R.  707.  where  the  judges  of  th.e  king's  bench  were  divided 
upon  the  legjility  of  this  praftipe,  and  where  the  fubj eft  of  hearfay 
>vidence  is  much  difcufled.  In  crli^inal  cafes,  the  declarations  of 
a  perfon,  who  relates  In  extrefnh,  or  under  an  apprehenfiQn  of  dying, 
the  caufe  of  his  death,  or  any  other  material  circumftance,  may  be 
admitted  in  evidence;  fyrthejnind  in  that  awful  (late  is  prefumed 
to  Ije  under  as  ^reat  a  religious  obligation  to  difclo(^  the  truth,  as 
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are  not  allowed  of  themfelves  to  be  given  in  evidence  for  the 
owner ;  but  a  fervant  who  made  the  entry  may  have  recourfe 
CO  them  to  refreib  his  memory  :  and,  if  fitch  fervant  (who 
was  accuftomed  to  make  tbofe  entries)  be  dead»  and  his  hand 
be  proved,  the  book  may  be  read  in  evidence':  for  as 
tradefnien  arc  often  nnder  a  neceffity  of  giying  credit  without 
any  note  or  writing,  this  is  therefore,  when  accompanied 
with  fuch  other  collateral  proofs  of  fairnefs  and  regularity  ^, 
the  beft  evidence  that  can  then  be  produced.  However  this, 
dangerous  fpecies  of  evidence  is  not  carried  fo  far  in  England 
as  al^road  * ;  where  a  man's  own  books  of  accounts,  by  a  dif- 
tortion  of  the  civil  law  (which  feems  to  have  meant  the  fame 
tiling  as  i»  pra£Sifed  with  us ' )  with  the  fuppletory  oath  of 
i  3^9  3  the  merchant,  amount  at  all  times  to  full  proof.  But  as  thi» 
kind  of  evidence,  even  thus  regulated,  would  be  much  too 
hard  upon  the  buyer  at  any  long  diftance  of  time,  the  ftatute 
7  Jac.  I.  c.  12.  (the  penners  of  which  feem  to  have  ima- 
gined that  the  books  of  themfelves  were  evidence  at  common 
law)  con&nes  this  fpeeies  of  proo!  to  fuch  tranfaflions  as 
have  happened  within  one  year  before  the  a£Uon  brought ; 

'  Law  of  mfipnuXf  z66.  ad frohatioiumJUa  wmjufieiunt,  (Cod,  4. 

'SaHc.  2^5.  19.  5)    Nam  exempio  ferakiofum   ^, 

*  Gail,  oifirvat,  s.  20.  23 »  ut  d  firifturae  creJatur,  qua  unufqtdf^ 

*  Infirumetna  dom^kaf  fiu  admitatio,       que  fit  adnotatioae  propria  debiure» 
fi  mm  aliis  qaoqme  admmtmS*  adjaveatUF,      C9nfitttai.    (  3id,  L  7. ) 


IS  created  by  the  adminiftration  of  an  oath.  But  dedaratnns  of » 
deceafed  perfon  ought  not  to  be  received,  uoTefs  the  court  is  fati&- 
fied,  from  the  circumfbuices  of  the  cafe,  that  they  were  made  ua*» 
der  the  impreffion  of  approaching  diflblution.  Leachl't  Cafo^  400* 
But  ths  declarations  of  a  felon  at  the  place  of  execution  cannot  be 
received,  as  he  is  incompetent  to  give  evidence  upon  oath ;  and 
the  iituation  of  a  dying  man  is  only  thought  equiyalent  to  that  of 
a  competent  witnefs,  when  he  is  fwom  A  Kid.  ^6.  By  the  %  & 
2  I!h.  &  Mar.  c.  13.  depolTtions  taken  before  a  juftice  of  peace 
in  cafes  of  felony,  may  be  read  in  evidence  at  the  trial,  tf  the  wit* 
nefs  dies  before  the  trial.  But  as  the  ftatute  confines  this  to  felony» 
and  as  it  is  an  innoyation  upon  the  conunon  law^  it  cannot  be  cx^ 
tended  to  any  mifdemeanour.     i  ^oUu  a&i» 

ttnief(i 
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unlefs  between  merchant  and  merchant  in  the  ufual  inter- 
courfe  of  trade.  For  accounts  of  (o  recent  a  date,  if  erro* 
tieous^  may  more  eafily  be  unravelled  and  ad|uiied  (12.) 

With  regard  to  parol  evidencci  or  witneffis;  it  muft  firft 
be  remembrred,  that  there  is  a  procefs  to  bring  them  in  by 
writ  of  fubpoena  ad  teftificandum :  which  commands  them^ 
laying  afide  all  pretences  and  excufes,  to  appear  at  the  trial 
on  pain  of  100/.  to  be  forfeited  to  the  king ;  to  which  the 
ftatute  5  Eliz.  c.  9.  has  added  a  penalty  of  10/.  to  the 
party  aggrieved,  and  damages  equivalent  to  the  lofs  fuftained 
by  want  of  his  evidence.  But  no  witnefs,  unlefs  his  reafon- 
dble  expences  be  tendered  him^  is  bound  to  appear  at  all  ^ 
nor,  if  be  appears,  is  he  bound  to  give  evidence  till  fuch 
charges  are  adbially  paid  him :  except  he  refides  within  the 
bills  of  mortality,  and  is  fummoned  to  give  evidence  withia 
the  fame.  This  compulfory  procefs,  to  bring  in  unwilling 
witnefleSf  and  the  additional  terrors  of  an  attachment  in  cafe 
of  difobedience,  are  of  excellent  ufe  in  the  thorough  invefti- 
gation  of  truth  (13):  and,  upon  the  fame  principle,  in  the 
Athenian  courts,  the  witneflcs  who  were  fummoned  to  attend 
the  trial  had  their  choice  of  three  things :  either  to  fwear  to 
the  truth  of  the  fa£l  in  queftion,  to  deny  or  abjure  it^  or 
elfe  to  pay  a  fine  of  a  thoufand  drachmas ". 

^  Pott.  Anti^.  b.  I*  c.  ii. 


(12)  The  entries  in  the  book  of  a  perfoa  decea&d  not  coi»- 
aefted  with  the  parties  are  of  no  more  avail  than  hcariay.  But 
the  books  of  an  incumbent  refpe^ing  the  tithes  of  the  pariih  are 
eridence  for  his  fuc^eflbn    5  7.  R.  12$.    2  VtJ.  43. 

(13)  The  ttfsal  mod A>f  proceeding  againft  witneffes  for  di& 
obedience  of  tke  writ  of  fubpoena  is  by  the  fummary  procefs  of  an 
attachment  for  a  contempt ;  but  the  courts  will  not  grant  an  at- 
tachment agaanft  a  witnefii,  unkis  all  the  neceffary  expenccs  of  the 
yramey,  and  the  witnefs's  ftay  at  the  place  of  triali  be  tendered  at 
the  time  of  ferviog  the  fubpoena.    H.  BL  49. 

Dd]  Aih 
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All  wkncflc*,  of  whatever  religion  or  country,  that  havd 
•the  ufe  of  their  reafon  ( 1 4),  arc  to  be  received  and  examined, 
exccptfuch  as  zrc  infaniQUs,  or  fuchas  are  ////^rji?^^  in  the  event 
of  the  caufc.  All  others  are  competent  witneflcs  ;  though  the 
juryfrem  other  circumftanccs  willjudgc  of  their  fr/drW//V^(  15)* 


--—       -       •     -  -  ■ » ■ 


^4)  A  Mahotnetsin  msty  be  fworti  tipoii  ttie  Alcoran,    and 
a  Gentoo  according  to  the  cuftom  of  India,  and  their  evidence 
inay  be  received  even  in  a  criminal  cafe.     LeacVt   Cafe*^  ^n 
I  ^/i.  II.     But  an  Atheift,  or  a  perfon  who  nas  no  belief  or  no^ 
iiOQ  of  a  God,  or  a  future  Aate  of  rewards  and    puni(hment^ 
bught  not  in  any  inftance  to  be  admitted  as  a  wi'tnefs.  i  ^/i.  454 
I  have  knoV;-!!  a  witneft  rcjefted,  and  hiffcd  out  of  court,  whd 
declared  th2it  hq  doubted  of  the  ejciflence  of  a  God  and  sr  future 
ftate.     But  I  have  fince  heard  a  learned  judge  declare  at  nid  prius^ 
that  the  judges  had  refolved  not  to  permit  adult  witnefFes  to  be  in- 
terrogated rcfpefting  their  belief  of  the  Deity  and  a  future  ftate* 
It  is  probably  more  conducive  to  the  courfe  of  juflice  that  this 
Ihoula  DC  prefiimed  till  the  contrary  is  proved.     And  the  moft  re- 
ligious witnefs  niay  be  fcandalizcd  by  the,  imputation,  which  tKc 
Very  queftion  conveys. 

Quakers,  who  refufed  to  take  an  oath  under  any  forni  by  the  ^ 
«  8  W,  c.  34.  were  permitted  in  judicial  proceedings  to  make  a 
folemn  affirmation ;  and  if  fuch  affirmation,  like  an  oath,  is  proved 
to  be  falfe,  they  are  fubje£^  to  the  penalties  of  perjury.  But  this 
does  noteatend  to  criminal  caufes.  8  Geo.  I.  c.  6.  22  Geo.  Ih 
c.  JO.  and  c.  46. 

Their  affinnations  are  received  in  penal  alliens,  as  for  bribery. 
Sec  Atchefon  v.  Everitt,  Cotup,  382.  where  this  fubje6l  is  largely 
aifcuflcd. 

Lord  Mansfteld  lays  down  generdJly  that  an  affirmation  is  not 
refufed  where  the  a6iion,  though  in  form  a  criminal  a^ion,  in  fub^ 
ilance  is  a  mere  a£^on  between  party  and  party;  Lord  Mansfield 
there  laments  that  fuch  an  exception  had  been  made  by  the  legiflaA 
ture. 

(15)  ^*  l^he  old  cafes  tipoii  the  cchipetendy  of  witneflea  have 
*<  gone  upon  very  fubtle  grounds.  But  of  late  years  the  courti 
**  hatrc  endeavoured,  as  far  as  poffible,  coHfiftent  with  authorities 
**  to  let  the  objedtion  go  to  the. credit,  rather  than  to  the  conv* 
**  peteney  of  a  witncfe.^*  Lord  Man^d\  x  7*.  R*  joe. 


Ch.  23.  Wrongs.  370 

Infamous  perfon$  are  fuch  as  may  be  challenged  as  jurors, 
^pter  deli^um ;  and  therefore  never  (hall  be  admitted  to  give 
evidence  to  inform  that  jury,  with  whom  they  were  too  fcan- 
dalotts  to  aflbciate.  Interefted  witnefles  may  be  examined 
upon  a  voir  dire,  if  fufpe&ed  to  be  fccretly  concerned  in  the 
event ;  or  their  intereft  may  be  proved  in  court*  Which  laft 
is  the  only  method  of  fupporting  an  objection  to  the  former 
elais  ;  for  no  man  is  to  be  examined  to  prove  his  own  in« 
famy  (id).  And  no  counfel,  attorney,  or  other  perfon,  in« 
trufted  with  the  fecrets  of  the  caufe  by  the  party  himfelf^ 
ihall  be  compelled,  or  perhaps  allowed,  to  give  evidence  of 
Aich  converfation  or  matters  of  privacy,  as  came  to  his  know- 
lege  by  virtue  of  fuch  truft  and  confidence  s^  ( 1 7) :  but  he  may 

*  Law  of  mfipriuSf  267* 

^^— — ^— ■— ^— ^^"^^p^i**^—— ^^»^— ^— — ■  ■    I       »^».^.^— ^»^^^M^— — «^p— — ^1^^^— —— — ~«^ 

It  (cems  now  to  be  eftabliihcd,  that  if  a  witnefs  does  not  imme* 
diately  gain  or  lo£e  by  the  event  of  the  caufe,  and  if  the  verdi£i 
in  the  caule  cannot  be  evidence  eftber  for  or  againft  him  in  any 
other  futt,  he  (hall  be  admitted  as  a  ^  competent  witnefs,  though 
the  circumftancei  of  the  ca(e  may  in  fome  degree  leifen  his  cre- 
dibility.   Bent  V.  Baker,  3  T.  R.  27.    See  4  voL  157.  n.  4. 

A  lerrant  of  a  tradefman  from  neceffity  is  permitted  in  an  a^ion 
by  bis  mailer  to  prove  the  delivery  of  goods,  though  he  himfelf 
may  have  purloined  them ;  but  in  an  adion  brought  againft  the 
mafter  for  the  negligence  of  his  iervant,  the  fervant  caanot  be  a 
witnefs  for  his  matter  without  a  releafe ;  for  his  matter  may  after- 
Wards  liave  his  a£lion  againft  the  fervant,  and  the  verdiA  recovered 
againft  him  may  be  given  in  evidence  In  that  a£lion  to  prove  the 
damage  which  the  matter  has  futtained.    4  T,  R*  fSg. 

(16)  A  witaefs  may  be  examined  with  regard  to  bis  own  in* 
famy,  if  the  confeflion  of  it  does  not  fubjeA  him  to  any  future  pu« 
nittiment ;  as  a  witnefs  may  be  aikcd  if  be  has  not  ftood  in  the  pil- 
lory for  perjury.    4  T.  R»  440. 

.  (17)  But  the  prindples  and  policy  of  this  rule  reftrain  it  to  that 
confidence  only,  which  is  placed  in  a  counfel  or  folicitor,  and 
which  mutt  neceflarily  be  inviolable,  where  the  ufe  of  advocates 
and  legal  afllttants  is  admitted.  But  the  purpofes  of  public 
juftice  fuperfedetbe  delicacy  of  every  other  fpecies  of  confideiu 
tial  communication*  In  the  trial  of  the  duchefs  of  Ktngfton  it 
was  determined  that  a  friend  might  be  bound  to  dificloie,  if  ne» 

D  d  ^4  ccflary 
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be  examined  as  to  mere  matters  of  fa6):,  as  the  execution  of 
a  deed  or  the  like,  which  might  have  come  to  his  knowlege 
without  being  intruded  in  the  caufe. 

One  witnefs  (if  credible)  \%  fujfficicnt  evidence  to  a  jury  of 
•  any  fingle  fa£k :  though  undoubtedly  the  concurrence  of  two 
or  more  corroborates  the  proof.  Yet  our  law  confiders  that 
there  are  many  tranfa£kIon$  to  which  only  one  peifon  is  privy; 
and  therefore  does  not  always  demand  the  tellimony  of  two, 
as  the  civil  law  univerfally  requires*  *'  Untus  refponjig  tefiis 
**  omnine  non  audiatur^'J*  To  extricate  itfclf  oyt  of  which 
abfurdity,  the  modern  pradlice  of  the  civil  law  courts  has 
plunged  itfelf  into  another.  For,  as  they  do  not  allow  a  lefs 
number  than  two  witnefles  to  be  plena  frohatloy  they  call  the 
teftimony  of  one,  though  never  lo  clear  and  podcive,  Jemi 
plena  probaih  only,  on  whom  no  fentence  can  be  founded^ 
To  make  up  therefore  (he  necefiary  complement  of  witnefTeSj 
when  they  have  one  only  to  a  fingle  fad,  tliey  admit  the 
party  himfelf  (plaintiff  or  defendant;  to  be  examined  in  his 
own  behalf;  s^nd  ^dminifterto  him  what  is  called  xhcfuppU^ 
tory  oath ;  and>  if  his  evidence  happens  to  be  ^n  his  own  fa- 
vour, this  immediately  converts  the  half  proof  into  a  whole 
one*  By  this  ingenious  device  fatisfying  at  once  the  forms 
of  the  Roman  law,  and  acknowleging  the  fuperior  reafon* 
£  371  ]  ablenefs  of  the  law  of  England  1  which  permits  one  witnefs 
to  be  fuQcient  where  no  more  are  to  be  had :  ^nd,  to  avoid 
a^U  temptations  of  perjury,  lays  it  down  as  an  invariable  tule^ 

that  nemo  teftis  ejfe  debet  In  propria  caufa. 

• 

Positive  proof  is  always  required,  where  from  the  nature  • 
of  the  cafe  it  appears  it  might  poi&bl^  have  been  had.    But| 

^  Cod.  4.  20.  9. 

ccflary  in  a  court  of  jaftice,  fecrets  of  tht  moft  faffed  nature^ 
which  one  fea^  could  repofe  in  the  other*  And  t^t  a  furgeon  was 
bound  to  communicate  any  information  whatever,  which  he  was 
pofiefil^d  of  in  confequencc  of  his  profe{ional  attendance.  1 1  St. 
7r.  245.  24#.  And  thofe  fecrets  only,  communicated  to  a  counf<4 
•r  attorney,  are  Inviolable  in  a  court  of  juftice,  which  have  been  in« 
trufted  to  them  whilft  a6ling  in  their  refpe£kivc  charadcrs  to  thf 
party  as  their  eUent,    jfr?'.  i2.  431.  75^. 

4*  »c;t 
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0est  to  pofttlve  proofs  circumjianiial  evidence  or  the  do£lrine 
of  prefumptians  myxit  take  place  :  for  wlien  the  fa£l  itfelf  can- 
not be  demonftratively  eviacedi  that  which  comes  neareft  to 
the  proof  of  the  h€t  is  the  proof  of  fuch  circum  dances  which 
either  neceffariljf  or  ufmlljf  attend  fuch  fads  ^  and  thefe  are 
called  prefumptionS)  which  are  only  to  be  relied  upon  till  the 
contrary  be  aAually  proved.      Stabitur  praefumptigni  donee 
,  probetur  in  cmtrarium  ^.     Violent  prefumption  is  many  times 
equal  to  full  proof  ^^^  for  there  thofe  circumftances  appear^ 
which  neeejfarily  attend  the  f a&*  As  if  a  landlord  fues  for  rent 
due  at  Michaelmas  17  $49  and  the  tenant  cannot  prove  the 
payment,  but  produces  an  acquittance  for  rent  due  at  a  fub* 
fequent  time,  in  full  of  all  demands,  this  is  a  violent  pre* 
fumption  of  his  having  paid  the  former  reati  and  is  equiva- 
lent to  full  proof;  for  though  the  adual  payment  is  not 
provedi  yet  the  acquittance  in  full  of  ail  demands  is  proved^ 
which  could  not  be  without  fuch  payment ;  and  it  therefore 
induces  fo  forcible  a  prefumption,  that  no  proof  ihali  be  ad* 
mitted  to  the  contrary  ^(18).  Probable  prefumption  arifing  from 
fuch  circumftances  as  ufuallj  attend  the  fa£l,  hath  alfo  it's 
due  weight :  as  if,  in  a  fuit  for  rent  due  in  1754,  the  tenant 
proves  the  payment  of  the  rent  due  in  1755  ;  this  will  pre- 
vail to  exonerate  the  tenant  *,  unlefs  it  be  clearly  (hewn  that 
the  rent  of  1754  was  retained  for  fome  fpecial  reafon,  or 
that  there  was  fome  fraud  or  miftake  :  for  otherwife  it  virtll 
be  prefumed  to  have  been  paid  before  that  in  1755,  ^  ^^^^ 
mod  ufual  to  receive  firft  the  rents  of  longeft  ftanding.  Lights 
prrafli,  prefumptions  have  no  weight  or  validity  at  all  ( 19), 

>  Co.  Uct  373.  *  Gilb.  cvia.  f  61, 

y  Jbid.  6.  •  Cq.  Lilt.  373. 

(18)  This  can  (carcely  be  correal  I  (hould  conceive  that 
proof  may  be  admitted  to  repel  all  prefumptions  whatever ;  and 
even  if  a  receipt  (hould  be  produced  expre&ly  for  the  rent  of  the 
year  1754*  ftill  the  landlord  might  fhew  that  it  had  been  obtained 
by  miftake  or  fraud,  and  that  no  rent  had  been  received  at  the 
lime. 

(19)  It  is  difficult  to  fay  what  is  a  light  and  rafli  prefumption,' 

jf  it  is  any'  prefuipptioa  at  alL    Aoy  circumfiance  nsay  be  proved 

from 
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upon  the  evidence  have  an  opportunity  of  obferving  the  qua- 
lity, age,  education,  underftanding,  behaviour,  and  inclina^ 
tions  of  the  witnefs  \  in  which  points  all  perfons  muft  appear 
alike,  when  their  dcpofitions  arc  reduced  to  writing,  and 
read  to  the  judge,  in  the  abfcnce  of  thofe  who  made  them : 
and  yet  as  much  may  be  frequently  colle£led  from  the  man- 
ner in -which  the  evidence  is  delivered,  as  from  the  matter  of 
t  374  ]  it*  Thcfe  are  a  few  of  the  advantages'  attending  this,  the 
Englifli,  way  of  giving  teftimony,  ore  tenus.  Which  was 
alfo  indeed  familiar  among  the  afitient  Romans,  as  may  be 
colIe£led  from  Quintillian "" ;  who  lays  down  very  good  in* 
ftruftions  for  examining  and  crofs- examining  witneflcs  viva 
voce.  And  this,  or  fomcwhat  like  it,  was  continued  as  low 
ms  the  time  of  Hadrian  ^ :  but  the  civil  law,  as  it  is  nowmo-r 
delled,  rejeGs  all  public  examination  of  witnefles. 

As  to  fuch  evidence  as  the  jury  may  have  in  their  own  con- 
fcienccs,  by  their  private  knowlege  of  fa^s,  it  was  an  antient 
dodrine,  that  this  had  as  much  right  to  fway  their  judgment 
as  the  written  or  parol  evidence  which  is  delivered  in  court. 
And  therefore  it  hath  been  often  hcld^,  that  though  no  proofs 
be  produced  on  either  fide,  yet  the  jury  might  bring  in  ^^er- 
AiCk.  For  the  oath  of  the  jurors,  to  find  according  to  their 
evidence  was  conftrued  ^  to  be,  to  do  it  according  to  the  beft 
of  their  own  knowlege.  This  feems  to  have  arifen  from  the 
antient  pradice  in  taking  recognitions  of  affife,  at  the  firft 
introduftion  of  that  remedy;  the  flieriff  being  bound  to  re* 
turn  fuch  recognitors  as  knew  the  truth  of  the  faft,  and  the 
recognitors,  when  fwom,  being  to  retire  immediately  from 
the  bar,  and  bring  in  their  verdia  according  to  their  own  per- 
fonal  knowlege,  without  hearing  eztrinfic  evidence  or  receiv- 
ing any  dhreaion  from  the  judge  *.     And  the  fame  doarine 

•  Infi'itut.  Oret.  I.  5.  c.  7.  «  quae  interrogaveras  extempore  verifiM 

*  See  his  epiftle  to  Varus,  jthe  legate  ««  tmtia  fefpondennu'^  (Ff,  %%,  5.  /j 
«r  judge  of  CUicia  s  "  tM  magis  fcire  «  Year-book,  14  Hen. VII.  29Plowlu 
**  potesy  fuantttfideijit  habendatepibusi  12.     Hob.  i»7,     x  Lev.  87. 

"•<  y«/,  et  cujus  dignitatis,  et  cujut  atfir-  ^  Vaugh.  148,  149. 

«  matmisfnti    et,    fu't  fmpliciter  wfi         »  Braft.    /.  4.   tr,  u    r.  19.  §3. 

•^  fitt  dieere  5     uteum   mum   eundemfue.  flei*  i,  4.  r«  9.  §  a* 

f  medkatum  Jirmwm  aitulcrint,  an  td  ea 

(wbea 
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(when  attaints  came  to  be  extended  to  trials  by  jury,  as  well  as 
to  recognitions  of  aflife)  was  alfo  applied  to  the  cafe  of  com- 
mon jurors  i  that  they  might  efcape  the  heavy  penalties  of  the 
attaint^  in  cafe  they  could  (hew  by  any  additional  proof,  that 
thenr  verdidi  was  agreeable  to  the  truth,  though  not  according 
to  the  evidence  produced  :  with  which  additional  proof  the  law 
prefumed  they  were  privately  acquainted,  though  it  did  not  [  375  "J^ 
appear  in  court.     But  this  do£lrine  was  again  gradually  ex- 
ploded, when  attaints  began  to  be  difufed,  and  ne^  trials  in- 
troduced in  their  (lead.     For  it  is  quite  incompatible  with  the 
grounds,  upon  which  fuch  new  trials  are  every  day  awarded* 
vfz.  that  the  verdi£t  was  given  wtbout^  or  contrary  to^  evi« 
dence.    And  therefore,  together  with  new  trials,  the  pradiice 
feems  to  have  been  firft  introduced  \  which  now  univerfaJly 
obtains,  that  if  a^  juror  knows  any  thing  of  the  matter  ia 
ifliie,  he  may  be  fworn  as  a  witnefs,  and  give  his  evidence 
publicly  in  court. 

When  the  evidence  is  gone  through  on  both  fides,  the 
judge  in  the  prefence  of  the  parties,  the  counfel,  and  alt 
others,  fums  up  the  whole  to  the  jury ;  omitting  all  fuper-^ 
fiuous  cirqumftances,  obferving  wherein  the  main*  queilioa 
and  principal  ifliie  lies,  dating  what  evidence  has  been  givea 
to  fupport  it,  with  fuch  remarks  as  he  thinks  necefTary  for 
their  dire£):ion,  and  giving  them  his  opinion  in  matters  of 
law  ariCng  upon  that  evidence. 

The  jury,  after  the  proofs  are  fummed  up,  unlefs  the  cafe 
be  very  clear,  withdraw  from"  the  bar  to  confider  of  their  ver- 
di£t :  and,  in-order  to  avoid  intemperance  and  caufelefs  de- 
lay, are  to  be  kept  without  meat,  drink,  fire,  or  candle,  un- 
lefs by  permii&on  of  the  judge,  till  they  are  all  uRanimoufly 
agreed.  A  method  of  accelerating  unanimity  not  wholly 
unknown  in  other  conftitutions  of  Europe,  and  in  matters  of 
greater  ooncern*  For  by  the  golden  buUe  of  the  empire ',  if^ 
after  the  congrefs  is  opened,  the  ele£t:ors  delay  the  ele&ion  of 
a  king  of  the  Romans  for  thirty  daysy  they  (hall  be  fed  only 

^  $tyU^33.    tSU.  13X.  \  ch.Sj  ^ 

<*  With 
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with  bread  and  waiter^  till  the  fame  is  accomplifhed.  But  if 
Ottr  juries  eat  or  drink  at  all>  or  have  any  eatables  about 
theni>  without  confent  of  the  court,  and  before  verdid,  it  is 
fineahle ;  and  if  they  do  fo  at  his  charge  for  whom  they  afters- 
wards  find,  it  will  fet  afide  the  verdidt.  Alfo  if  they  fpeak 
witli  either  of  the  pitrties  or  their  agents,  after  they  are  gone 
C  37^  3  fro°*  ^^  ^^^  5  ^'  if  they  receive  any  freih. evidence  in  pri- 
vate ;  or  if  to  prevent  difputes  they  caft  lots  for  whom  they 
fiiali  find ;  any  of  thefe  circumftances  will  entirely  vitiate 
the  verda£l.  And  it  has  been  held,  that  if  the  jurors  do  not 
agree  in  theic  verdifl  before  the  judges  ate  about  to  leave  the 
town,  though  they  are  not  to  be  threatened  or  imprifoned  "*, 
the  judges  are  not  bound  to  wait  for  them,  but  may  carry 
them  round  the  circuit  from  town  to  town  in  a  cart ".  This 
nccefiity  of  a  total  unanimity  feems  to  be  peculiar  to  our  own 
conditution  ®  ^  or,  at  lead,  in  the  rtemhda  or  jury  of  the  an- 
tient  Goths,  there  was  required  (even  in  criminal  cafes)  only 
th^  confept  of  the  major  part  \  and  in  cafe  of  an  equalitv,  th? 
defendant  was  held  (p  be  acquitted  ?  (2g}. 

^  Mirr*  c.  §  «4«  tPy  2t« 

»  Lib,  Aff.foL  40. pi.  IX..  P  §,tlern.  /•  i.  o  4» 

*  See  Barrington  on  ^be  ftatutes  19^ 
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(20)  The  learned  judge  has  difplaycd  much  erudition  in  the 
beginning  of  this  chapter,  to  prove  the  antiquity  of  the  trial  by 
jury  5  but  the  trials  referred  to  by  the  authors  there  cited,  and 
even  Huijudmunf,  patyupip  pi.cntioned  iq  the  celebratejl  chapter  of 
magna  charta^  arc  trials  which  w.ere  ^mct^ing  fimilar  jto  that  by  a 
jury,  rather  than  i^ftances  of  a  trial  by  jury  according,  to  It's  prefcnt 
cflablifhed  form.  The  judicium  parium  feems  ftridUy  the  judgment  «pf 
a  fubjeft's  equals  in  the  feudal  courts  of  .the  king  and  barons, 
A-nd  fo  little  appears  to  be  afcertained  by  anfiiquarians,  rcfpeding 
the  introdu6lion  of  the  trial  in  criminal  cafes  by  two  juries,  that, 
although  It  is  one  of  the  moft  important,  yet  it  is  certainly  one  of 
the  moft  obfcure  and  inexplicable  parts  of  the  law  of  England, 

The  unanimity  of  twelve  men,  fo  repugnant  to  all  experience  of 
human  condudl,  pailione,  and  underftandings,  could  hardly  in  any 
age  have  been  ^trpduced  into  pradicc  by  a  deliberate  aft  of  the 
l^giflature^ 
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When  they  are  all  unanicnoufly  agreed,  the  jury  return 
back  to  the  bar ;  and,  before  they  deliver  their  verdi£l,  the 
plaintiff  is  bound  to  appear  in  court,  by  himfelf,  attorney,  or 
counfel,  in  order  to  anfvver  the  amercement  to  which  by  the^ 
old  law  he  is  liable,  as  has  been  formerly  mentioned  %  in 
cafe  he  fails  in  his  fuit,  as  a  puniihment  ifor  his  falfe  claim. 
To  be  amtrced^  or  ^  mercUy  is  to  be  at  the  king's  mercy  with 
regard  to  the  fine  to  be  impofed  :  in  mifericorjia  domini  regis 
pro  falfo  clam^rf  fu$»     The  amercement  is  difufed,  but  the 
form  ftill  continues ;  and  if  the  plaintiff  does  not  appear,  no 
verdiA  can  be  given,  but  the  pkintiff  is  faid  to  be  nonfuit^ 
nonfequitur  clamorem  fuum.    Therefore  it  is  ufual  for  a  plain- 
tiff, when  he  or  his  counfcl  perceives  that  he  has  not  given 
evidence  fuf&cient  to  maintain  bis  iifue,  to  b^  voluntarily 

«  Page  ?.75-     Sec  alfo  Vol,  IV.  379, 


But  that  the  life,  and  perhaps  the  liberty  and  property  of  a  fub- 
jeft,  ihould  not  be  affe^fted  by  the  concurring  judgment  of  a  lefs 
number  than  twelve,  where  more  were  prefent,  was  a  -law  founded 
IB  reafon  and  caution  ;  and  feems  to  be  tranfmitted  to  us  by  the 
common  law,  or  from  immemorial  antiquity.     The  grand  2ff\%t 
might  have  conlilled  of  more  than  twelve,  yet  the  verdid  muft 
have  been  given  fey  twply,e  pr  more  5  and  if  twelve  did  not  agree,  the 
aflize  was  aiForced,  that  is,  others  were  ad4ed  ^ill  twelve  did  coo. 
cur.     See  i  Ree*ues^s  njfl,  of  Eng.  Law,  241.  480.     This  was  a 
majority  and  not  unanimity.    A  grand  jury  may  confift  of  any 
number  from  twelve  to  twenty-three  inclufivc,  but  a  prefentraent 
oughjt  not  to  be  made  by  lefs  than  twelve.   2  Ilalef  P.C.  i6i.  The 
fame  is  true  alfo  of  an  inquifition  before  the  coroner.     In  the  high 
court  of  parliament,  and  the  court  of  the  lord  high  fteward,  a  ppef 
may  be  convidled  by  the  greater  number ;  yet  there  can  be  no 
conviction  unlefs  the  greater  number  conlifls  at  leaft  of  twelve, 
3  Infl'  30.    Keljing.  $6*    Moore^  622.     Hence  in  all  thefe  cafes  if 
twelve  only  appeared,  it  followed  as  a  necefTary  confcquence,  tjjat 
lo  a£l  with  effed:  they  mult  have  been  unanimous. 

Hence  this  may  be  fuggefted  as  a  conjefture  refpeCling  the 
origin  of  the  unanimity  of  juries,  that,  as  Jefs  than  twelve,  if 
twelve  or  more  were  prefent,  could  pronounce  no  efTcdive  verdidi, 
w^en  twclv^  onlv  were  fworn,  their  unanimity  became  indifpenfablc. 

PQnfuited^ 
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nonfuited,  or  withdraw  himfelf :  whereupon  the  crier  is  or- 
dered to  call  the  plaintiffs  and  if  neither  he,  nor  any  body  for 
him,  appears,  he  is  nonfuitcd,,the  jurors  are  difcharged,  the 
aftion  is  at  an  end,  and  the  defendant  (hall  recover  his  cofts. 
The  reafott  of  this  practice  is,  that  a  nonfuit  is  more  ch'gible 
for  the  plaintiflF,  than  a  verdid  againft  him  :  for  after  a  non- 
fuit, whicK.is  only  a  default,  he  may  commence  the  fame  fuit 
L  377  ]  again  for  the  fame  caufe  of  aftion  ;  but  after  a  verdift  had 
and  judgment  Confequcnt  thereupon,  he  is  for  ever  barred 
from  attacking  the  defendant  upon  the  fame  ground  of  com- 
'  plaint.  But,-  in  cafe  the  plaintiflF  appears,  the  jury  by  their 
foreman  deliver  in  their  verdi^l  (2i)» 

A  VERDICT,  vert  di^umy  is  either  privy ,  or  pMic.  A 
privy  verdia  is  when  the  judge  hath  left  or  adjourned  the 
court  :  and  the  jury,  being  agreed,  in  order  to  be  delivered 
from  their  confinement,  obtain  leave  to  give  their  verdift 
privily  to  the  judge  out  of  court ' :  which  privy  verdia  is  of 
no  force,  unlefs  afterwards  affirmed  by  a  public  vcrdia  given 
openly  in  court  5  wherein  the  jury  may,  if  they  pleafe,  vary 
from  their  privy  verdid.  So  that  the  privy  verdid  is  indeed 
a  mere  nullity  j  and  yet  it  is  a  dangerous  pradtice,  allowing 
time  for  the  partiea  to  tamper  with  the  jury,  and  therefore 
very  feldom  indulged  (22).   But  the  only  eflreftual  and  legal 

«■  If  the  judge  hath  adjourned  the      receives  the  verdia,  it  is  a  fuiUe  and 
court  to  his  own  lodgings,  aAd   there      not  z privy  Terdl^L 
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(21 )  When  a  verdi6l  will  carry  all  the  cofts,  and  it  is  doubtful 
from  the  evidence  for  which  party  it  will  be  given,  it  is  a  common 
pradice  for  the  judge  to  recommend,  and  the  parties  to  confent, 
that  a  juror  fhould  be  withdrawn  5  and  thus  no  verdid  is  given, 
and  each  party  pays  his  own  cofts.  * 

Where  there  is  a  doubt  at  the  trial  whether  the  /evidence  pro- 
duced by  the  plaintiff  is  fufiicient  to  fupport  the  verdidl  given 
in  his  favour  by  the  jury,  the  judge  will  give  leave  to  apply  tb 
the  c6urt  above  to  fct  afide  the  verdi6t  and  to  enter  a  nonfuit ;  but 
if  fuch  liberty  is  not  referved  at  the  trial,  the  court  above  can 
only  grant  the  defendant  a  new  trial,  if  they  think  the  plaintiff's 
evidence  infufficient  to  fupport  his  cafe.     6  T.  R,  67. 

(22)  A  privy  verdia  cannot  be  given  ia  trcafou  and  felony, 
a  H.  P.  C.  $Qo. 

verdift 


Ch.  13*  WnoNos.  377 

velrdifi  isfhepuUic  retii&  s  in  which  they  openly  declare  to 
have  found  the  iflue  for  the  plaintiff,,  or  for  the  defendant ; 
and  if  for  the  plaintiflF,  they  aifefs  the  damages  alfo  fudained 
by  the  plaintiff,  in  confequence  of  the  injury  Upon  which 
the  a£lbion  is  brought. 

Sometimes,  if  there  arifes  in  the  cafe  any  difficatt  mat« 
ter  of  laW|  the  jury  for  the  fake  of  better  information,  aiid 
to  avoid  the  danger  of  having  their  verdidi  attainted,  will  find 
^fpectal  verdi£l }  which  is  grounded  on  the  ftatute  Wcftm.  2* 
13  Edw.  L  c.  30.  §  2.  And  herein  they  date  the  naked 
faflsy  as  they  find  them  to  be  proved,  and  pray  the  advice 
of  the  court  thereon  }  concluding  conditionally,  that  if  upon 
the  whole  matter  the  court  (hall  be  of  opinion  that  the  plain- 
tifFhad  caufe  of  adion,  they  then  find  for  the  plaintiff  $  if 
otherwife,  then  for  the  defendant.  This  is  entered  at  length 
on  the  record,  and  afterwards  argued  and  determined  in  the 
iiourt  at  Weftminiler^  from  whence  the  iffue  came  to  be  tried* 

Another  method  of  finding  a  fpecies  of  fpecial  verdid,  is  [  378  1 
when  the  jury  find  a  vetdi£l  generally  for  the  plaintiffi,  bat 
Aibjefi:  neverthelefs  to  the  opinion  of  the  judge  ot  the  court 
above,  on  z  fpecial  cafe  dated  by  the  counfcl  on  both  fides  Witl^ 
regard  to  a  matter  of  law :  which  has  this  advantage  over  a 
Special  verdi£);,  that  it  is  attended  with  much  lefs  expencc 
and  obtains  a  much  fpeedier  decifiOii ;  the  pofiea  (of  which  in 
the  next  chapter)  being  (tayed  in  the  hands  of  the  ofiicer  of 
njfi priuSi  till  the  queftion  is  determined^  and  the  verdict  is 
then  entered  for  the  plaintiff  or  defendant  as  the  cafe  may 
happen.  But,  as  nothing  appears  Upon  the  record  but  the 
general  verdi£t,  the  parties  are  precluded  hereby  front  the 
benefit  of  a  writ  of  error,  if  diffatisfied  with  the  jv^dgmentof 
the  court  or  judjc  upon  the  point  of  law.  «  Which  makes  it 
a  thing  t^  be  wifiied,  that  a  method  could  be  devifed  of 
either  leflining  the  expence  of  fpecial  verdi£ls,  or  elfe  of  en- 
tering  the  cafe  at  length  upon  the  pojiea.  But  in  both  thefe 
inftanc<;s  the  jury  may,  if  they  think  proper,  take  upon  them- 
selves to  determine,  ^t  their  own  hazard,  the  complicated 
queftion  of  fa£t  and  law }  and  without  either  fpecial  veirdifl 
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cr  fpecial  cafe,  may  find  a  rctdiGt  abfolotelj  either  for  the 
plaintiff  or  defendant  '.^ 

When  the  jury  have  delivered  in  their  vcrdifty  and  it  is 
recorded  in  court,  they  are  tjien  dxf^harged.  And  fo  ends  the 
trial  by  jury  :  a  trial,  which  b^fides  the  other  vaft  advan- 
tages which  we  have  Occafionally  obferved  in  it's  progrefs,  is 
alfo  as  expeditious  and  cheap,  as  it  is  convenient^  equitable, 
and  certain ;  for  a  commiffion  out  of  chancery,  or  the  civil 
law  courts,  for  examining  witnefles  in  one  caufe  will  fre- 
quently lail  as  long,  and  of  courfe  be  full  as  expenfive,  as 
the  trial  of  a  hundred  ifTues  at  tttfi  ptius  $  and  yet  the  fa£t 
Cannot  be  determined  by  fuch  commilBofiers  at  all ;  no,  not 
till  the  depofitions  are  publiihed,  and  read  at  the  hearing  ol 
the  caufe  in  court. 

C  379  3  Upon  thefe  accounts  the  trial  by  jury  erer  has  been,  and  I 
truft  ever  will  be,  looked  upon  as  the  glory  of  the  Englifli 
.  law.  And,  if  it  has  fo  great  an  advantage  over  others  in  re- 
'  gulating  civil  property,  how  much  muft  that  advantage  be 
heightened,  when  it  is  applied  to  criminal  cafes  \  But  this 
we  mud  refer  to  the  enfuing  book  of  thefe  commentaries : 
only  obferving  for  the  prefent,  that  it  is  the  mofl:  tranfcend- 
ent  privilege  which  any  fubjcft  can  enjoy,  or  wifh  for,  that 
he  cannot  be  aSefted  either  in  his  property,  his  liberty,  or 
his  perfon,  but  by  the  unanimous  confent  of  twelve  of  his 
neighbours  and  equals.  A  conftitution,  that  I  may  venture 
to  affirm  has,  under  providence,  fecured  the  juft  liberties  of 
t)iis  nation  for  a  long  fuccefTion  of  ages.  And  therefore  a  ce- 
lebrated French  writer',  who  concludes,  that  becaufe  Rome, 
Sparta,  and  Carthage  have  loft  their  liiberties,  therefore  thofe 
of  England  in  time  muft  perifh,  fhould  have  recoUe&ed  that 
]^ome,  Sparta,  and  Carthage,  at  the  time  when  their  liberties 
were  loft,  were  ftrangers  to  the  trial  by  jury. 

^  GREikT  as  this  eulogium  may  feem,  it  is  no'more  than 
this  admirable  conftitution,  when  traced  to  it's  principles^ 
will  be  found  in  fober  reafon  to  deferve.    The  impartial  ad- 
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miniflration  of  jufticc,  M^huh  fccur^s  both  our  pcrfons  and 
our  properties,  is  the  great  end  of  civil  focicty.     But  if  that 
be  entirely  intruded  to  the  magiftracy,  a  fclcft  body  of  men, 
and  thofc  generally  (clcfted  by  the  prince  or  fuch  as  enjoy 
the  highe(l  offices  in  the  ftate,  their  decifions,   in  fpitc  of 
their  own  natural  integrity,  will  have  frequently  an  involun- 
tary bias  towards  thofe  of  their  own  rank  and  dignity :  it  is 
not  to  be  expcftcd  from  human  nature,  that  the  few  fliould. 
b«  always  attentive  to  the  intcrefts  and  good  of  the  many.  On 
the  other  hand,  if  the  power  of  judicature  were  placed  at 
random  in  the  hands  of  the  multitude,  their  decifions  would 
be  wild  and  capricious,  and  a  new  rule  of  a£lion  would  be 
every  day  cftabliflied  in  our  courts.    It  is  wifely  therefore 
ordered,  that  the  principles  and  axioms  of,  law,  which  are 
general  propofitions,  flowing  from  abdrafled  reafon,  and  not 
accommodated  to  times  or  to  men,  fliould  be  depofited  in  the  r  '^Aq  1 
breads  of  the  judges,  to  be  occafionally  applied  to  fuch  fa£ls 
as  come  properly  afcertained  before  them.  For  here  partiality 
can  have  little  fcope :  the  law  is  well  known,  and  is  the  fame 
for  all  ranks  and  degrees ;  it  follows  as  a  regular  concluCon 
from  the  premifes  of  h£k  pre-edablifhed*   But  in  fettling  and 
adjuding  a  quedion  of  fa£);,  when  intruded  to  any  fingle  ma* 
gidratCi  partiality  and  injudice  have  an  ample  field  to  range 
in ',  either  by  boldly  aiTerting  that  to  be  proved  which  is  not 
fo,   or  by  more  artfully   fupprefling  fome  circumdances, 
ftretching  and  warping  others,  and  didinguifliing  away  the 
remainden    Here  therefore  a  competent  number  of  fenfiblc 
and  upright  jurymen,  chofen  by  lot  from  among  thofe  of  the 
middle  rank,  will  be  found  the  bed  invedigators  of  trutby 
and  the  fured  guardians  of  public  judice.  For  the  mod  power, 
ful  individual  in  the  date  will  be  cautious  of  committing 
any  flagrant  invafion  of  another's  right,  when  he  knows  that 
the  faA  of  his  oppredion  mud  be  examined  and  decided  by 
twelve  indifferent  men,  not  appointed  till  the  hour  of  trial  ^ 
and  that,  when  once  the  fa£l  is  afcertained,  the  law  mud  of 
courfe  redrefs  it*  This  therefore  preferves  in  the  hands  of  the 
people  that  fliarc,  which  they  ought  to  have  in  the  admini« 
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ftntion  of  publie  juftice*  and  picvcQCs  the  encroachments  o£ 
the  more  powerful  tod  wealtkj^  citizens.  Every  new  tribup 
nal,  ereded  for  the  deciCon  of  faAs,  without  the  interven- 
tion of  a  jury,  (whether  compofcd  of  juftices  of  the  peace^i 
•ommti&oncrs  of  the  fcvtnue,  judges  of  a  coo«t  of  confcicnce^ 
or  any  other  (landing  magitbrates,)  is  a  ftep  towards  efta* 
bliihing  ariftocracy,.  the  moft  oppreifive  of  abfohite  govern- 
ments*  The  feodal  fyAem,  which  for  the  fake  of  military 
fubordmation,  purfued  an  anilocratical.  plan  in  all  it's  ar- 
xangements.  of  property,,  had  been  intoiemble  i»  limes  of 
peace».had  it  not  been  wiiely  €Ountespoi(fid  by  that  privilegef. 
fo  univerfally  diffafed  throi^ghi  every  part  of  it,,  the  trial  by 
the  feodal  peers.  And  in  eveoy  country  on  the  continent> 
as  the  trial  by  the  peers  has  been  gradually  difufed,  fo  the 
nobles  have  increafed  in-  power,  till  the  date  ha^been  torn  to 
pieces  by  rival  fa Aions,  aad  oligarchy  in  efk€L  has  been  eila- 
bliflied,.  though  under  die  Oiadow  of  regal  government  ;  un-^ 
(;  3S1  ]  lefs  where  the  mi(erab]e  commons  have  taken  fhtlter  under 
d^folute  monarchy,  aa^  the  lighter  evlL  of  the  two.  And^ 
particularly,  it  is  a  circumdante  well  worthy  an  Englifh'^ 
man's  obfervation,  that  in  Sweden  the  trial  by  jury,  that  but 
wark  of  northern  liberty,  which  continued  in  it's  full  vigour 
{d  lately  as  the  midifle  of  the  laft  century  ",,  is  now  fallen 
into  diQiCd^:  amCthatthcrc^thouglvtheregalpowcrisinna 
oountry  to  clofcly  limited,,  yet  the  liberties  of  the  commons 
are  cxtinguiflied,  and  the  government  is  degenerated  into  a 
mere  ariftocracy  '•  It  is  tHercforc.upon  the  whole,  a  duty 
which  every  man  owes  to  his  country,  his  friends,  his  pofte- 
rity^and  himfelf,  to  maintain*  to  the  utmoft  of  his  power  this 
valuable  conftitutiori  m  all  it's  rights ;  to  rcftore  it  to  it's  an- 
tient  dignity,  if  at  all  impaired  by  the  different  value  of  pro- 
perty, or  otherwife  deviated  from  it's  Erftinftitution ;  toamenJ 
it,  wherever  it  is  dcfcdlivc ;  and,  above  all,  to  guard  with  the 
moft  jcafeus'circumfpcftion  againft  the  introdudion  of  new 
and  arbitrary  methods  of  trialj  which,  under  a  variety  of  plau- 
fiblc  pretences,  may  in  time  imperceptibly  undermine  this^ 
b-ft  prcfervative  of  Knglifii  liberty. 

•>  1  WkitelocJKe  of  pari.  427*        «  Mo4.  Un.  Hifh  sx»a«  S2v    ^  U'tJ.  17* 
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Tet,  after  all,  It  muft  tc  (ywned,  that  the  beft  and  mbft 
tSe&uzl  method  to  preferve  and  extend  the  trial  by  jury  la 
pra£bice,  would  be  by  endeavouring  to  remove  all  the  defeds* , 
as  well  as  to  inrprove  the  advantages,  incident  to  this  mode 
of  inquiry.  If  jiiftke  is  not  done  to  the  entire  f;itisfa£tion 
of  the  people,  in  this  method  of  deciding  faAs,  in  fplte  of 
all  encomiums  and  panegyrics  on  trials  at  tlietommon  law, 
they  will  refort  in  fearch  of  that  jufticc  to  another  tribunal : 
though  more  dilatory,  though  more  expenfive,  though  mare 
arbitrary  in  it-s  frame  and  conftitution.  If  juftice  isnot  done 
to  the  crown  by  the  verdi61  of  a  jerry,  the  neceflltles  of  the 
public  revenue  wrU  call  for  the  erediion  of  fummary  tribunals* 
The  principal  defe&s  fecm  to  bc^ 

I.  The  i^nt  of  a  complete  difcovcry  by  the  oath  of  the 
parties.  This  each  of  them  is  now  entitled  to  have,  by 
goiing  tbroi^h  the  expence  and  circuaty  of  a  court  of  equity,  C  3^^  3 
and  therefore  it  is  fometimes  had  by  confent,  even  in  the 
courts  of  law.  How  f.ir  fuch  a  mode  of  compulfive  examina* 
tion  is  agreeable  to  the  rights  of  mankind,  and  ought  to  be 
introduced  in  any  country,  may  be  matter  of  curious  difcuf* 
lion,  but  is  foreign  to  our  prefent  inquiries.  It  has  long 
been  introduced  and  eftabliCbed  in  our  courts  of  equity,  not 
to  mention  the  civil  law  courts  :  and  it  fcems  the  height  of 
jjidicial  abfurditVf  that  in  the  fanK  caufe*  between  the  fame 
parties,  in  the  examination  of  the  fame  fads,  a  difcovery  by 
the  oath  of  the  parties  fiiotild  be  permitted  on  one  fide  of 
'Wedminfter-hali,  and  denied  on  tbe  other ;  or  that  the 
judges  of  one  and  the  fame  court  (honld  be  bound  by  law  to 
reje<ft  fuch  a  fpecies  of  evidence,  if  attempted  on  a  trial  at 
bar,  btj^,  when  fitting  the  next  day  as  a  court  of  equity, 
ihould  be  obliged  to  hear  fuch  examinntion  rend,  and  to  found 
their  deeree«  upon  it.  In  ihort,  within  the  fame  country, 
governed  by  the  fame  laws,  fuch  a  mode  of  inquiry  (hould 
be  univcrfally  admitted^  or  elfe  univcrfally  rejcdlcd. 

^        /  •  • 

t»  A  SECOND  defe£l  is  of  a  nature  fomewhat  fimilar  to  the 

6x&  I  the  want  of  a  compulfive  power  for  the  produ£lion  of 
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books  and  papers  belonging  to  the  parties.  In  the  hands  of 
third  perfons  they  can  generally  be  obtained  by  rule  of  courts 
or  by  adding  a  claufe  of  requifition  to  the  writ  of  fuhpoena^ 
vhich  is  then  called  zfubpoena  duces  tecum.  But,  in  mercan- 
tile tranfa£lions  efpecially,  the  fight  o(  the  party's. own  books 
is  frequently  decifive :  as,  the  day-book  of  a  trader,  where  the 
tTanfa£tion  was  recently  entered,  as  really  underftood  at  the 
time  ;  though  fubfequent  events  may  tenopt  him  to  give  it  a 
different  colour.  And,  as  this  evidence  may  ht  finally 
obtained,  and  produced  oii  a  trial  at  law,  by  the  circuitous 
courfe  of  filing  a  bill  in  equity,  the  want  of  an  original 
power  for  the  fame  purpofes  in  the  courts  of  law  is  liable 
to  the  fame  obfcrvations  as  were  made  on  the  preceding 
article  (23)* 

3*  Another  want  is  that  of  powers  to  examine  witnefles 
abroad,  and  to  receive  their  depofitions  in  writing,  where  the 
L  3"3  J  witneiTes  rfeCdc,  and  efpecially  when  the  caufe  of  aftion  arifes 
in  a  foreign  country.  To  which  may  be  added  the  power  of 
examining  withcflcs  that  are  aged,  or  going  abroad,  upon  in- 
terrogatories de  bene  ejfe  ;  to  be  read  in  evidence  if  the  trial 
ihould  be  deferred  till  after  their  death  or  departure,  but 
otherwife  to  be  totally  fupprefled.  Both  thefe  are  now  very 
frequently  efiefted  by  mutual  confent,  if  the  parties  are  opea 
and  candid;   and  they  may  alfo  be  done  indire£lly  at  any 


(23)  Where  one  party  is  in  pofTefiion  of  papers  or  any  fpecics 
of  written  evidence  material  to  the  other,  if  notice  is  given  him  to 
produce  them  at  the  trial,  upon  his  refufal  copies  of  them  will  be 
admitted ;  or  if  no  copy  has  been  made,  any  parol  evidence 
of  their  contents  will  be  received.  The  court  and  jury  pre- 
fume  in  favour  of  fuch  evidence  ;  becaufc,  if  it  were  not  agree- 
able  to  the  ftridl  truth,  it  would  be  corredted  by  the  produdion 
of  the  originals.  There  is  no  difference  with  rcfpecl  to  lhi« 
fpecies  of  evidence   between   criminal   and   civil  cafes.      2  T* 
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timCf  through  the  channel  of  a  court  of  e^quity. :  but  fuch  a 
praAice  has  never  yet  been  dire£tly  adopted  ^  as  the  rule  of  a.  ' 
court  of  law  (24).  Yet  where  the  caufe  of  a£lion  arifes  ia 
India,  and  a  fuit  is  brought  thereupon  in  any  of  the  king'^' 
courts  at  Wcftminfter,  the  court  may  iflue  a  commiffion  to 
Examine  witnefles  upon  the  fpot^  and  trahfmit  the  depdfi- 
tions  to  England  '• 

« 

4.  The  admimftration  of  jufticc  fhould  not  only  be  cha(le» 
but  (hould  not  even  be  fufpeded.  A  jury  coming  from  the. 
neighbourhood  has  in  fome  refpe£ls  a  great  advantage  i  bu^ 
is  often  liable  to  ftrong  objeflions :  efpecially  in  fmall  jurif* 
didlions,  as  in  cttles  which  are  counties  of  thcmfelvesi  ^nd> 
fuch  where  aflifes  are  but  fcldom  holden;  or  where  the 
queftion  in  difpute  has  an  extenfive  local  tendency ;  where  a 
cry  has  been  raifed,  and  the  paflions  of  the  multitude  been  in«- 
fiamed  ;  or  where  one  of  the  parties  is  popular,  and  the  other. 
a  ftranger  or  obnQxious*  It  is  true  that,  ifav/ hole  county  is 
intereiled  in  thequeftion  to  be  tried,  the  trial  by  the  rule  of 
law  ^  muil  be  in  fome  adjoining  county:  but,  as  there  may  be 
a  ftridl  intereft  fo  minute  as  not  to  occafion  any  bias,  fo  there 
may  be  the  flrongeft  bias  without  any  pecuniary  intereft.  In 
all  thefe  cafes,  to  fummon  a  jury,  labouring  under  local  pre- 
judices, is  laying  a  fnare  for  their  confciences:  and,  though 
they  fhould  have  virtue  and  vigour  of  mind  fufficient  to  keep 
them  upright,  the  parties -^ilL  grow  fufpicious,  and  refort 
under  various  pretences  to  another  mode  of  trial.  The  courts 
of  law  win  therefore  in  tranjitpry  a.£li.o.ns  very  oftcft  change  the 
venuif  or  county  wherein  the  caufe  is  to  be  tried ^:  but  in  local 
anions,  though  they  fometimps  do  it  indire£lly  and  by  mutual  [  384  3 

7  &ee')>agr75.'  »  •  Sua.  177.  , 

*  Stat.  13  Geo.  III.  c.  63.  ^  See  page  294. 


(24}  A  court  can  compel  the  plaintiff  to  coqfent  to  Iiavea  wit« 
ncfs  going  abroad  examined  upon  interrogatdries,' or  to  "have  an 
abfent  witnefs  examined- uhddf  a  ei>fftffiiffion,*'l9y«iw>fpowcr  the 
judges  have  of  putting; oflf  ,tl>e  trial  5  btit 'they "hire  fto  -control -Jh 
thefe  in(lan^:ei  Over  the!$fcQdant. '  '\  ......«;.      -     -%  , 

£  e  4  confentj 


384  Private  Book  III. 

eonfbnty  yet  to  tlk€t  it  direS]^  and  abfolutel^)  tfie  parties 
are  driven  to  a  court  of  equity ;  where^  upon  making  out  a 
proper  cafe,  it  is  done  upon  the  ground  of  being  necefiary  to 
a  {^f  impartialj  apd  fiidsfa^or^r  trial  \ 

Tbb  locality  of  trial  required  hj  the  common  law  feern^ 
a  coofequence  of  the  antient  locality  of  jurifdidion.  AH  over 
the  wprld,  anions  franCtory  follow  the  perfon  of  the  dc« 
fendant|  territorial  fuits  muft  be  difcufled  in  the  territorial 
tribunal.  I  may  fue  a  Frenchman  here  for  a  debt  contraQ- 
ed  abroad  i  1>^^  lands  lying  in  France  mud  be  fued  for  there, 
^Qd  Sngli^  land^  muft  be  fued  for  in  the  kingdom  of  Engy 
land*  Formerly  they  were  tifually  demanded  only  in  the 
court-baron  of  the  manqr,  where  the  fteward  could  fummon 
po  jurofY  but  f\>ch  as  were  the  teqants  of  the  lord.  When  the 
^aufe  wail  remQved  to  the  hundred  court,  (as  feems  to  have 
been  the  courfe  in  the  Saspon  times'*!)  the  lord  of  the  hundred 
)iad  a  farther  power,  to  convoke  the  inhabitants  of  difierent 
yills  to  form  a  jury ;  obferving  probably  always  to  intermii^ 
amqng  them  a  ftated  number  of  tenants  of  that  mano^:  where- 
in the  difpute  arofe.  When  afterwards  it  came  to  the  county 
court,  the  great  tribunal  of  Saxon  juftice,  the  (heriflPhad  wider 
s|uthprity,  and  could  jrppanel  a  jury  from  the  men  of  his  county 
at  large ;  but  w^s  obliged  (as  a  mark  of  the  original  locality 
of  ^he  ^aufe)  to  return  a  competent  dumber  of  hundredors^ 
omitting  the  inferior  diftin£li<>n,  if  indeed  iteverexiftedf  And 
when  at  length,  after  the  ponq)|e(t,  the  (ting's  jufticiars  drew 
the  pogni^puife  of  the  caufe  from  the  county  court,  though 
they  eould  have  fun^moned  a  jury  from  any  part  of  the  king, 
dom,  yet  they  ehofe  to  take  the  c^ufe  as  they  found  it,  with 
iJl  it's  local  appendages  ^  triable  by  a  (^ated  number  of  hun« 
4re4or8|  inixed  with  pfher  frr^olders  of  the  county.  The 
rei^ri(tiion  ^  to  ht|ndredors  hath  gradually  worn  away^  and 
at  l^Rgt))  enttfe}y  yanilhe4*|  that  of  counties  ftill  remains^ 


•  This  ■wiwjj  asialitr  of  oUmv  In.  ipincit  «f  t||e  coB^y  ^  I^t(y»  -4  M>* 

itonfcs,  W4f  iJif  ufji  ef  tke  itWet  di.  jjf^z, 

f^cd  by  the  kodt  o#  loHs  is  tl^  caariB  '  Lt.  £/«r.  Ctm^.  r.  }2.  WUk,  ao^* 

kstH^aiiUi^iilK  pfpn^B^  and  Iks  *  9cc  p^*  }6'o,^ 

t  foy 
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for  many  beneficial  pnrpofes :  bat,  as  the*king*8  courts  have 
^  jurifdidlion  c6«extaifive  with  the  kingdom,  there  furely  can 
be  no  impropriety  in  fometimes  departing  from  the  general 
rule,  when  the  great  ends  of  juftice  warrant  and  require  an 
exception* 

I  HAVE  ventured  to  mark  thefe  defers,  that  the  juft  pane* 
gyriC|  which  I  have  given  on  the  trial  by  jucy,  might  appear 
(o  be  the  refult  of  fober  reflexion,  and  not  of  enthuCaftn  or 
prejudice.  But  (hould  they,  after  all,  continue  unremedied 
9nd  unfupplied,  dill  (with  all  it's  imperfedions)  I  truft  tha( 
this  mode  of  decifion  will  be  found  the  beft  criterion,  for  in« 
veftigating  the  tfutb  pf  h€i9f  that  was  ever  eftablifli94  in 
m^y  countryf 
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CHAPTER    THE    TWENTY-FOURTH, 

OF   JUDGMENT,     AND   it'? 

INCIDENTS. 


IN  the  prefent  chapter  we  are  to  confider  the  tranfa^iions 
in  a  caufe,  next  immediately  fubfequent  to  arguing  the 
demurreri  or  trial  of  the  iflue,  - 

If  the  iflue  be  an  iflue  of  fa£^ ;  and,  upon  trial  by  any  of 
the  methods  mentioned  in  the  two  preceding  chapters,  it  be 
found  for  either  the  plaintiflFor  defendant,  orfpecially;  or 
if  the  plaintiff  makes  default,  or  is  nonfuit ;  or  whatever,  in 
ihort,  is  done  fubfequent  to\he  joining  of  iflue  and  awarding 
the  trial,  it  is  entered  on  record,  and  is  called  a  pojiea  *.  The 
fubftance  of  which  is,  that  poftea^  afterwords^  the  faid  plain- 
tiff and  defendant  appeared  by  their  attornies  at  the  place  of 
trial ;  and  a  jury,  being  fworn,  found  fuch  a  verdi£l ;  or, 
that  the  plaintiff  after  the  jury  fworn  made  default,  and  did 
not  profecute  his  fuit ;  or,  as  the  cafe  may  happen.  This  is 
added  to  the  roll,  which  is  now  returned  to  the  court  from, 
which  it  was  fent ;  and  the  hidory  of  the  caufe,  from  the 
time  it  was  carried  out,  is  thus  continued  by  the  poftea. 

Next  follows,  fixthly,  the  judgment  of  the  court  upon 
what  has  previoufly  paffed ;  both  the  matter  of  law  and  mat- 
ter of  fa£t  being  now  fully  weighed  and  adjufted.     Judgment 
f  387  ]  may  however  for  certain  caufes  htfufpended^  or  finally  arrejicdi 

•  Append.  N«  11.  §  6» 
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for  it  cannot  be  entered  till  the  next  term  after  trial  had,  and 
that  upon  notice  to  the  other  party.  So  that  if  any  dch£t  of. 
juflice  happened  at  the  trial,  by  furprize,  inadvertence,  or 
mifcondu6t,  the  party  may  have  relief  in  the  court  above,  by 
obtaining  a  new  trial ;  or  if,  notwithilanding  the  ifiue  of 
fa£t  be  regularly  decided,  it  appears  that  the  complaint  was 
either  not  a£lionable  in  itfelf,  or  not  made  with  fufficient 
precifion  and  accuracy,  the  party  may  fuperfede  it^  by  ar- 
refting  or  (laying  the  judgment. 

I.  Causes  of  fufpending  the  judgment  by  granting  a  new 
trial  J  are  at  prefent  wholly  exirinftc^  arifing  from  matter  fo- 
reign to  or  dehors  the  record.  Of  this  fort  are  want  of  notice 
of  trial ;  or  any  flagrant  mifbchaviour  of  the  party  prevailing 
towards  the  jury,  which  may  have  influenced  their  verdi£l  ; 
or  any  grofs  mifbehaviour  of  the  jury  among  themfelvesj, 
alfo  if  it  appears  by  the  judge's  report,  certified  to  the  courts 
that  the  jury  have  brought  in  a  verdidt  without  or  contrary 
to  evidence,  fo  that  he  is  reafonably  diflfatisfied  therewith  ^  ; 
or  if  tihey  have  given  exorbitant  damaged ';  or  if  the  judge 
himfelf  has  mif-direiflcd  the  jury,  fo  that  they  found  an  un- 
juftifiable  verdi£l ;  for  thefe,  and  other  reafons  of  the  like 
kind,  it  is  the  pradice  of  the  court  to  award  a  newy  or  fe-* 
cond,  trial.  But  if  two  juries  agree  in  the  fame  pr  a  fimilar' 
verdl£l,  a  third  trial  is  feldom  awarded  ^ :  for  the  law  will 
not  readily  fuppofe,  that  the  verdi£l  of  any  one  fubfequent 
jury  can  countervail  the  oaths  of  the  two  preceding  ones  (i)« 

^  Law  of  ff^/n'ttJ,  303)4^  '  6  Mod«  22.  Salk.  649. 

^  Comb.  357. 

^ .^ _      • 

(I )  If  the  verdi£^  of  the  jury  be  agrccible  to  equity  and  juftice, 
the  court  will  not  grant  a  new  trial,  though  there  may  have  been 
an  error  in  the  admiffion  of  evidence  or  In  the  direction  of  the 
judge.     4  T.  R.  468. 

And  it  will  not  be  granted  merely  becaufe  it  has  been  diHro- 
vered  after  the  trial,  that  a  witnefs  examined  was  incompetent* 
1  T.  R,  717.  Nor  will  it  be  granted  on  the  ground  of  evidence 
fuppofed  to  have  been  dlfcovered  after  the  trial.  And  when  the 
plaintiff  recovers  a.  verdi^  againft  the  defendant,  the  defiendant 

.    caiwat 
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The  exertion  of  thefc  fupcrintcndent  powers  of  the  king's 
courts,  in  fctting  aGdc  the  verdidl  of  a  jury  and  granting  a 
new  trial,  on  account  of  mifbehaviour  in  the  jurors,  is  of  a 
date  extremely  anticnt.  There  are  inftances^  in  the  year 
books  of  the  reigns  of  Edward  III.*,  H«nry  IV/,  and  Henry 
VII. «,  of  judgments  being  ftaycd  (even  after  a  trial  at  bar)  and 
I  3'^  ]  new  venires  awarded,  becaufe  the  jury  had  eatanddrank  with- 
out confcntof  the  judge,  andbccaufethcplaintifFhad privately 

*  24  Edw*  JJI0  24.  Bro.  ^r.  t,  vtr»      qufi,  7^ 

^*'  17*  »  14  Hen.  Vll,  I  Bro.  Aknt.  vtr^ 

'  II  Hen.  JV,  \%,  Bro.  A^r,  u  tn-      Ate.  jS. 


cannot  become  plaintiff  in  another  adion  brought  to  recover  back 
what  he  wa«  obliged  to  pay  by  the  former  verdia,  becaufe  he  was 
not  prepared  with  his  evidence  at  the  trial,  as  this  would  lead  to 
endlefs  litigaUon.  7  T.  /?.  269.  Butexccffive  damages  in  all  cafes, 
except  in  an  adion  for  adultery,  are  a  fufficient  ground  to  grant  a 
new  triaL  5  T.  R.  257.  But  where  a  new  trial  is  granted  upon 
that'  ground,  the  court  will  direa  that  thcjformcr  vcrdid  fhall 
Hand  as  a  fccurity  for  the  damages  given  on  the  fccond  trial. 

The  court  will  grant  any  number  of  new  trials  in  the  fame 
adion,  if  the  jury  find  verdids  contrary  to  the  cftablifljcd  law. 

A  new  trial  may  be  granted  on  account  of  the  mifcondud  of  the 
jury,  as  if  they  have  referred  to  chance  to  determine  the  party  for 
whom  the  verdid  was  given.  But  the  courts  will  not  hear  any 
a£Rdavit  of  fuch  condud  from  the  jury  themfelves.  iT.R.i  i. 
It  is  generally  faid,  that  there  cannot  be  a  new  trial  in  penal  adions 
and  criniinal  profecutions,  when  there  is  a  verdidforthedefendanu 
The  principle  of  this  being  the  great  favpur  which  the  law 
fliews  to  the  hberty  of  the  fubjcd.  But  the  rule  docf  not  extend 
tp  informations  in  the  nature  of  quo  miarranto;  as  the  objed  of 
thefe  is  now  in  general  to  try  a  right  and  not  to  punifh  an  offence. 
?  T.  jS.  484.  Nor  does  it  extend  to  an  adion  upon  a  penal  ffatutey 
ifi  which  a  vprdid  is  giycq  for  the  defendant  in  confequence  of  the 
riiifdiredion  of  the  judge.    4  T.  /?.  75  j. 

In  offences  greater  than  mifdemcanorft  a  new  trial  cannot  be 
granted.  In  mifdemeaoors,  if  the  indidment  is  againft  feveral, 
and  (bme  are  acquitted  and  fome  convided,  the  court  can  grant  a 
aew  trial  againft  tbofe  only  who  are  convided.  7  T.  R.  638. 
If  an  jffue  is  difeded  by  a  court  of  equity,  the  motion  for  ancv^ 
trial  muii  be  made  before  that  court* 

glvca 
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giren  a  paper  to  a  juryman  before  be  was  fwom*  And  upon 
tfaefe  the  chief  jofiice,  Glynn,  in  1655,  grounded  the  fir(t 
precedent  that  is  reported  in  our  books '^  for  granting  a  new 
trial  upon  account  of  ewejfive  damages  given  by  the  jury : 
apprehending  with  reafon,  that  notorious  partiality  in  the 
jurors  was  a.  principal  fpecies  of  mifbehaviour*  A  few  yeara 
before,  a  pra^ice  took  rife  in  the  common  pleas  S  of  grant- 
ing new  trials  upon  the  mere  eeitlfikate  of  the  judge,  (no* 
fortified  by  any  report  of  the  evidence)^  that  the  verdifk  had 
pafied  againit  his  opioioa)  though  chief  juftice  tlolle  (who 
allowed  of  new  trials  in  cafe  of  miibebaTiour,  furpri^e,  or* 
fraudt  or  if  the  verdid  waanotorioufly  contrary  to  evidence'^) 
refufed  to  adopt  that  practice  in  the  court  of  king's«beneh* 
And  at  that  time  it  was  clearly  held  for  law  ^,  that  whatever 
matter  was  of  force  to  avoid  a  verdi£b,  ought  to  be  returned 
upon  xYitpoftea^  and  not  merely  fiKmtfed  by  the  court ;  left 
poftetityfliould  wonder  why  a  new  venire  was  awarded,  with«» 
out  any  fuffident  reafon  appearing  upon-  the  record.  But 
very  early  in  the  reign  of  Charles  the  fecond  new  trials  were 
^nted  up^n  njfijaviu^\  and  the  fovmer  (Iridnefs  of  the 
courts  of  law,  in  refpefl  of  new  trials,  having  driven  many 
parties  tnto  courts  of  t^xtj  to  be  relieved  from  oppreflive 
verdi£ls,  they  are  now  more  Kberal  in  granting  them  :  the 
maxim  at  prefent  adopted  being  thisy  that  (in  all  cafes  of 
moment)  where  juftice  is  not  done  upon  one  trial,  the  in* 
jiired  party  is  entitled  to  another". 

Formerly  the  principal  remedy,  for  reverfal  of  a  verdi£fr 
unduly  given,  was  by  writ  of  attaint;  of  which  we  (hall  fpeat 
in  the  next  chapter,  and  which  is  at  leaft  as  old  as  the  in» 
ftitution  of  the  grand  aflife  by  Henry  IL  ",  in  lieu  of  the  Nor« 
man  trial  by  battle.    Such  a  <an£lion  was  probabfy  thought 

^  Scyl.  46.  6»  t  Br«fmt  107* 

^  X  Sid,  ft3$.  Styls^gff.  Mig»  %tOf  *  4  Burr.  %^$^ 

yt,  edit,  1657*  *  If^  regaii  inflUutiont  eteganttr  mm* 

f  Qfo*  Etb.    6&6«     F^doi*   325.     fma.    (Olaar. /•s.a  19.) 
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ndceflary,  when,  inftead  of  appealing  to  Providence  for  the 
deciiion  of  a .  dubious  right,  it  was  referred  to  the  oath  of 
fallible  or  perhaps  corrupted  men.  Our  ancedors  faw,  that 
a  jury  might  give  an  erroneous  verdi£i ;  and,  if  they  did, 
that  it  ought  not  finally  to  conclude  the  queftion  in  the  firft 
inftance :  but  the  remedy,  which  they^provided,  (hews  the 
ignorance  and  ferocity  of  the  times,  and  the  fimplicity  of  the 
points  then  ufualiy  litigated  in  the  courts  of  juftice;  They 
fnppofed  that,  the  law  being  told  to  the  jury  by  the  judge, 
the  proof  oihCt  mud  be  always  fo  clear,  that,  if  they  found 
a  wrong  verdict,  they  muft  be  wilfully  and  corruptly  per* 
jured.  Whereas  a  juror  may  find  a  jud  verdi£l  from  un« 
righteous  motives,  which  can  only  be  known  to  the  great 
featcher  of  hearts  :  and  he  may,  on  the  contrary,'  find  a  ver-* 
&€t  very  manifellly  wrong,  without  any  bad  motive  at  all  y 
from  inexperience  in  bufineis,  incapacity,  mifapprehenfion, 
inattention  to  circumflances,  and  a  thoufand  other  innocent 
caufes.  But  fuch  a  remedy  as  this  laid  the  injured  party  un- 
der an  infuperable  hardihip,  by  making  a  conviflion  of  the 
jurors  for  perjury  the  condition  of  his  redrefs. 

The  judges  (aw  this;  and  therefore  very  early,  even  upon 
writs  of  aflTize,  they  dcvifed  a  great  variety,  of  4i(lin£lions  ; 
by  which  an  attaint  might  be  avoided,  and  the  verdi£t  fet  to 
rights  in  a  more  temperate  and  difpadiooate  method  p.  Thus 
if  ezceflfive  damages  were  given,  they  were  moderated  by  the 
difcretion  of  the  ju dices  1.  And  if,  either  in  that,  or  in  any 
other  inftance,  juftice  was  not  completely  done,  through  the 
error  of  either  the  judge  or  the  recognitors,  it  was  remedied 
by  certificate  qfq//ize,  which  was  neither  more  nor  lefs  than  a 
fecond  trial  of  the  fame  caufe  by  the  fame  jury'.  And,  in 
mixed  or  perfonal  aflioos,  as  trefpafs  and. the  like,  (wherein 
no  attaint  originally  lay,)  if  the  jury  gave  a  wrong  verdift, 
the  judges  did  not  think  themfelves  warranted^  thereby  to 
pronounce  an  iniquitous 'judgment ;  but  amended  it,  if  pof- 
fible,   by  fubfequent  inquiries  of  their  own  i  and,  if  that 

P  Braa.  1.  4.  tr.  5.  r.  4.  r  j^i^^  f,,,  5.  r.  6*  §  t.  F«  N.  B.  iS r. 

«  Xfii^.  tr.  1. 1.  19.  %%%  2  loft.  415.  ' 
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could  not  be^  they  referred  it  to  anodic  examination  '• 
When  afteiwards  attaints,  bjr  fereral  ftatate$,  were  more 
imiverfallf  extended^  the  judges  frequently,  eren  for  the  mif* 
behaviour  of  jurymen,  inftead  of  profecuting  the  writ  of  at- 
taint, awarded  a  fecond  trial :  and  fubfequent  refolutiont, 
for  more  than  a  eentary  paft,  have  fo  amplified  the  benefit  o£ 
tlu8  remedy,  that  the  atuint  is  now  as  obfelete  as  the  trial  by 
battel  which  it  fucceeded :  and  we  (hall  probably  fee  the  re« 
Tival  of  the  one  as  foon  as  the  revival  of  the  other.  And 
here  I  cannot  but  again  admire  *  the  wifdom  of  fuffering 
time  to  bring  to  perfedion  new  remedies,  more  eafy  and  be- 
neficial to  the  fubje£l ;  which,  by  degrees,  from  the  ezpe- 
lienfce  and  approbation  of  the  people,  fuperfede  the  necef<* 
fity  or  defire  of  ufiog  or  continuing  the  old. 

If  every  verdift  was  final  in  the  firft  inftance,  it  would 
tend  to  deftroy  this  valuable  method  of  trial,  and  would  drive 
away  all  caufes  of  confequence  to  be  decided  according  to 
the  forms  of  the  imperial  law,  upon  depoGtions  in  writ- 
ing ;  which  might  be  reviewed  in  a  coucfe  of  appeal.  Caufesi 
of  great  importance,  titles  to  land,  and  large  queftions  of 
commercial  property,  come  often  to  be  tried  by  a  jury, merely 
upon  the  general  iflue :  where  the  faAs  are  complicated  and 
intricate,  the  evidence  of  great  length  and  variety,  and  fome- 
times  contradifling  each  other  $  and  where  the  nature  of  the 
difpute  very  frequently  introduces  nice  queftions  and  fubtil* 
ties  of  law.  Either  party  may  be  furprized  by  a  piece  of 
^idence,  which  (had  he  known  of  it^s  produ^iion)  he  could 
have  explained  or  anfwered  ;  or  may  be  puzzled  by  a  legal 
doubt,  which  a  little  recolIeAion  would  have  folved.  In  the 
hurry  of  a  trial  the  ableft  judge  may  miftake  the  law,andmi& 
dlre£t  the  jury :  he  may  not  be  able  fo  to  ftate  and  range  the 
evidence  as  to  lay  it  clearly  before  them,  nor  to  take  off  the 

*  Si  juratoret  irraverint,  etjufiidarH  minationem*  Si  auttm  dijudkare  nefitant* 
fteutidum  (otum  diHum  judioum  fronun*  rtcurrendum  trit  ad  majut  judkhmm 
tiavertnff  fal/amfMunt  fronuntiatiomm  i      Brad<  1.  4.  tr,  5.  c,  4*  ^  i* 

ft  idtoftqui  nondebtnt  torumdiflum,  fid  }  See  pag.  x68. 

Ulud  tmtndau  t$nenturftr  diligtnttm  txa* 

artful 
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aitful  imprelBons  which  have  been  made  oti  their  minds  by 
learned  and  experienced  advocates.  The  jury  are  to  giye  their 
C  39'  ]  opinion  inftanters  that  is,  before  they  feparlaite^  eat,  or  drink< 
And  under  thefe  circumftances  the  ,moft  intelligent  and  beft 
intentioned  men  may  bring  in  a  verdi6i»  which  they  them* 
felves  upon  cool  deliberation  would  wiih  to  reverfe. 

Nbxt  to  doing  rights  the  great  objefl:  in  the  adminiftra- 
^on  of  public  juftice  (hould  be  to  give  public  fatisfaction.  If^ 
the  verdidk  be  liable  to  many  objeditions  and  doubts  in  the 
opinion  of  his  counfel,  or  even  in  the  opinion  of  by-(landers, 
no  party  would  go  away  fatisfied  unlcfs  he  had  a  profpe£l  of 
reviewing  it.  Such  doubts  would  with  him  be  decifive  :  he 
would  arraign  the  determination  as  manifeftly  unjuft;  and 
abhor  a  tribunal  which  he  imagined  had  done  Mm  an  injury 
without  a  poflibility  of  redrefs. 

Granting  a  new  trial,  under  proper  regulations,  cures 
all  thefe  inconyeniences,and  at  the  fame  time  prcferves  entire 
and  renders  perfe£t  that  moft  excellent  method  of  decifion, 
which  is  the  glory  of  the  Englifli  law.  A  new  trial  is  a  rb-^ 
hearing  of  the  caufe  before  another  jury ;  but  with  as  little 
prejudice  to  either  party,  as  if  it  had  never  bedn  heard  before^ 
No  advantage  is  taken  of  the  former  verdidfc  on  the  one  fide^ 
or  the  rule  of  court  for  awarding  fuch  fecond  trial  on  the 
other :  and  the  fubfequent  verdift,  though  contrary  to  the 
firfl,  imports  no  title  of  blame  upon  the  former  jury^ 
who,  had  they  pofTeiTed  the  fame  lights  and  advantages, 
would  probably  have  altered  their  own  opinion.  The  parties 
come  better  informed,  the  counfel  better  prepared,  the  law  is 
more  fully  underdood,  the  judge  is  more  mailer  of  the  fub- 
je£t ;  and  nothing  is  now  tried  but  the  real  merits  of^the  cafe* 

A  SUFFICIENT  ground  muft  however  be  laid  before  the 
court,  to  fatisfy  them  that  it  is  neceiiary  to  juftice  that  the 
caufe  (hould  be  farther  conlidered.  If  the  matter  be  fuch^ 
as  did  not  or  could  not  appear  to  the  judge  who  prcfided  at 
tn/i  prius,  it  is  difelofed  to  the  court  by  aj^davit :  if  it  arifes^ 

froDS 
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frbm  what  pafled  at  the  trial,  it  is  taken  from  the  judge's 
information  i  who  ufually  makes  a  fpecial  and  minute  report 
of  the  evidence*  Counfel  are  heard  on  both  fides  to  impeach 
OK  eftabli(h  the  verdi£b,  and  the  court  give  their  reafons  at  large  [39^3 
why  a  new  examination  ought  or  ought  not  to  be  allowed. 
The  true  import  of  the  evidence  is  duly  weighed,  falfe  co- 
lours are  taken  off,  and  all  points  of  law  which  arofe  at  the 
trial  are  upon  fall  deliberation  clearly  explained  and  fettled. 

Nor  do  the  courts  lend  too  eafy  an  ear  to  every  application 
for  a  review  of  the  former  verdift.  They  muft  be  fatisfied^ 
that  there  are  ftrong  probable  grounds  to  fnppofe  that  fhcr 
merits  have  not  been  fi&irly  and  fully  difcuffed,  and  that  the 
deeifion  is  not  agreeable  to  the  juftice  and  truth  of  the  cafe.- 
A  new  trial  is  not  granted,  where  the  value  is  too  inconfider-* 
able  to  n^'erit  a  fecond  examinatioi^.  It  is  not  granted  upon 
nice  and  formal  objedions^  which  do<not  go  to  the  real  me- 
rits. It  is  not  granted  in  cafes  of  An€t  right  or  fummumjuTf 
where  the  rigorous  exaftion  of  extreme  legal  juftice  is  hardly 
reconcileable  to  confcience.  Nor  is  it  granted  where  the  fcales 
of  evidence  hang  nearly  equal:  that,  which  leans  againft  th« 
former  verdi£t»  ought  always  very.ftrongly  to  preponderate. 

In  granting  fuch  farther  trial  (which  is  matter  of  found 
difcretion)  the  court  has  alfo  an,  opportunity,  which  it  fel- 
dom  fails  to  improve,  of  fupplying  thofe  dcfefts  in  this  mode 
of  trial  which  were  ftated  in  the  preceding  chapter;  by  laying 
the  party  applying  under  all  fuch  equitable  terms,  as  his  an- 
tagonift  fliall  defire  and  mutually  offer  to  comply  with:  fuch 
as  the  difcovery  of  fome  faAs  upon  oath ;  the  admiflion  of 
others,  not  intended  to  be  litigated ;  the  produ£lion  of  deeds^        ^ 
books,  and  papers ;  the  examination  of  witnefles,  infirm  or 
going  beyond  fea  \  and  the  like.    And  the  delay  and  expenfe 
of  this  proceeding  are  fo  fmall  and  trifling,  that  it  feldom  can 
be  moved  for  to  gain  time  or  to  gratify  humour.  The  motiop 
muft  be  made  within  the  firft  four  days  of  the  next  fucceeding 
term,  within  which  term  it  is  ufually  heard  and  decided. 
And  it  is  worthy  obfervation,  how  infinitely  fuperior  to  all 
others  the  trial  by  jury  approves  itfclf,  even  in  the  very  mode 
of  it's  revifion.    In.  every  other  country  gf  Europe,  and  in 
Vol.111.  F  f  thofe 


39^  P  R  I  y  A  T  £  Book  IIL 

^  thofe  of  our  ovtm  tribunals  which  conform  thcmfclires  to  die 
[  393  1  P^occfs  of  the  civil  law,  the  parties  are  at  liberty,  whenever 
they  pleafti  to  appeal  from  day  to  day  and  from  court  to 
court  upon  queltions  merely  of  fa£t ;  which  is  a  perpetual 
fource  of  obftinate  chicane,  delay,  and  expenfivc  litigation*'. 
With  us  no  new  trial  is  allowed,  nnlefs  there  be  a  manifeft 
miftake,  and  the  fubjcA  matter  be  worthy  of  inter^ofition. 
The  party  who  thinks  himfelf  aggrieved^  may  ftiil,  if  he 
'  pieafes,  htve  recourfe  to  bis  writ  of  attaint  after  judgment; 
in  the  courfe  of  the  trial  he  may  demur  to  the  evidence, 
or  tender  a  bill  of  exceptions.  And,  if  the  firft  is  totally  laid 
afidci  and  the  other  two  very  feldom  put  in  praAtce,  it  is 
becanfc  long  experience  has  (hewu,  that  a  motion  for  a  fe« 
cond  trial  is  the  (hortefti  cheapeftj  and  moft  effe&ual  cure 
for  all  imperfections  in  the  verdi£t:  whether  they  arife  from 
the  miftakes  of  the  parties  themfelves,  of  their  couafel  or 
attornies,  or  even  of  the  judge  or  jury 4 

'  It.  Arrests  of  judgment  arife  from  intrinfic  caufes,  ap- 
{tearing  upon  the  face  of  the  record.  Of  this  kind  are,  fir(l| 
where  the  declaration  varies  totally  from  the  original  writ;  as 
where  the  writ  is  in  debt  or  detinue^  and  the  plaintiff  declares 
in  an  a£lion  on  the  cafe  for  an  affum^it :  for,  the  original 
writ  out  of  chancery  being  the  foundation  and  warrant  of  the 
whole  proceedings  in  the  common  pleas,  if  the  declaration 
does  not  purfue  the  nature  of  the  writ,  the  court's  authority 
totally  fails.  Alfo,  fecondly,  where  the  verdi{]k  materially 
differs  from  the  pleadings  and  iffue  thereon ;  as  if,  in  an 
a^Ion  for  words,  it  is  laid  in  the  declaration  that  the  defend- 
ant faid,  **  the  plaintiff  is  a  bankrupt ;"  and  the  verdid  finds 
fpecially  that  he  faid,  "  the  plaintiff  wUl  be  a  bankrupt."  Or, 
thirdly,  if  the  cafe  laid  in  the  declaration  is  not  fufficient  in 
point  of  law  to  found  ah  a£^ion  upon.     And  this  is  an  inva- 

<*  Not  many  years  ago  an  aypeal  was  admit)  vns  finally  determined  in  April 

brought  to  the  houfc  cf  lords  from  the  1749  :  the  qucftioo  being  only  on  the 

court  of  feflion  in  Scotland,  iq  a  caufe  property  in  an  ox»  adjudged  to  be  of  the 

between  Napier  and   MacfarUne.      It  vaiue  of  three  guineas.     No  pique  or 

was  inftituted  in  March  1745;    ^<^  fpirit  could  have  made  fuch  a  caufe,- in 

(after  many  interlocutory  ordets  and  fen-  the  court  of  king*^  bench  or  common 

t^ces  below,  appealed  from  and  reheard  pleas,  have  lafted  a  tenth  of  the  time,  or 

9i  fir  as  the  couffe  of  proceedings  would  ha?e  coft  a  twentieth  part  of  the  ezpenfe* 

i^  liable 
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rkible  ru|^  with  regfard  to  arrefts  df  judgment  updn  matter  of 
bw;  '*  that  Whs&tever  15  alleged  in  arreft  of  judgttieut  ihuft  be 
^*  fiich  matter,  as  would  upon  demurrer  hare  been  fufficient 
«<  to  overturn  the  a£lidn  or  plea/'    As  if,  M  an  a£lioti  for 
flandtr  in  dialling  the  plaintiff  a  Jew,  the  defendant  denied 
tb);  Wordii  and  iflue  is  joined  theteon ;  now^  if  a  ferdiiEt  be 
found  for  the  plaintiff,  that  the  words  were  actually  fpoken^ 
whereby  the  hSt  is  eftabltibed,  dill  the  defendant  may  move 
in  arreft  of  judgment;  that  to  call  a  man  a  Jew  is  not  adion^^ 
able :  'and,^  if  the  court  be  of  that  opinion,  the  judgment 
(hall  be  arretted,  and  nerer  entered  for  the  plaintiff.  But  the 
rale  will  not  hold  r  cmi'dtrfo^  <<  that  erery  thing  that  may  be 
"  alleged  as  caufe  of  demurrer  w^ll  be  good  in  arreft  of  judg* 
<^  ment  /'  for  if  a  decbration  or  plea  omits  to  ftate  fome  par- 
ticular circumftance,  without  proving  of  which,  at  the  trials 
it  is  impoffible  to  fupport  the  a^lioh  ot  defence,  this  omiffion 
fliall  be  aided  by  a  verdid.  As  if,  in  an  aAion  of  trefpafs,  the 
declaration  doth  not  allege  that  the  trefpafs  wai  committed 
on  any  certain  day  *" »  or  if  the  defendant  juftifies,  by  prefcrib- 
ing  for  a  right  of  common  for  his  cattle,  and  does  not  plead 
that  his  cattle  were  livant  and  couehant  on  the  land  *\  though 
either  of  thefe  defects  might  be  good  cauie  to  demur  to  the 
declaration  or  pieai  yet  if  the  adverfe  party  omits  to  take  ad« 
vantage  of  fuch  omiflion  in  di^e  time,  but  takes  iffue,  and 
has  a  verdi^  ^gainft  him^  thefe  exee[^tidns  cannot  afthr  ver- 
dicl  be  moved  in  arreft  of  judgment*     For  the  verdi£i;  afcer* 
tains  thof J  fa£b|  which  before  from  the  inaccuracy  of  the 
pleadings  might  be  dubidus ;  fince  the  law  will  not  fuppofei 
that  a  jury  under  the  infpedion.of  a  judge  would  find  a  ver- 
diA  for  the  plaintiff  or  defendant,  unlcfs  he  had  proved  thofe 
circumftances,  without  which  his  general  allegation  is  d^fec- 
iive  /«    Exceptions  therefore,  that  are  moved  in  arreft  of 
judgment,  muft  be  much  ipore  mtiterial  and  glaring  than 
fuch  as  will  maintain  a  demurrer:  or,  in  other  words,  many 
inaccuracies  and  omilfions,  which  Would  be  fatal,  if  earl|^ 
obierved,  are  cured  by  a  fubfequent  verdi£l;  and  not  fuffered, 
111  the  laft  ftage  of  a  ^ufe,  to  unravel  the  whole  proceedings. 

w  Cifth.  3$9.  *  Cro.  Jac  44*  f  i  Mod.  %^%, 

F  f  a  But 
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Bat  If  the  thiQ^  osuttcd  be  eflential  to  the  adion  or-  de* 
fence,  as  if  the  plaintiff  does  not  nterely  ftate  bis  title  in  a 
defe&ive  manner,  but  fets  forth  a  title  Uiat  is  totally  defec- 
tive in  itfelf  *y  or  if  to  an  adion  of  debt  the  defendant  pleads 
net  guilty  inftead  of  nil  dibit  %  thefe  cannot  be  cured  by  a 
▼erdicl  for  the  plaintiff  in  the  firft  cafe^  or  for  the  defend- 
ant in  the  fecond. 

If,  by  the  imfcondw£l  or  inadrertence  of  the  pleaders,  the 
iffue  be  joined  on  a  fa£l  totally  immaterial,  or  infuffident  to 
determine  the  right,  fo  that  the  court  upon  the  finding  can* 
not  know  for  whom  judgment  oughtto  be  given ;  as  if,  in  an 
a£lion  on  the  cafe  In  affumffit  againft  an  executor,  he  pleads 
that  he  himfelf  (inftead  of  the  teftator)  made  no  fuch  pro- 
mife  ^ :  or  if,  in  an  aAion  of  debt  on  bond  conditioned  to  pay 
money  on  or  bifon  a  certain  day,  the  defendant  pleads  pay- 
ment $n  the  day  ^ ;  (which  iffue,  if  found  for  the  plaintiff,  would 
be  inconclufive,  as  the  money  might  have  been  paid  htfon;  )  in 
thefe  cafes  th6  court  will  after  verdi£l  award  a  npUadir,  quod 
partes  replacitent :  unlefs  it  appears  from  the  whole  record 
that  nothing  material  can  poffibly  be  pleaded  in  any  ihape 
whatfoever,  and  then  a  repleader  would  be  fruitlefs'.  And^ 
whenever  a  repleader  is  granted,  the  pleadings  muft  begin  di 
novo  at  that  ftage  of  them,  whether  it  be  the  plea,  replica** 
lion,  or  rejoinder,  fj'r.  wherein  there  appears  to  have  been 
tlie  firft  defeft,  or  deviation  from  the  regular  courfe  *. 

Ir  judgment  is  not  by  feme  of  thefe  means  arretted  within 
the  firft  four  days  of  the  next  term  after  the  trial,  it  is  then  to 
be  entered  on  the  roll  or  record  (2).  judgments  are  the  fen- 

^  Salk.  365.  *  Stra.  994, 

»  Cro.  Eliz.  77S.  *  4  Burr.  301,  30a. 

^  %  Vcntr.  196.  «  Raym.  458..   Salk.  579. 


(i)  A  motion  in  arrcft  of  judgment  may  be  made  at  any  time 
before  judgment  is  aAually  entered  up.  Doug.  746,  Where 
judgment  is  arreftcd  each  party  pays  his  own  cofts.  Coiifp,  407. 

If  a  verdift  is  taken  generally  with  entire  damages,  judgment 
may  be  arreted  if  any  one  count  in  the  declaration  is  bad ;  hvX.  if 
there  is  a  general  v£ttli<Sl  of  guilty  upon  an  indldbnent  confiftiogof 
feveral  counts,  and  any  one  count  is  good,  that  is  held  to  be 
fuiBcicnt.    Doug.  730. 

tence 
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» 

tcnce  of  the  la w^  pronounced  by  the  court  upon  the  matter 

contained  in  the  record  ;  and  are  of  four  forts.   Firft,  where 

the  fzSts  are  confeiTed  by  the  parties^  and  the  law  determine4  , 

by  the  court)  as  in  cafe  of  judgment  Kpon///mi/rr<Ti  fccon4* 

lyi  where  the  law  is  admitted  by  the  parties,  and  the  fa£ls 

difputedi  asincafeof  judgment  on  a  T;^rJ/^:  thirdly,  where 

both  thefaA  and  the  law  arifing  thereon  are  admitted  by  the  C  396  } 

defendant;  which  is  the  cafe  of  judgments  by  cf>nfeJfton  or 

default :  or,  laAly,  where  the  plaintiff  is  convinced  that  either 

fadi  or  law,   or  both^  are  infufficient  to  fupport  his  aAion, 

and  therefore  ab  andons  or  withdraws  his  profeCution }  which 

is  the  cafe  in  judgments  upon  a  nonfuit  or  retraxit* 

The  judgment,  though  pronounced  or  awarded  by  the 
judges,  is  not  their  determination  or  fentence,  but  the  de- 
termination and  fentence  of  the  law.  It  is  the  conclufion 
that  naturally  and  regularly  follows  from  the  premifes  of  law 
and  fafV,  which  (land  thus :  againft  him,  who  hath  rode 
over  my  corn,  I  may  recover  damages  by  law  *,  but  A.  hath 
rode  over  my  corn  ;  therefore  I  (hall  recover  damages  againft 
A.  If  the  major  propofition  be  denied,  this  is  a' demurrer  in 
law :  if  the  minor,  it  is  then  an  ifTue  of  fa£t :  but  if  both 
be  confefTed  (or  determined)  to  be  right,  the  concluGon  or 
judgment  of  the  court  cannot  but  follow*  Which  judgment 
or  conclufion  depends  not  therefore  on  the  arbitrary  caprice 
of  the  judge,  but  on  the  fettled  and  invariable  principles  of 
juflice.  The  judgment,  in  (hort,  is  the  jremedy  prefcribed 
by  law  for  the  redrefs  of  injuries ;  and  the  fuit  or  a£lion  is 
the  vehicle  or  means  of  adminiftering  it.  What  that  remedy 
may  be,  is  indeed  the  refult  of  deliberation  and  (ludy  (o  point 
out,  and  therefore  the  (tile  of  the  judgment  is,  not  chat  it  is 
decreed  or  refblved  by  the  court,  far  then  the  judgment 
might  appear  to  be  their  own:  but,  '*  it  is  conHdered,"  cotj- 
fideratum  eji  per  curiam^  that  the  plaintiff  do  recover  his  da- 
mages, his  debt,  his  pofTeflfion,  and  the  like :  which  implier. 
that  the  judgment  is  none  of  their  own  *,  but  the  a£t  of  law. 
pronounced  and  declared  by  the  couTt|  after  due  deliberation 
and  inquiry, 

Ff  3  Am.  * 
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Ali.  thefe  fgectes  of  judgments  ;^re  either  inferlocuiorj  ot 

jmal*     Interlocutory  judgments  arc  fuch  as  arc  given  in  the 

middle  of  a  caufe,  upon  fome  plea,  proceeding,  or  default, 

which  is  only  intermediate,  and  does  not  finally  determine  or 

complete  the  Aiit.     Of  th'i^  nature  are  all  judgments  for  the 

plaint^flF  upon  pleas  in  abatement  of  the  fuit  or  adion :  in 

Z  397  3  which  it  is  confidered  by  the  court,  that  the  defendant  do 

aofwer  over,  nfpondeat  oufter;  that  is,  put  in  a  more  fub- 

ftantial  plea  ^     It  is  eafy  to  obferve,  that  the  judgment  here 

given  is  not  final,  but  merely  interlocutory ;  for  there  are 

afterwards  farther  proceedings  to  be  had,  when  the  defend* 

;    ant  hath  put  in  a  better  anfwer. 

Birr  th^  interlocutory  judgments,  moft  ufually  fpoken  of, 
■  arc  thofe  incomplete  judgments,  whereby  the  right  of  the 
plaintiff  is  indeed  e(tabli(hed|  bvit  the  quantum  of  damages 
fuftained  by  him  is  not  afcertained;  which  -is  a  matter  that 
cannot  be  dope  without  the  intervention  of  a  jury.  As  by 
the  old  Gothic  copftitution  the  caufe  was  not  completely 
finiflied,  till  the  nemhda  or  JMrprs  were  callec^  in  ^^  ad  execution 
^*  nem  decretorum  jndtciij  ad  aejfixnatto.'iiem  pretii^  damniy  lucri^ 
1*  t5r*."  This  can  only  ha nnen'^/V here  the  plaintiff  regovcrs} 
for,  when  judgment  is  given  for  the  defendant,  it  is  always 
complete  as  well  as  fina}.  And  this  happens,  in  the  firft 
place,  where  the  defendant  fuffers  judgment  to  go  againd 
him  by  default,  or  nihil dicit ;  as  if  he  puts  in  no  plea  at  all 
^o  the  plaintiff's  declaration ;  by  confeffion  or  cognovit  a^io* 
nfm^  where  he  acknowleges  the  plaintiff'^  demand  to  be  juft': 
CT  by  nonfum  infirmatusj  when  the  defendant's  attorney  de- 
clares he  ha^  no  in(lru£lions  to  fay  any  thing  in  anfwer  to  the 
plaintiflF,  or  in  defence  of  his  client :  which  is  a  fpecies  of 
judgment  by  defai)lt.  If  thefe,  or  any  of  them,  happen  in 
anions  where  the  fpecific  thing  fued  for  is  recovered,  as  in 
i[£tions  of  debt  for  a  fum  certain,  the  judgment  is  abColutely 
complete.  And  therefore  it  is  very  ufual,  in  ordcrtoftrcngthen 
a  creditor's  fccurity,  for  the  debtor  to  execute  a  warrant  of 
atforr^ey  to  fome  attorney  named  by  the  creditor,  empowering 
him  to  confefs  a  judgment  by  either  of  the  ways  jud  nowmen- 

f  4  Saund.  30.  •  Stiernhook,  dejurt  Cotb,  L  i.  e.  4. 

tioned 
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t.bned  (by  mhil  Jichf  cognovit  a^ionem,  or  tionfum  informatus ) 
in  an  a£tion  of  debt  to  be  brought  by  the  credftor  againft  the 
debtor  for  the  fpecific  fum  due :  which  judgment,  when  con* 
fefled,  is  abfolutely  complete  and  binding (3)}  provided  the 
fame  (as  is  alfo  required  in  all  other  judgments)  be  regularly 
docquettedf  that  is>  abftra£led  and  entered  in  a  book,  accord- 
ing to  the  direftions  of  ftatute  4  5c  5  W.  &  M.  c.  20,     But,  [  398  ] 
where  damages  are  to  be  recovered,  a  jury  mud  be  called  in 
to  afTefs  them ;  unlefs  the  defendant,  to  fave  charges,  will 
confefs  the  whole  damages  laid  in  the  declaration :  otherwife    ' 
the  entry  of  the  judgment  is,  **  that  the  plaintiiF  ought  to  rc- 
«<  cover  his  damages,  (indefinitely,)  but  becaufe  the  court 
«'  know  not  what  damages  the  faid  plaintiff  hath  fuftained, 
«<  therefor^  the  flierifF  is  commanded,  that  by  the  oaths  of 
'<  twelve  honeft  and  lawful  men  he  inquire  into  the  faid  da* 
**  mages,  and  return  fuch  inquifition  into  court.''    This  pro* 

■  ■  ■    ■  - 

(3)  The  perfon  to  whom  this  warrant^of  attorney  is  given  has 
all  the  benefit  of  a  judgment  and  execution  againil  fhe  debtor's 
perfon  and  property,  without  being  delayed  by  any  intermediate 
procefs,  as  in  the  cafe  of  a  regular  fuit.  It  is  frequently  given  by 
a  perfon  arreiled  upon  condition  of  his  difcharge,  and  that  longer 
time  (hall  be  allowed  him  for  the  payment  of  the  debt,  or  that 
fome  other  indulgence  (hall  be  (hewn  him.  But  to  prevent  perfons 
in  this  (ituation  from  being  impofed  upon,  no  warrant  of  attorney  to 
confefs  a  judgment,  given  by  a  perfon  arretted  upon  meihe  procefs, 
(hall  be  of  any  force,  unlefs  fome  attorney  be  prefent  on  behalf  of 
the  perfon  in  cuftody,  who  (hall  explain  the  nature  of  tKe  warrant, 
and  fubfcribe  his  name  as  a  witnefs  to  it.  i  Cromp.  Prac.  316. 

If  a  warrant  of  attorney  to  confefs  a  judgment  is  gj^ren  uncon- 
ditionally, OF  without  delay  of  execution,  judgment  may  be  figned 
and  execution  may  be  taken  out  upon  the  fame  day  it  is  given ; 
and  thus  a  debtor  may  give  one  creditor  a  preference  to  another, 
^who  has  obtained  judgment  after  a  long  litigation.  5  7*.  R.  235. 

But  if  judgment  is  not  entered  within  a  year,  the  plaintiff  muft 
move  the  court  for  leave  to  ent^r  up  judgment  upon  an  affidavit, 
dating,  that  the  warrant  has  been  duly  executed,  that  the  debt  is 
uniatisfied,  and  that  the  party  was  living  a  fhort  time  before. 
I  Cromf.  Prac.  316. 

F  f  4  cefs    . 
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<Scis  18  called  a  writ  of  inquiry  ^  in  the  execution  of  which  the 
fhcriiF  fits  as  judge,  and  tries  by  a  jury,  fubje£3:  to  nearly  the 
ftme  law  and  conditions  as  the  trial  by  jury  at  njfi  prius,  what 
damages  the  plaintiff  hath  really  fuftained  i  and  when  their 
verdid  is  given,  which  muft  aflefs  fome  damages,  the  iheriff 
returns  the  inquifition,  which  is  entered  upon  the  roll  in 
manner  of  a  ^^^a  ;  and  thereupon  it  is  confidered,  that  the 
plaintiff  do  recover  the  exa£t  fum  of  the  damages  fo  afleffed. 
In  like  manner,  when  a  demurrer  is  determined  for  the  plaintiff 
upon  an  a£tion  wherein  damages  are  recovered,  the  judgment 
is  alfo  incomplete,  without  the  aid  of  a  writ  of  inquiry  (4). 

Final  judgments  are  fuch  as  at  once  put  an  end  to  the 
li£lion,  by  declaring  that  the  plaintiff  has  either  entitled 
himfelf,  or  has  not«  to  recover  the  remedy  he  fues  for*  la 
which  cafe,  if  the  judgment  be  for  the  plaintiff,  it  is  alfo  con« 
fidered  that  the  defendant  be  either  amerced,  for  his  wilful 
delay  of  juftice  in  not  immediately  obeying  the  king's  writ 

i 

I  ■    ■—       ^  ■■»■!■■  I  i  ■  .        ..         .,  ,1  . 

(4)  It  has  been  faid,  by  C.  J.  Wilmot,  that  **  this  is  an  in- 
'<  queft  of  ofiice  to  inform  the  confcience  of  the  court,  who,  if  they 
^'  pleafc,  may  themfelves  affefs  the  damages."  3  i^ti/,  62. 
Hence  a  pradtice  is  now  eliablifhed  in  the  courts  of  king's  bench 
and  common  plea3»  in  actions  where  judgment  is  recovered  by  de« 
fault  upon  a  bill  of  exchange  or  a  promiflbry  note,  to  refer  it  to  the 
mafter  or  prothonotary  to  afcertain  what  is  due  for  principal, 
intcreft,  and  cofts,  whofc  report  fupeifedes  the  neceflicy  of  a  writ 
of  inquiry.  4  T.  jR.  275.  ff»  BLs\i»  But  this  pra6Uce  is  not 
yet  adopted  by  the  court  of  exchequer,  i  jinft,  249.  In  cafes 
of  difficulty  and  importance,  the  court  will  give  leave  to  have  the 
writ  of  inquiry  executed  before  a  judge  at  fittings  or  nifi  prim ; 
and  then  the  judge  a£is  only  as  an  afiiftant  to  the  (heriff.  The 
number  of  the  jurors  fwora  upon  this  inqueft  need  not  be  confined 
to  twelve ;  for  when  a  writ  of  inquiry  was  executed  at  the  bar  of 
the  court  of  king's  bench^  in  an  adiion  oi  fcandaJttm  magnaium, 
brought  by  the  duke  of  York,  (afterwards  James  the  fecond,) 
agaiuilTItus  Dates,  who  had  called  him  a  traitor;  fifteen  were  fwom 
upon  the  jury,  who  gave  all  the  damages  laid  in  the  declaration, 
v/z.  100,000/.  In  that  cafe  the  fheriffs  of  Middlefex  fat  in  court» 
covered,  at  the  tabic  below  the  judges.    3  St.  Tr,  987. 
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by  tendering  the  pkinttff  bis  due  '^ ;  or  be  taken  up,  capiatur^ 
tUl  he  pays  a  fine  to  Che  king  for  the  public  mifdemefnor  which 
18  coupled  with  the  private  injury,  in  all  cafes  of  force ',  of 
falfliood  in  denying  his  own  deed  ^  or  unjuftly  claiming  pro* 
perty  in  replevin,  or  of  contempt  by  difobeying  the  com* 
mand  of  the  king's  writ  or  the  exprefs  prohibition  of  any  fta* 
tute  '•  But  now  in  cafe  of  trefpafs,  eje£lmeht,  aflault,  and 
falfe  imprifonment,  it  is  provided  by  the  ftatute  5  &  6  W.  & 
M.  c.  12.  that  no  writ  of  capias  (hall  iflue  for  this  fine,  nor  [  399  ] 
any  fine  be  paid  \  but  the  plaintiff  ihall  pay  6  s.  Sd»  to  the 
proper  officer,  and  be  allowed  it  againft  the  defendant  among 
his  other  cods.  And  therefore  upon  fuch  judgments  in  the 
common  pleas  they  ufed  to  enter  that  the  fine  was  remitted^ 
and  now  in  both  courts  they  take  no  notice  of  any  fine  or 
cdpias  at  all"*.  But  if  judgment  be  for  the  defendant,  then 
in  cafe  of  fraud  and  deceit  to  the  court,  or  malicious  or  vex* 
atiotts  fuits,  the  plaintiff  may  alfo  be  fined  ° ;  but  in  moft 
cafes  it  is  only  confidered,  that  he  and  his  pledges  of  profe« 
cuting  be  (nominally)  amerced  for  his  falfe  claim,  pro  fa/Ji 
damore  /uOf  and  that  the  defendant  may  go  thereof  without 
a  day,  eat  inde  ftne  die^  that  is,  without  any  farther  continu* 
ance  or  adjournment ;  the  kmg's  Writ,  commanding  his  at* 
tendance,  being  now  fully  fatisfied,  and  his  innocence  pub* 
licly  cleared  "• 

Thus  much  for  judgments ;  to  which  cofts  are  a/neceffary 
appendage ;  it  being  now  as  well  the  maxim  of  ours  as  of  the 
civil  law,  that  **  viifus  vifiori  in  expenfts  condemnandus  eft^  :** 
though  the  common  law  did  not  profeffedly  allow  any,  the 
amercement  of  the  vanquiflied  party  being  his  only  puniih* 
ment;  The  firfl:  ftatute  which  gave  cods,  eo  nomine,  to  the 
demandant  in  a  real  zfkxon  was  the  ftatute  of  Gloucefter  ' 

^  8  Rep.  40.  61.  '8  Rep.  6d. 

*  8  Rep.  59.    <i  Re^  43.     5  Mod.  "*  SalJe.  54.    Carth.  31^0. 

^85.    See  Appead.  No.II.  §  4*  "8  Rep.  59,  60. 

fc  F.  N.  B»  121.     Co,  Litt.  131.  »  Appendix,  N^  lit,  §  6» 

8  Rep.  60.     I  Roll.  Abr.  2i9«    LHl.  p  Cod,  3»  !•  134 
EftCr*  S7$.  C.  B.  hU,  4  Ana.  r#r«  430. 

€£dw» 
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6  Edw. L  c.  I.  as  did  the  ftatutc  of  Marlbridge  52  Hen. III. 
c.  6.  to  the  defendant  in  one  particular  cafe,  relative  to  ward- 
fliip  in  chivalry ;  though  in  reality  eofts  were  always  confi- 
dered  and  included  in  the  quantum  of  danoages,  in  fuch  actions 
where  damages  are  given  \  and  even  now,  cofts  for  the 
plainttff  are  always  entered  on  the  r(dl  as  increafe  of  damages 
by  the  coqrt '>•  But,  becaufe  thofe  damages  were  frequently 
inadequate  to  the  plaintiff's  expenfes,  the  ftatuteof  Gloucefter 
orders  cofts  to  be  alfo  added  ;  and  farthei^  dire£ls,  that  the 
fame  rule  (hall  hold  place  in  all  caiies  where  the  party  is  to  ire- 
cover  damages.  And  therefore  in  fuch  adions  where  no  da** 
mages  were  then  recoverable  (as  in  quart  impedit^  in  vrhichda* 
r  400  3  mages  were  not  given  till  the  ftatute  of  Weftm.  2. 13  Edw.I.^ 
no  cofts  are  now  allowed ' ;  unlefs  they  have  been  czprefsly 
given  by  fome  fubfequent  ftatute.  The  ftatute  3  Hen.  VH. 
c.  lo.  was  the  firft  which  allowed  any  cofts  dn  a  writ  of  enor» 
^  But  no  cofts  were  allowed  the  defendant  in  any  fliape,  till  the 
ftat^tcs  23  Hen.  VIII.  c.  f  5.  4  Jac.  I.  c.  3.  8  &  9  W.IIL 
c.  II-  4  &  5  Ann.  c.  16.  whi^h  very  equitably  gav^  the 
defendant,  if  he  prevailed,  the  fame  cofts  as  the  plaintiff 
would  have  bad,  in  cafe  he  had  recovered.  Thefe  cofts  on 
both  fides  are  taxed  and  moderated  by  the  prQthoQotarf:^ 
or  other  proper  officer  of  the  court. 

The  king  (and  any  perfon  fulng  to  his  ufe  *}  fliall  neither 
pay  nor  receive  cofts  %  for,  be/Tdes  that  he  is  not  included 
under  the  general  words  of  the^e  ftatutes,  as  it  is  his  prerog^* 
tive  not  to  pay  them  to  a  fubje£V,  fo  it  is  beneath  his  dignity 
to  receive  them.  And  it  feems  reafonable  to  fuppofe,  that 
the  queen-confort  participates  of  the  fame  privilege ;  for, 
in  a£iions  brought  by  her,  fiie  was  not  at  the  common  law 
obKged  to  find  pledges  of  profecntion,  nor  could  be  amerced 
in  cafe  there  was  judgment  againft  her '.  In  two  other  cafes 
an  exemption  alfo  lies  from  paying  cofts.  Executors  and  ad- 
miniftrators,  when  fuing  in  the  right  of  the  deceafed,  ftiall  pay 


4  Append.  N*  H.  ^  4,  •  Stat  %^  Hen.  VIII.  e.  S. 

'  10  Rep.  .1x6.  <  F.  N.  6.  101.  Co.  Utt.  133. 


noi^: 
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none^:  for  the  ftatate  93  Hen.  VIII.  c.  15.  doth  not  give 
cods  to  defendflntl>  unlefs  where  the  action  fuppofetb  the 
contrad  to  be  made  ^th,  or  the  wrong  to  be  done  to,  the 
plaintiff  himfelf  (5  )•  And  paupers,  that  is,  fueh  as  will  fwear 
themfelves  not  worth  five  pounds,  are,  by  ftatute  ti  Heo^ 
VII.  c.  12*  to  have  original  writs  and  fubpoenas  gradfy  and 
.counfel  and  attorney  af&^ned  them  without  fee  \  and  aie  eic^ 
cufed  from  paying  cofts,  when  p]aintitfs>  by  the  ftatute  23  Hen. 
VIIJ*  c.  1 5.  but  (hall  fufFer  other  puniihment  at  the  difcretum 
of  the  judges.  And  it  was  formerly  ufiial  to  give  fuch  pau* 
pers,  if  nonfuitedy  their  eledlion  either  to  be  whipped  or  pay: 
their  cofts^  :  though  that  praAice  is  now  difufed  '*  It  feems 
however  agreed,  that  a  pauper  may  recover  cofts,  though  [  40I  J 
he  pays  none  ;  for  the  counfel  and  clerks' are  bound  to  give 
their  labour  tohim^  but  not  to  his  antagonifts  '•  .To  prevent 
alfo  trifling  and  malicious  a£^ion$^  for  words,  for  aflault  and 
battery,  and  for  trefpafs,  it  is  enaAed  by  ftatutes  43  Eliz. 
c.  6.  (6),  21  Jac.  L  c,  16.  and  22  &  23  Car.  11.  0.9.  $  135. 

»  Cro.  Jac.  219.     I  V«nt.  92.  «  Salk.  506. 

^  I  Si4.  261.     7  Mod.  114.  y  I  Equ.  Caf.  abr.  125. 

t 

{5)  If  executors  fue  as  executors  for  money  paid  to  their  ufe 
after  the  teftator's  death,  they  (hall  pay  cofts.  5  T,  R,  234.  Whea 
executors  and  admin iftrators  are  defendants,  they  pay  cofts,  like 
pther  perfons.  2  Cromp.  Prac.  476.  Or  wherever  the  caufe  of 
a6lion  arifes  in  the  time  of  the  executor,  as  the  converiion  in  the 
cafe  of  trover,;  the  executor  (hall  pay  cofts,  becaufe  it  is  not  ne« 
cefTary  to  bring  the  a£lion  10  the  charad^er  of  executor.  7  T*  R, 
358.  So  an  exebitor  or  adminiftrator  is  liable  to  pay  the  cofts  of 
^  nonpros.   6  7*.  /2.  654. 

(6)  The45£liz.  c.  6.  ena£ls,  that  where  the  plaintiff  in  any 
pcrfonal  adion,  except  for  any  title  or  intereft  in  lands*  or  for  a 
battery,  recovers  lefs  than  40jr.  he  fhall  have  no  more  cofts  than  da- 
mages, if  the  judge  certifies  that  the  debt  or  damages  were  under 
40X.  But  if  the  judge  does  not  grant  fuch  a  certificate  to  the 
defendantrthe  plaintiff  recovers  full  cofts.  -  Adions  of  trefpafs^  «f 
armuy  aft  for  beating  a  dog,  are  within  the  ftatute.  3  71  R.  3^ 
fFhe  certificate  under  this  ftatute  may  be  granted  after  the  trial 

*      '  *  This 
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ihatt  where  die  jury  who  try  any  of  thefe  adions  (hall  give 
left  damages  than  40  /•  the  plaintiff  fliaU  be  allowed  no  more 
cofts  than  damages^  unlefs  the  judge  before  whom  the  caufe 
is  tried  (hall  certify  under  his  hand  on  the  back  of  the  re- 
cordj  that  an  aflual  battery  (and  not  an  aflault  only)  was 
proved,  or  that  in  trefpals'the  freehold,  or  title  of  the  land 
came  chiefly  in  que.ftion.  Alfo  by  ftatute  4  &  5  W.  &  M. 
€•  23.  and  8  S(  9  W.  IIL  c.  1 1.  if  the  trefpafs  were  com- 
mitted in  hunting  or  fporting  by  an  inferior  tradefman,  or  if 
it  appear  to  be  wilfully  and  malicioufly  committed,  the 
plaintiff  fhall  have  full  cofts*,  though  his  damages  as  affeffed 
by  the  jury  amount  to  lefs  than  40/. 

Attvr  Judgment  is  entered,  exicutionwdl  immediately  fol« 
}0W5  unlefs  the  party  condemned  thinks  himfelf  unjuftly  ag- 
grieved by  any  of  thefe  proceedings ;  and  then  be  has  his  re- 
medy to  reverfe  them  by  feveral  writs  in  the  nature  of  appeals, 
*  which  we  fhall  confider  in  the  fucceeding  chapter,  « 

s  Seep^.  214,  215. 

This  certificate  is  to  reflrain  the  qods  ;  but  a  certificate  under 
the  22  5c  23  Car.  II.  c.  9,  is  given  in  favour  of  the  plaintiff  to  ex- 
tctid  them  from  a  fum  undei*  40X.  to  full  cofts.  If  the  defendant 
juftifies  the  battery,  the  plaintiff  (hall  have  full  cofts  without  the 
Judge's  certificate,  though  the  damages  are  under  40/. ;  for  it  ja 
held  the  admiffion  of  the  defendant  precludes  the  neceffity  of  the 
certificate.  But  a  juftification  of  the  affault  only  will  not  be  fuf« 
Orient  for  tEis  purpofe  ;  for  the  judge  muft  certify  an  adual  bat- 
tery. 3  7*.  /?.  39I,  This  certificate  muft  be  granted  at  the  trial. 
^  Cromp,  Prac,  455. 

In  declarations  for  affault  and  battery^  there  is  fometimes  a  count 
far  tearing  the  plaintiff's  doaths ;  and  if  this  is  ftated  as  a  fub- 
ftftotire  injury,  and  the  jury  find  it  to  have  been  fuch^  and  not  to 
hJive  happened  in  confequence  of  the  beating,  the  plaintiff  will  be 
•entitled  to  full  cofts  ( i  T.R.6s6*)\  unlefs  the  judge  Ihould  afiift 
^he  defendant  under  the  43  £liz.  c.  6.  So  in  a  trefpafs  upon  land, 
4he.  carrying  away  or  -^Jfortavit  of  any  iadepeodent  perfonal  pro- 
perty w31  entitle  the  plaintiff  to  full  cofts,  unlefs  the  afportation, 
as  by  digging  and  carrying  away  turves,  is  a  mode  or  qualification 
^f  the  trefpafs  upon  the  land.     Doug.  7  So. 
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CHAPTER    THE    TWENTY-FIFTH. 

I  * 

OF    PROCEEDINGS,    in    TfeB 

'NATURE     OF     APPEALS. 


PROCEEDINGS,  in  the  nature  of  appeals  fiom  the 
proceedings  of  the  king's  courts  of  law,  are  of  various 
kinds :  according  to  the  fubjeft  matter  in  which  they  a^f 
concerned.    They  arc  principally  four. 

I.  A  WRIT  of  attaifit :  which  lieth  to  inquire  whether  a 
jury  of  twelve  men  gave  a  falfe  verdift*;  that  fo  the  judg- 
ment following  thereupon  may  be  reverfed }  and  this  muft 
be  brought  in  the  lifetime  of  him  for  whom  the  verdidl  was 
given,  and  of  two  at  leaft  of  the  jurors  who  gave  it.  This 
lay  at  the  common  law,  only  upon  writs  of  q/Ji/ei  and 
feems  to  have  been  co-eval  with  that  inftitiition  by  king 
Henry  II.  at  the  inftance  of  his  chief  juftice  Glanvil :  being 
probably  meant  as  a  check  upon  the  vaft  power  then  repofed 
in  the  recognitors  of  afllfe,  of  finding  a  verdift  according  to 
their  own  perfonal  knowlcgc,  without  the  examination  of 
witneflcs.  And  even  here  it  extended  no  farther  than  to  fuch 
inftahces,  where  the  iflfue  was  joined  upon  the  very  point  of  r  aq^  1 
afllfe  (the  heirfliip,  difleifin,  isfc.\  and  not  on  any  collateral 
matter;  as  villcnage,  baftardy,  or  any  other  difputed  fa£t. 
In  thefe  cafes  the  a/Ji/e  was  faid  to  be  turned  into  an  itiqueji  or 
jury^  (affiff^  vert'tUir  in  jurat  am  y)  or  that  the  a  (life  (hbuld  be 
taken  in  tmdum  jurat ae  et  mn  in  modum  affifae  i  that  is^  that 

•  Finch.  L.  4^4. 
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iite  ifliie  (honld  be  tried  by  a  common  jury  or  inqucft,  and 
ilot  by  recognitors  of  affife  ^     and  then  I  apprehend  that  no 
attaint  lay  againft  the  inqoeft  or  jury  that  determined  fach 
collateral  iflue^.     Neither  do  I  find  any  mention  made  b5^ 
CUT  antient  writers,  of  fuch  a  procefs  obtainmg  after  the  trial 
by  inqueft  or  jury,  in  the  crfd  Normtfn  or  feodd  adions  pro^  - 
'        fecuted  by  writ  of  tntry*     Nor  did  any  attaint  lie  in  irefpa/s^ 
Jibtt  or  other  adion  perfonal,  by  the  old  common  law  :  be- 
CBufethofe  were  always  determined  by  common  inquefts  or 
juries^*     At  length  the  ftatute  of  Wcftm^  i*  3  £dw.  I. 
c.  38.  allowed  an  attaint  to  be  fued  upon  inquefisy  as  well  as 
affifes^  which  were  taken  upon  any  plea  of  land  or  oi  freehold. 
Bat  this  was  at  the  king's  difcretion,  and  is  fo  underftood 
by  the  author  of  Fleta*,  a  writer  contemporary  with  the  fta- 
tute ;  though  fir  Edward  Coke  ^  feem?  to  hold  a  diffisrent 
0pink>il.   Other  fubfequent  (latutes  ^  infroduced  the  (adie  re- 
iiiedy  in  all  pleas  of  trefpnfsy  and  the  ftatute  34  Edw.  til. 
C.  7.  extended  it  to  all  pleas  whatfoever,  perfonal  as  well  as 
real;  except  only  .the  writ  of  rigl^t^  in  fuch  cafes  whera.thc 
mife  or  iflile  is  joined  on  the  mire  rights  and  not  on  any  col^ 
lateral  queftion.     t'or,  though  the  attaint  feems  to  have  been 
generally  allowed  in  the  reign  of  Henry  the  fecond  J^  at  the 
firit  introdu£lion  of  the  grand  aflifey  (which  at  tliat  time 
might  confift  of  only  twelve  recognitors,  in  cafe  they  were  all 
ttnanimduSy]  yet  fubfequent  authorities  have  holden,  that  no 
attaint  lies  on  a  falfe  verditi  given  upon  the  mere  right,  ei« 
jL  4C>4  3  ther  at  common  law  or  by  ftatute  ->  becaufe  that  is  determined 
by  the  grand  aflife,  .appealed  to  by  the  party  himfelf,  and 
now  confiding  oiftxteen  jurors  ^ 

The  jury  who  are  to  try  this  falfe  verdift  mud  be  tt?^enty- 
^  four,  and  are  called  the  grand  jury  ;  for  the  la^  ^ills  not 

^  Era£l.  /.  4.  tr.  i.  e.  34.  §  «,  3»  '»  Jnft.  fjo  237. 

4.   ir.  3.   r.  17.    tr.  5.    r.  4.    §  i,  %•  >  Sut.   I   Edw.  III.    ft.   i.    c.  6« 

f  let.  /.  5.  e:  sz.  %  8.  Co  Entr.  61.  ^.  5  Edw.  VI,  c.  7.    %%  £4w.  III.  c.  t. 

Boech.  ZS3.  ^  Sec  pag.  3S9. 

*6raa.  4.  1.34.'*.    Flet.  ill/.  *  Brad.  190.   Ffct.  5.  ai.^.   Btttt. 
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thiiit  the  oath  of  one  jury  of  twelve  nien  (hould  be  attainted  or 
fet  afide  by  an  equal  number,  nor  by  lefs  indeed  than  double 
the  former  '^.  If  the  matter  in  difpute  be  of  forty  pounds  va- 
lue in  perfonals,  or  of  forty  (hillings  a  year  in  lands  and  te- 
nements, then  by  ftatute  15  Hen.  VL  c.  5.  each  grand  juror   .- 
mud  have  freehold  to  the  annual  value  of  twenty  pounds. 
And  he  that  brings  the  attaint  can  give  no  other  evidence  to 
the  grand  jury,  than  what  v^as  originally  given  to  the  petit. 
For  as  their  verdi£l  is  now  trying,  and  the  queftion  is,  whe- 
ther or  no  they  did  right  upon  the  evidence  that  appeared  to 
them  ?  the  law  adjudged  it  the  higheft  abfurdity  to  produce 
any  fubfequent  proof  upon  fuch  trial,  and  to  condemn  the 
prior  jurifdiftion  for  not  believing  evidence  whioh  they  never 
knew.     But  thofe  againft  whom  it  is  brought  are  allowed, 
in  affirmance  of  the  firft  verdift,  to  produce  new  matter*: 
becaufe  thi  petit'jury  may  have  formed  their  verdicl  upon 
evidence  of  their  own  knowlege,  ^which  never  appeared  in 
court.     If  the  grand  jury  found  the  verdidl  a  falfe  one,  the 
judgment  by  the  common  law  was,  that  the  jurors  fhould 
lofc  their  Uberam  legem  and  become  for  ever  infamous  5  fliould 
forfeit  their  goods  and  the  profits  of  their  lands ;  (hould 
themfelves  be   imprifoned,  and  their  wives  and  children 
thrown  out  of  doors ;  (hould  have  their  houfes  rafed,  their 
trees  extirpated,  and  their  meadows  ploughed  $  and  that  the 
plaintiff  (hould  be  reftored  to  all  that  he  loft  by  reafon  of  the 
unjuft  verdi£l.    But  as  the  feverity  of  this  puni(hment  had 
it's  ufual  effect,  in  preventing  the  law  from  being  executed^ 
therefore  by  the  (latute   1 1  Hen.  VII.  c.  24.  revived  by  [  405  ] 
23  Hen.  VIII.  c.  3.  and  made  perpetual  by  i3Eliz.  c.  25. 
an  attaint  is  allowed  to  be  brought  after  the  death  of  the 
party,  and  a  more  moderate  puni(hment  was  inflided  upon 
attainted  jurors ;  viz.  perpetual  infamy,  and,  if  the  caufe  of 
a^lionwere  above  40/.  value,  a  forfeiture  of  20/.  apiece 
.  by  th^  jurors ;  or,  if  under  40/.,  then  5  /.  apiece  j  to  be  di- 
vided between  the  king  and  the  party  injured.    So  that  a  man 
may  now  bring  an  attaint  either  upon  the  ftatute  or  at  com- 

k  Brad.  /•  4.    tft   5*    c.  4.    %   u  ^  Finch.  L«  4S6. 
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moa  laW|  at  Kts  elcAbn" ;  and  in  both  of  them  may  reverie 
the  former  judgment.  But  the  pra£lice  of  fetting  afide  ver- 
diCks  upon  motion,  and  granting  new  trials,  has  (q  fupcrfed'^ 
ed  the  ufeof  both  forts  of  attaints,  that  I  have  obferved  very 
few  inftances  of  an  attaint  in  our  books,  later  than  the  fix- 
teenth  century  <*.  By  the  old  Gothic  conftitution  indeed,  no 
certificate  of  a  judge  was  allowed,  in  matters  of  evidence,  to 
countervail  the  oath  of  the  jury :  but  their  verdi^i^  however 
erroneous,  was  abfolytely  final  and  conclufive.  Tet  there 
was  a  proceeding  from  whence  our  attaint  may  be  derived. 
•—If,  upon  a  lawful  trial  before  a  fuperior  tribunal,  the  jury 
were  found  to  have  given  a  falfe  verdi^^  they  were  fined^  an4 
rendered  infamous  for  the  future  "* 

IL  The  writ  of  deceit^  or  a£lion  on  the  cafe  in  nature  of 
It,  may  be  brought  in  the  court  of  common  picas,  to  reverfc 
a  judgment  there  had  by  fraud  or  collufion  in  a  real  aflion, 
whereby  lands  and  tenements  have  beta  recovered  to  the 
prejudice  of  him  that  hath  right.  But  of  this  enough  hath 
'  been  obferved  in- a  former  chapter  **<, 

III.  Aii  audita  querela  is  whtre  a  defendant,  againft  whom 
judgment  is  recovered,  and  who  is  therefore  in  danger  of 
£  406  3  execution,  or  perhaps  aftually  in  execution,  may  be  relieved 
upon  good  matter  of  difcharge,  which  has  happened  fincc 
the  judgment:  as  if  the  plaintiflF  hath  given  him  a  general 
releafe  ;  or  if  the  defendant  hath  paid  the  debt  to  the  plain- 
tiflF, without  profcuring  fatisfa£tion  to  be  entered  on  the  re- 
cord. In  thefe  and  the  like  cafes,  wherein  the  defendant  hath 
good  matter  to  plead,  but  hath  had  no  opportunity  of  plead- 
ing it,  (either  at  the  beginning  of  the  fuit,  or  puis  darrein 
fontinuartcey  which,  as  was  fliewn  in  a  former  chapter',  muft 
always  be  before  judgment,)  an  audita  querela  lies,  in  the  na- 
ture of  a  bill  in  equity,  to  be  relieved  againft  the  oppreflion 

*"  3  Inft.  1 64*  **  tur  In  honit,  de  caetero  ferjuri  et  Intcf- 

«»  Cro.  Eli».  309.     Cro.  Jac.  90.  "  tahiUs.'*     Stiernhook  Jgjure  Goth^ 


^  **  Si  tam^n  evldaai  argumaitofaU      /•  i.  r ,  4. 
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of  the  platntiffl     It  is  a  writ  directed  to  the  court,  dating 
that  the  codfiplaint  of  the  defendant  hath  been  heard|  audita 
querela  defendentis^  and  then  fetting  out  the  matter  of  the 
complaint,  it  at  length  enjoins  the  court  to  call  the  parties 
before  them,  and,  having  heard  their  allegations  and  proofs^ 
to  caufe  jttftice  to  be  done  between  them^     It  alfo  lies  for 
bail,  when  judgment  is  obtained  againft  them  \>y  fcire  facias  to 
anfwer  the  debt  of  their  principal,  and  it  happens  afterwards 
that  the  original  judgment  againft  their  principal  is  rcverfed  • 
for  here  the  bail  after  judgment  had  againft  them,  have  no  op* 
portunity  to  plead  this  fpccial  matter,  and  therefore  they  (hall 
have  redrefs  by  audita  querela  ^^  which  is  a  writ  of  a  moft  re- 
medial nature,  and  feems  to  have  been  invented,  left  in  any 
cafe  there  (hould  be  an  oppreflive  defe£l;  of  juftice,  where  a 
party,  who  hath  a  good  defence » is  too  late  to  make  it  in  the 
ordinary  forms  of  law-     But  the  indulgence  now  (hewn  by 
the  courts  in  grantil%  a  fummary  relief  upon  motion,  in 
cafes  of    fuch  evident   oppreflion*,   has  almoft  rendered 
ufclcfs  the  writ  of  audita  querela,  and  driven  it  quite  out  of 
praftice. 

IV.  BuT^  fourthly,  the  principal  method  of  redrefs  for 
erroneous  judgments  in  the  king's  courts  of  record,  is  by  . 

turit  of  error  to  fomc  fupcrior  court  of  appeal*. 

♦ 

A  WRIT  of  error  ^  lies  for  fome  fappofi;d  miftake  in  the  [  ^^^  ] 
proceedings  of  a  court  of  record  \  for  to  amend  errors  so  a 
bafe  court,  not  of  record,  a  writ  of  falfe  judgment  lies  \  The 
writ  of  error  only  lies  upon  matter  of  law  aiifing  upon  the 
face  of  the  proceedings  ;  fo  that  no  evidence  is.  required  to 
fubftantiate  or  fupport  it :  there  being  no  method  of  re- 
verGng  an  error  in  the  determination  of  faSs,  but  by  an 
attaint,  or  a  new  trial,  to  correi^  the  miftakes  of  the  former 
verdi£b. 

Formerly  the  fuitors  were  much  perplexed  by  writs  of. 
error  brought  upon  very  flight  and  trivial  grounds,  as  mif- 

'Finch.  L,  48S.    F.  N,  B.  I0».  *  Append.  No  III,  ^  6* 
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fpellirigs  and  other  ml (take3  of  the  clerks,  zil  which  might 
be  amended  at  the  common  law,  while  all  the  proceedings 
were  in  paper  "^-g  for  they  were  then  confidered  as  only  in  feri, 
and  therefore  fubje£l  tq  the  control  of  the  courts^*  But»  when 
once  the  record  was  made  up>  it  was  formerly  held»  that  by 
the  common  law  no  amendment  could  be  permitted^  unlefg 
within  the  very  term  in  which  the  judicial  a£t  fo  recorded  wai 
done :  for  during  the  term  the  record  is  in  the  brealt  of  the 
court;  but  afterwards  it  admitted  of  no  alteration*.  But  now 
the  courts  are  become  more  liberal ;  and>  where  juftice  re* 
quires  it,  will  allow  of  amendments  at  an]^  time  while^  the 
fuit  is  d^pending>  notwithilanding  the  record  be  made  up,  and 
the  term  be  pad.    For  they  at  prefent  conGder  the  proceed- 
ings as  in  ^eri^  tilf  judgment  is  given ;  and  therefore  t)iat, 
till  then  they  have  power  to  permit  amendments  by  the  com- 
mon law :  but  when  judgment  is  once  given  and  inrolkd, 
no  amendment  is  permitted  in  any  Ufequent  term^.    Mif- 
takes  are  alfo  effe£lually  helped  by  the  ftatutes  of  anaepdment 
%ni.  jeofails  :  fo  called,  becaufe  when  a  pleader  perceives  any 
flip  in  the  form  of  his  proceedings^  and  acknowleges  luoh 
error  (jiofaile)^  he  is  at  liberty  by  thofe  ftatutes  to  amend  it  \ 
which  amendment  is  feldom  actually  made,  but  the  benefit 
[  40S  1  ^^  ^^  3^s  !s  attained  by  the  court's  overlooking  the  excep- 
tion*. Thefe  ftatutes  are  many  in  number,  and  the  provifions 
m  them  too  minute  to  be  here  taken  notice  of,  otherwife  than 
by  referring  to  the  ftatutes  themfelves^;  by  which  all  trifling 
exceptions  are  fo  thoroughly  guarded  againft,  that  writs  of 
error  cannot  now  be  maintained^  but  for  feme  material  nuf- 
take  afligned. 

This  is  at  prefent  the  general  do£lrine-of  amendments; 
and  it's  rife  and  hiftory  are  fomewhat  curious.  In  the  eaily 
ages  of  our  jurifprudence^  when  all  pleadings  were  are  tenuSf 

^  4  Burr.  I099»  Jl(  15.  3s  Hctk.  VIIF.  .c  3^.  iS  Elif* 

'  Co.  Lice  260.  c.  T4«  311  Jac.  L  c.  13.  16  &  1 7  Car.  It 

f  Star.  1 1  Hcn«  IV.  c.  %•  c.  8.  (ftiled  in  i  Ventr.  100.  «q  omoi- 

*  Stra.  1011.  potent  a6t)y  4  ft  5  Abo.  c.  j6»  9  Afl» 
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if  a  flip  was  perceived  and  objc£lcd  to  by  the  oppofitc  party 
or  the  court,  the  pleader  inftantly  acknowleged  his  error  and 
rectified  his  plea ;  which  gave  occafion  to  that  length  of  dia- 
logue reported  in  the  antient  year-books.  So  liberal  were 
theti  the  fcntiments  of  the  crown  as  well  as  the  judges,  that 
in  the  itatute  of  Wales,  made  at  Rothelan,  12  Edw.  !•  the 
pleadings  are  diredled  to  be  carried  on  in  that  principality, 
^^  fine  calumpnia  verborunty  mn  obfcrvata  ilia  dura  confuetudine^ 
•*  qui  cadii  a/yllaba  cadit  a  iota  caufaJ*  The  judgments  were 
entered  up  immediately  by  the  clerks  and  oiTicers  of  the  court} 
and,  if  any  mif*cntry  was  made,  it  was  reAiiied  by  the  mi* 
nutes,  or  by  the  remembrance  of  the  court  itfelf. 

When  the  treatife  by  firitton  was  publilhed,  in  the  namt 
and  by  authority  of  the  king,  (probably  about  the  13  Edw.  I* 
bccaufe  the  lad  (latutes  therein  referred  to  are  thofe  of  Win- 
chefter  and  We(lmin(^  the  fecond,)  a  check  feems  intended 
to  be  given  to  the  unwarrantable  pta£lices  of  fome  judges, 
who  had  made  falfe  entries  on  the  rolls  to  cover  their  own 
milbehaviour,  and  had  taken  upon  them  by  amendments  and 
rafures  to  falfify  their  own  records.    The  king  therefore  de- 
clares^ that  ^<  although  we  have  granted  to  our  judices  to 
*^  make  record  of  pleas  pleaded  before  them^  yet  we  will  not  [  409  ] 
*'  that  their  own  record  (hould  be  a  warranty  for  their  own 
**  wrong,  nor  that  they  may  rafe  their  rolls,  nor  amend  them, 
♦<  nor  record  them  contrary  to  their  original  enrolment/* 
The  whole  of  which,  taken  together,  amounts  to  this,  that 
a  record  furreptitioufly  or  erroneoufly  made  up,  to  ftifle  or 
pervert  the  truth,  (hould  not  be  a  fan £1  ion  for  error  j  and 
that  a  record,  originally  made  up  according  to  tlie  truth  of 
the  cafe,  (hould  not  afterwards  by  any  private  rafure  or 
amendment  be  altered  to  any  finifter  purpofe* 

But  when  afterwards  king  Edward,  on  his  return  from 
his  French  dominions  in  the  fevcnteenth  year  of  his  reigti, 
after  upwards  of  three  years  abfence,  found  it  ncceflary  (or 
convenient,  in  order  to  rcpleni(h  his  exchequer)  to  profecutc 

*  Brit,  prtlem.  t,  p 
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his  judges  for  their  corruption  and  other  mal-pradices,  tbe 
pervcrfion  of  judgments  and  other  manifold  errors  ^^  occa-' 
fioned  by  their  erafing  and  altering  record Sy  were  among  the 
caufes  affigned  for  the  hesTvy  puniOiments  inflidied  upon  aU 
moft  all  the  king's  juftices,  even  the  mod  able  and  upright^ 
The  feyerity  of  which  {)roceedings  feems  fo  to  have  alarmed 
[  4<^  ]  the  fucceeding  judges,  that,  through  a  fear  of  being  faid  to 
do  wrong,  they  hefitated  at  doing  what  was  right*  As  it 
was  fo  hazardous  to  alter  a  record  duly  made  up,  even  from 
compaflionate  motives,  (as  happened  in  Hengham's  cafe, 


'  yttdkia  fervtrteruntp  et  in  alas  cr- 
raverunt  (Matth.  Weft.  A,  D.  1289.) 

'  Amoog  the  other  judges,  fir  Ralph 
HenghafDy  chief  juftice  of  the  kin^^t 
bcDch  is  faid  to  have  been  fined  7C00 
marks,  fir  /«dam  Stratton  chief  baron 
of  the  exchequer* 34 9C00  maiks,  and 
Thomas  Wayhnd  chief  juftice  of  the 
common  pleas  to  hate  been  attainted  of 
felony,  and  to  have  abjured  the  realms 
with  a  forfeiture  of  all  his  eftates  j  the 
whole  amount  of  the  forfeitures  being 
upwards  of  100,000  marks,  or  70,000 
pounds.  (3  Pryn.  Rec.  401, 402.)  An 
iiicredible  fum  in  thofe  days,  before  pa- 
per credit  was  in  ufe,  and  when  the  an- 
nual  falary  of  a  chief  juftice  was  only 
fixty  marks.  {C/auf.  6  Ed^,  L  ».  6. 
£>ugd.  cbron.  Jer,  26.)  The  charge 
againft  fir  Ralph  Hengham  (a  very 
learned  judge,  to  whom  we  are  obliged 
ft^  two  excellent  treatifes  of  praQice) 
was  only,  according  to  a  tradition  that 
was  current  in  Richard  the  third's  time, 
^  Year-book, M  2.  Ric.  III.  10.)  his  al- 
tering out  of  mere  compaffion  a  fine, 
which  was  fet  upon  a  very  poor  man, 
from  13*.  4^.  to  Cs.  8^.,  for  which  he 
was  fined  Soo  marks  j  a  more  probable 
fum  than  70C0.  It  is  true,  the  book 
calls  the  judge  fo  puniihed  Ingham  and 
not  Hengham:  but  I  find  no  judge  of  the 
nanieof/»|^^tfi«inDugdale's&riei';  and 
fir  Edward  Coke  (4  Inft.  255.}  and  fir 


Matthew  Hale  (i  P.C.  646.}  underftand 
it  to  have  been  the  chief  juftice.  And 
certainly  his  offence  (whatever  it  was) 
was  nothing  very  atrocious  or  difgrace- 
ful :  for  thongh  removed  from  the  kiog'^ 
bench  at  this  time  (together  with  the 
reft  of  the  judges)  we  find  him  about 
eleven  ytan  afterwards  one  of  the  jofticei 
in  eyre  for  the  genersd  perambolationof 
the  forefts  (R)t.  ferambul,  forefi,  in 
turn  Lond,  29  Edvo.I,  m,  2.) ;  and  the 
next  year  made  chief  juftice  of  the  com- 
mon pleas,  (Pat.  29  Edvf.  7.  m,  7. 
Dogd.  chrott»fir.  32.),  in  which  office 
he  continued  till  his  death  in  2  £dw.  II. 
(Clauf.  lEdvfJI.m.  19.  Pat.  zEdn.IL 
f,  I.  m.  9.  Dugd.  34.  Selden  pref.  \M 
Hengham.)  There  is. an  appendix  to 
this  tradition,  remembered  by  juftice 
Southcote  in  tii^  reign  of  queen  Elisa- 
beth (3  Inft.  7z.  4  fnft.  255.)9  that 
with  this  fine  of  chief  juftice  Heogbam 
a  clock-boufe  was  built  at  WeilminAer, 
and  furniftied  with  a  clock,  to  be  heard 
into  Wed  minfter- hall.  Upon  which 
ftory  I  fiiall  only  remark,  that  (what* 
ever  early  inftances  may  be  firand  of  tht 
private  exertion  of  mechanical  genius, 
in  conftruding  horological  flQachines) 
clocks  came  not  into  common  ufe  till  an 
hundred  yean  afterwards,  aboat  tti:  end 
of  the  fourteenth  century.  (Encfck' 
pedie.  tit.  torloge.  6  Rym.  Feed.  590^ 
Derham*s  Aitif*  Clock  maker.  91.) 

whkb 
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which  in  ftriflnefs  was  certainly  indefenfiblei)  they  refolved 
not  to  touch  a  record  anymore;  but  held  that  even  palpable 
errors,  when  inrolled  and  the  term  at  an  end,  were  too  facred 
to  be  re£lified  or  called  in  queftion :  and,  becaufe  Britton 
had  forbidden  all  criminal  and  clandeftine  alterations,  to 
make  a  record  fpeak  a  falHty,  they  conceived  that  they 
might  not  judicially  and  publicly  amend  it,  to  make  it 
agreeable  to  truth.  In  Edward  the  third's  time  indeed, 
they  once  ventured  (upon  the  certificate  of  the  juftice  in 
eyre)  to  eftreat  a  larger  fine  than  had  been  recorded  by  the 
clerk  of  the  court  below « :  but,  in  (lead  of  amending  the 
clerk's  erroneous  record,  they  made  a  fecond  inrolment  of 
what  the  juftice  had  declared  ore  ienus;  and  left  it  to  be 
fettled  by  pofterity  in  which  of  the  two  rolls  that  abfolute 
verity  refides,  which  every  record  is  faid  to  import  in  itfelf  ^ 
And,  in  the  reign  of  Richard  the  fecond,  there  are  inftances' 
of  their  refufing  to  amend  the  moft  palpable  errors  and  mif- 
entries^  unlefs  by  the  authority  0/  parliament. 

To  this  real  fullennefs,  but  affefled  timidity  of  the  judges, 
fuch  a  narrownefs  of  thinking  was  added,,  that  every  flip 
(even  of  a  fyllablc  or  a  letter^)  Was  now  held  to  be  fatal  to 
the  pleader,  and  overturned  his  client's  caufe  ^   If  they  durft  [  41 X  J 
not,  or  would  npt,  fet  right  mere  formal  miftakes  at  any 
time,  upon  equitable  terms  and   conditions,  they  at  leaft 
{hould  have  held,  that  trifling  objedions  were  at  all  times 
inadmiflible  5  and  that  more  folid  exceptions  in  point  of  form 
came  too  late  when  the  merits  had  been  tried.     They  might 
through  a  decent  degree  of  tendernefs,  have  excufed  them- 
felves  from  amending  in  criminal,  and  efpecially  in  capital, 
cafes.  They  needed  not  have  granted  an  amendment,  where 
it  wduld  work  an  injuftice  to  either  party;  or  where  he  could 
not  be  put  in  as  goocf  a  condition,  as  if  his  adverfary  had 

« 

*  I  Hal.  P.  C.  647.  *  In  thofe  days  Ic  was  ftriAly  true, 
^  I  Leon.  183.    Co.  LItt  IZ7«  Set       what  Ruggie  (in  bis  ignoramus  hat  htt« 

ag«  33T«  '     morou/ly  applied  to  more  mpdero  plead- 

*  I  Hal.  P.  C.  648.  ingft)  <<  in  mftra  Itgt  Mttum  comnta  ever" 
»  Stat.  14  £dw.  III.  c.  6.       <  <*  tit  totum  fMtum^^ 

,  Ggi  .      made 
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made  no  miftake.  And,  if  it  was  feared  that  an  amendment 
after  trial  might  fubjeft  the  jury  to  an  attaint,  how  eafy  was 
it  to  make  waiving  the  attaint  the  condition  of  allowing  the 
amendment !  And  yet  thefe  v;ere  among  the  abfurd  reafons 
alleged  for  never  fuffering  amendments  at  all  ^  ! 

The  precedents  then  fet  were  softer  wards  moft  religioufly 
followed*,  to  the  great  obftruftion  of  juftice,  and  rum  of 
the  faitors ;  who  have  formerly  fufFered  as  much  by  this 
fcrupulous  obftinacy  and  literal  ftri6lnefs  of  the  courts,  as 
they  could  have  done  even  by  their  iniquity.  After  verdlfts 
and  judgments  upon  the  merits,  they  were  frequently  re- 
vcrfcd  for  flips  of  the  pen  or  mif-fpellings  ;  and  juftice  was 
perpetually,  in  tangled  in  a  net  of  mere  technical  jargon.  The 
legiflature  hath  therefore  been  forced  to  interpofe,  by  no  lefs 
than  twelve  ftatutes,  to  remedy  thefc  opprobrious  niceties: 
and  it's  endeavours  have  been  of  late  fo  well  feconded  by 
judges  of^a  more  liberal  caft,  that  this  unfeemly  degree  of 
ftridlnefs  is  almoft  entirely  eradicated  ;  and  will  probaWy 
in  a  few  years  be  no  more  remembered^  than  the  learning 
of  eflbins  and  defaults,  or  the  counterpleas  of  voucher,  arc 
at  prefent.     But,  to  return  to  our  writs  of  error. 

r  *4io  1  Ip  ^  w"^  of  error  be  brought  to  reverfe  any  judgment  of 
an  inferior  court  of  record,  where  the  damages  are  lefs  thau 
ten  pounds ;  or,  if  it  is  brought  to  reverfe  the  judgment  of 
any  fuperior  court  after  verdi£l,  he  that  brings  the  writ,  or 
that  is  plaintiff  in  error,  muft  (except  in  fome  peculiar  cafes) 
find  fubftantial  pledges  of  profecution,  or  bail*";  to  prevent 
delays  by  frivolous  pretences  to  appeal  i  and  for  fecuring 
payment  of  coils  and  damages,  which  are  now  payable  by 
the  vanquilhed  party  in  ^11>  except  a  few  particular  inftances, 
by  virtue  of  the  feveral  ftatutes  recited  in  the  margin  \ 

A  WRIT  of  error  lies  from  the  infcriot  courts  of  record  in 
England  into  the  king's  bench  %  and  not  info  the  Qommou 

k  Styl.  207.  •  3  He«.  VII.  c  10.   13  Car.  II. 

1 8  Rep.  156,  6fr.  c.  a.    S  ft  9  W«  III.  ^.  lU  4  and  j 

^  Stat.  3  Jac.  I.  c.  8.  13  Car.  II.  Aon.  c  16. 
f .  %.  16  9c  17  Cv.  Ill  c.  t.  - 19  Geo.         i^Sce  nih^.  ^ 
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pleas  K  Alfo  from  the  king's  bench  in  Ireland  to  the  king's 
bench  in  England  ( 1  }•  It  likewife  may  be  brought  from  the 
common  pleas  at  Weilminfter  to  the  king's  bench ;  and  then 
from  the  king's  bench  the  caufe  is  removeable  to  the  houfe 
of  lords.  From  proceedings  on  the  law  fide  of  the  exchequer 
a  writ  of  error  lies  into  the  court  of  exchequer  chamber  be- 
fore the  lord  chancellor,  lord  treafurer,  and  the  judges  of  the 
court  of  king's  bench  and  common  pleas  (2) :  and  from  thence 
it  lies  to  the  houfe  of  peers.  From  proceedings  in  the  king's 
bench,  in  debt,  detinue,  covenant,  account,  cafe,  eje£lment^ 
or  trefpafs,  originally  begun  therein  by  bill,  (except  where 
the  king  is  party,)  it  lies  to  the  exchequer  chamber,  before 
the  jiiftices  of  the  common  pleas,  and  barons  of  the  exchc* 
quer;  and  from'  thence  alfo  to  the  houfe  of  lords  ^;  but 
where  the  proceedings  in  the  king's  bench  do  not  firft  com* 
mence  therein  by  bill,  but  by  original  writ  fued  out  of  chan- 
cery', this  takes  the  cafe  out  of  the  general  rule  laid  down 
by  the  ftatute  •  j  (o  that  the  writ  of  error  thenlics,  without  [  *4^  O 
any  intermediate  ftage  of  appeal,  dire£tly  to  the  houfe  of 
lords,  the  dernier  refort  for  the  ultimate  decifion  of  every 
civil  a£tion.  Each  court  of  appeal,  in  their  refpe^ive  ftages, 
may,  upon  hearing  the  matter  of  law  in  which  the  error  is 
afligoed,  reverfe  or  affirm  the  judgment  of  the  inferior  courts; 
but  none  of  them  are  final,  fave  only  the  houfe  of  peers,  to 
whofe  judicial  decifions  all  other  tribunals  mult  therefore 
fubmit,  aud  conform  their  own.  And  thus  much  for  the  re* 
verfal  or  affirmance  of  judgments  at  law,  by  writs  ia  the 
nature  of  appeals* 

P  Finch.  L.  480.    Dyer,  z^o^  *  x  RoH.  Rep.  964.    %  SU.  4S4. 

4  Stat.  27  Eliz.  c.  8.  X  Saund.  34.6.   Carcli.  189.   Comb. 

•"  See  pag.  43.  ft9S. 

(i)  This  appeal  k  takea  away  by  23  Geo.  III.  c.  28.     Sec 
I  voL  p.  104.  n.  14. 

(2)  The  31  £dw.  III.  c/  I2«  dlre^,  that  the  chancellor' 
and  treafurer  ihall  take  to  their  alliilance  the  judges  of  the  other 
courts,  and  autrei  /ages  come  lourfemblera*     But  it  is  the  pradticc 
for  the  two  chief  juiUces  alone  to  fit  iu  this  court  of  error* 

Cg4 
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CHAPTER     THE     TWENTY-SIXTH, 

OF    EXECUTION. 

> 

IF  the  regular  judgment  of  .the  .court,  after  the  decifion  of 
the  fuit,  be  not  fufpended,  fuperfcded,  or  reverfed,  by  one 
or  other  of  the  methods  mentioned  in  the  two  preceding 
chapters,  the  next  and  lad  ftep  is  the  execution  of  that  judg- 
^  ment ;  or,  putting  the  fcntence  of  the  law  in  force.  This 
is  performed  in  different  manners,  according  to  the  nature  of 
the  a£lion  upon  which  it  is  founded,  and  of  the  judgment 
which  is  had  or  recovered. 

If  the  plaintiiF  recovers  in  an  action  real  or  mixed,  where- 
by the  feifin  or  poffefiion  of  land  is  awarded  to  him,  the  writ 
of  execution  (hall  be  an  habere  facias  feifinam^  or  writ  of 
feiGn  of  a  freehold  ;  or  an  habere  facias  pofflfponemy  or  writ 
of  pofieflion  %  of  a  chattel  intereft  **•  Thefe  are  writs  direS^ 
ed  to  the  fhcrifF  of  the  county,  commanding  him  to  give  ac- 
tual pofleflion  to  the  plaintifFof  the  land  fo  recovered  :  in  the 
execution  of  which  the  flieriff  may  take  with  him  the  pojje 
comitatuSf  Of  power  of  the  county ;  and  may  juftify  breaking 
Open  doors  if  the  pofleflion  be  not  quietly  delivered.  But, 
if  it  be  peaceably  yielded  up,  the  delivery  of  a  twig,  a  turf, 
or  the  ring  of  the  door,  in  the  name  of  feiGn,  is  fufHcient 
execution  of  the  writ.  Upon  a  prefentation  to  a  benefice  re- 
povered  in  a  quare  inipedity  or  a  (Fife  of  darrein  prefentment^ 
the  execution  is  by  a  writ  dc  clerico  admittendo  ;  direfted,  not 
to  the  (heriff,  but  to  the  bifhop  or  archbifliop,  and  requiring 
him  to  admit  and  inditute  the  clerk  of  the  plaintiff*. 

In  other  aflions,  where  the  judgment  is  that  fomething  in 

fpecial  be  done  or  rendered  by  the  defendant,  then,  in  order 

f  4 1 3  ]  to  compel  him  fo  to  do,  and  to  fee  the  judgment  executed,  a 

^  Append.  N»  11.  §  4.  *  Finch.  L.  4.7a. 

fpecial 
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fpecial  writ  of  execution  ifiues  to  the  (herlff  according  to  the 
nature  of  the  cafe.  As,  upon  ah  ailife  of  nufance,  or  quod 
permittat  profiernerey  where  one  part  of  the  judgment  is  quod 
nocumentum  amoveatur^  a  writ  goes  to  the  (heriff  to  abate  it 
;it  the  charge  of  the  party,  which  likewife  iflucs  even  in  cafe 
af  an  indi£lment  *^.  Upon  a  replevin,  the  writ  of  execution  is 
the  writ  de  retorno  habendo  ^  :  and,  if  the  diftrefs  be  eloigned^ 
the  defendant  (hall  have  a  capias  in  withernam  %  but  ou/  the 
plaintiff's  tendering  the  damages  and  fubmitting  to  a  fine, 
the  procefs  in  withernam  (hall  be  ftayed  ^.  In  detinue,  after 
judgment,  the  plaintiff  (hall  have  a  dijlringas^  to  compel  the 
defendant  to  deliver  the  goods,  by  repeated  diftreffes  of  his 
chattels  s ;  or  elfe  a  fctre  facias  againft  any  third  perfon  in 
iiehofe  hands  they  may  .happen  to  be,  to  (hew  caufe  why  they 
fhould  not  be  delivered  :  and  if  the  defendant  (lill  continues 
obftinate, ,  then  (if  the  judgment  hath  been  by  default  or  on 
demurrer)  the  (heriff  (hall  fumrhon  an  inqueft  to  afcertain  thfe 
value  of  the  goods,  and  the  plaintiff's  damages :  which  (being 
either  fo  affeffcd,  or  byNthe  verdlft  in  cafe  of  an  iffue^)  (halt  . 
be  levied  on  the  perfon  or  goods  of  the  defendant.  So  that, 
after  all,  in  replevin  and  detinue,  (the  only  actions  for  r&« 
covering  the  fpeci(ic  poffeffion  of  pcrfonal  chattel?,)  if  the 
wrongdoer  be  very  perverfehe  cannot  be  compelled  to  a  refti- 
tution  of  the  identical  thing  taken  or  detained ;  but  he  (lill  ha» 
his  eleftion  to  deliver  the  goods,  or  their  value* :  an  imper- 
fedion  in  the  law,  that  refults  from  the  nature  of  perfonai 
property,  which  is  ealily  concealed  or  conveyed  out  of  the 
reach  of  juftice,  and  not  always  amefnable  to  the  magiftrate* 

Executions  in  a£kions  where  money  only  is  recovered, 
as  a  debt  or  damages,  (and  not  any  fpecific  chattel,)  are  of 
five  forts:  either  againft  the  body  of  the  defendant;  or  againft 
fais  goods  and  chattels  ;  or  againft  his  goods  and  the  profits  of- 
his  lands;  or  againft  his  goods  and  the  pojfefflon  of  his  lands; 
or  againft  all  three^  bis  body,  lands,  and  goods. 

«  Comb.  10.  «  I  Roll.  Abr.  737.     Raft.  Entr.  2x5. 

'  See  pag.  1 50.  ^  Bro.  Abr.  t,  Damagei,  29. 

*  Ibid,  149.  ^  Keilvr*  64. 
f  %  Leon.  174. 

I.  Int. 
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i»  The  firft  of  thcfc  fpccies  of  execution,  is  by  writ  of 
0ofiasadjatufaciendum'i ;  which  addition  diftinguiOies it  ffon^ 
fhe  foimer  capias^  ad  refpondendumy  which  lies  to  compel  aa 
appearance  at  the  beginning  of  a  fuit.  And,  properly  fpeak- 
ing,  this  cannot  be  fued  out  again  il  any  but  fuch  as  were 
liable  to  be  taken  upon  the  former  capias  ^.  The  intent  of  i% 
is,  to  imprifon  the  body  of  the  debtor  till  fatisfa£tion  be  made 
for  the  debt,  cofts,  and  damages :  it  therefore  doth  not  lie 
againft  any  prtvileged  perfons,  peers  or  members  qI  parlia- 
ments nor  againft  executors  or  adminiftrators,  nor  agaiuft 
fuch  other  perfons  as  could  not  be  originally  held  to  bail. 
And  fir  Edward  Coke  alfo  gives  us  a  fingular  inftance  ^> 
where  a  defendant  in  14  £dw.  III.  was  difcharged  from  a  ca^ 
fias  becaufe  he  was  of  fo  advanced  an  age,  qtiod  poenam  im* 
trifonamenti  fuhirt  mn  potefi.  If  an  a£lion  be  brought  againft 
sn  hqfband  and  wife  for  the  debt  of  the  wife,  when  fole, 
and  the  plaintiff  recovers  judgment,  the  eapias  (hall  iiTue  to 
take  both  the  hulband  and  wife  in  execution"':  but,  if  the 
a£Eion  was  originally  brought  againft  herfelf,  when  fole^  and 
pending  the  fuit  (he  marries,  the  capias  {h^ll^ht  awarded 
agarnft  her  only,  and  not  againft  her  huft)and  "•  Tet,  if 
judgment  be  recovered  againft  aii  huiband  and  wife  for  the 
contraA,  nay,  even  for  the  perfonal  mift>ehaviour  ",  of  the 
wife  during  her  coverture,  the  capias  (hall  i0ue  againft  the 
Iiuft»and  only :  which  is  one  of  the  inany  great  privileges  of 
^nglifii  wiyes(i)» 

i  Append.  N®  III.  §  7.  »  Mcor.  704. 

*  3  Rep.  II.     Moor*  767,  •  Cro.  Jac.  31 3, 

'llnft.  2S9.  •i^/i.  513. 

■v 

(i )  Where  both  hufband  and  wife  are  arrefted  upon  mcfne  procefs, 
the  court  will  difcharge  the  wife  upon  motion  and  proof  of  the  mar- 
riage on  common  bail,  unleft  it  is  for  a  debt  cofitradted  fince  her 
aiarriage,  and  (he  has  reprcfcnted  herfelf  to  be  lingle ;  iii  which 
cafe  the  court  will  not  afjift  her,  but  will  leave  her  to  plead  her 
coverture.  5  7*.  .S.  194.  And  where,  after  judgment  agamil 
iuiband  and  wife,  they  are  both  rendered  in  difcharge  of  bail, 
^  fhc  (h^  be  difcharged ;  for  they  are  then  in  the  fame  fituatton  as 
ff  bj^bad  never  been  put  in  for  them,    5  W7^.  ^14. 
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The  writ  of  capias  ad  fatisfaclendttm  is  an  execution  of  th^ 
higheft  nature,  inafmuch  as  it  deprives  a  man  of  his  liberty, 
till  he  makes  the  fatisfaflion  awarded  ;  and  thereforei  when 
a  man  is  once  taken  in  execution  upon  this  writ^  no  other 
procefs  can  be  fued  out  againfi  his  lands  or  goods*  Only  by 
Aatute  a  I  Jac.  I.  c.  24.  if  the  defendant  dies^  while  charged 
in  execution  upon  this  writ,  the  plaintiff  may,  after  his  deaths 
fue  out  a  new  execution  againft  his  lands,  goods,  or  chattels* 
The  writ  is  dire£ted  to  the  (heriiF,  commanding  him  to  take  £  41  r  1 
the  body  of  the  defendant  and  have  him  at  Weftminfteri  on 
a  day  therein  named,  to  make  the  plaintiff  fatisfajlion  for 
his  demand.  And,  if  he  does  not  then  make  fatisfa£lionf 
he  muft  remain  in  cuftody  till  he  does.  This  writ  may  b« 
fued  out,  as  may  all  ether  executory  procefs,  for  cofts^ 
againft  a  plaintiff  as  well  as  a  defendant,  when  judgment  i$ 
had  againft  him* 

When  a  defendant  is  once  in  cuftody  upon  this  procefs, 
he  is  to  be  kept  in  arHa  etfalva  cujlodia  :  and,  if  he  be  after* 
Vards  feen  at  large,  it  is  an  efcape ;  and  the  plaintiff  may 
have  an  a£lion  thereupon  againft  the  (heriff  for'  his  whole 
debt.  For  though,  upon  arrefts  and  what  is  called  mefne  pro- 
cefs, being  fuch  as  intervenes  between  the  commencement 
and  end  of  a  fuit  ?,  the  (heriff,  till  the  ftatute  8  &  9  W.  III. 
c.  27.  might  have  indulged  the  defendant  as  he  pleafed^  fo 
as  he  produced  him  in  court  to  anfwer  the  plaintiff  at  the 
return  of  the  writ :  yet,  upon  a  taking  in  execution,  he  could 
never  give  any  indulgence ;  for,  in  that  cafe,  confinement 
h  the  whole  of  the  debtor's  puniftiment,  and  of  the  fatisfac* 
lion  made  to  the  creditor(2).  Efcapcs  are  either  voluntary,  or 

9  See  page  279* 


(a)  The  objeft  of  imprlfonmcnt  for  debt  is  not  intended  for 
the  punifhmeni  of  the  debtor,  but  to  compel  him  to  diTcharge  the 
debt  o^t  of  property,  fuch  as  money  in  the  fundi,  or  debts  due  ta 
Jiim,  which  cannot  be  reached  by  any  legal  proceft. 

But  execution  ky  imprifonment  i»  confidered  fo  far  a  fatisfaftjon 
of  the  debt,  that  if  the  creditor  rcleafes  the  debtor  from 
^nfinqnent  he  cau^JOt  jiftcrwardi  have  rccourfc  to  any  other 
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sxegligent.  Voluntaiy  are  fuch  as  are  by  the  ezprefs  confent 
of  the  keeper  ;  after  which  he  never  can  retake  his  prifoner 
again  %  (though  the  plaintiff  may  retake  him  at  any  time  %) 
but  the  (heriff  mud  anfwer  for  the  debt.  Negligent  e&apes 
are  where  the  prifoner  efcapes  without  lus  keeper's  knowlege 
or  confent ;  and  then  upon  frefh  purfuitHhe  defendant  may 
be  retaken^  and  the  (heriff  (hall  be  excufed,  if  he  has  him 
again  before  any  a£tion  brought  againft  himfelf  for  the 
cfcape*.  A  refcue  of  a  piifonerfVi  execution,  either  going  to 
gaol  or  in  gaol^  or  a  breach  of  prifon,  will  not  excufe  the 
Iberiff  from  being  guilty  of  and  anfwering  for  the  efcape  \ 
"  for  he  ought  to  have  fuScient  force  to  keep  him,  (ince  he 

may  command  the  power  of  the  county  ^  But  by  (tatute 
32  Geo.  11.  c.  28.  if  a  defendant,  charged  in  execution  for 
any  debt  not  exceeding  xoo/.  will  furrender  all  his  effe£ls 
C  4^^  3  to  his  creditors  (except  his  apparel,  bedding,  and  tools  of  his 
trade,  not  amounting  in  the  whole  to  the  value  of  10/.),  and 
will  make  oath  of  his  punctual  compliance  with  the  (latute^ 
the  prifoner  may  be  difcharged,  unlefs  the  creditor  infifts  on 
detaining  him  ;  in  which  cafe  he  (hall  allow  him  2/.  /^»per 
week,  to  be  paid  on  the  (irft  day  of  every  week,  and  on  failure 
of  regular  payment  the  prifoner  (hall  be  difcharged.  Yet 
the  creditor  may  at  any  future  time  have  execution  againft 
the  lands  and  goods  of  fuch  defendant,  though  never  more 
againft  his  perfon*  And,  on  the  other  hand,  the  creditors 
may,  as  in  cafe  of  bankruptcy,  compel  (under  pain  of  tranf- 
portation  for  feven  years)  fuch  debtor  charged  in  execution 
for  any  debt  under  100/.  to  make  a  difcovery  and  furrender 

*i'i  Rep.5«.     I  Sid.  330.  •  F.N.  B.  ij->. 

'  Stat.  8  &  9  W.  111.  c.  a 7,  »  Cro.  Jac.  419. 

remedy.  In  the  2d  vol.  p.  480.  n.  ( 1 5),  it  is  faid,  that  it  has  been 
held  in  the  court  of  chancery  that  a  creditor  who  had  his  debtor 
in  execution  might  difcharge  him,  and  take  out  a  commiflion  of 
bankrupt  againd  him  ;  but  fince  that  note  was  printed,  the  con- 
trary was  decided  by  the  court  of  king's  bench,  and  that  in  fuch 
a  cafe  the  execution  was  a  fatisfa6Uon  of  the  debt.  Cohen  v.  Cim- 
fLhigham,  H.  1799.       . 

of 
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of  all  his  cffc6t$  for  their  benefit ;  whereupon  he  is  alfo  en- 
titled to  the  like  difcharge  of  hia  perfon  (3). 

If  a  capias  adfatisfaciendum  is  fued  out,  and  a  non  ejl  inveH'^ 
tus  is  returned  thereon,  the  plaintiff  may  fue  out  a  procefs 
againfl:  the  bail>  if  any  were  given  :  who,  we  may  remember^ 
ftipulated  in  this  triple  alternative;  that  the  defendant 
fliouldy  if  condemned  in  the  fuit,  fatisfy  the  plaintiff  his 
debt  and  cofts ;  or,  that  he  fhould  furrender  himfelf  % 
prifoner ;  or,  that  they  would  pay  it  for  him :  as, therefore 
the  two  former  branches  of  the  alternative  are  neither  of 
them  complied  with,  the  latter  muft  immediately  take  place". 
In  order  to  which  a  writ  of  fcire  facias  may  be  fued  out 
againfl:  the  bail,  commanding  them  to  Aew  caufe  why  the  C  417  3 
plaintiff  fhould  not  have  execution  againfl:  them  for  his 
debt  and  damages :  and  on  fuch  writ,  if  they  fliew  no  fuffi« 
cient  caufe,  or  the  defendant  does  not  furrender  himfelf  on 
the  day  of  tbercturn,  or  of  fliewing  caufe,  (for  afterwards  is 
not  fufBcient,)  the  plaintiff  may  have  judgment  againft  the 
bail,  and  take  out  a  writ  of  capias  ad  fatlsfaciendum^  or  other 
procefs  of  execution  againft  them* 

"  Lutw.  1269*  117 3  • 


(3  )  The  creditors  who  can  compel  the  furrender  of  the  debtor's 
effe^s,  and  whp  are  to  have  the  benefit  of  it,  are  only  thofe  who 
have  charged  him  in  execution.  This  flatute  the  32  Geo*  II. 
c.  28.  is  generally  called  the  lords'  ad :  By  the  26  Geo.  Ill,  c.  44. 
the  proviTions  of  it  were  extended  to  200/.,  and  by  the  33  Geo* 
III.  c.  5.  they  have  been  ftiU  further  enlarged  to  300/.  By  the 
37  Geo.  III.  c.  85.  ohe  creditor  fhall  agree  in  writing,  in  order 
to  detain  fuch  a  debtor,  to  make  him  a  weekly  allowance  of  3/.  6d. ; 
and  where  two  or  more  (hall  agree  to  detain  him,  they  (hall  pay 
him  what  the  court  fhall  diredl,  not  exceeding  2/.  a- week  each* 
See  the  claufcs  of  the  aft  in  2  Burn,  tit.  GaoL 

The  prifong-  (hall  never  afterwards  be  liable  to  be  arrelled  on 
any  aflion  for  the  fame  debt,  unlefs  convi£led  of  perjury.  But  a 
prifoner,  to  have  the  benefit  of  this  aft,  muft  petition  the  couit 
from  which  the  procefs  iffued,  upon  which  he  (hall  be  in  cuflody, 
before  the  end  of  the  firft  term  after  he  is  arretted,  unlefs  he  after- 
wards (hews  bis  negled  arofe  from  ignoiancc  or  millake. 

14  2.   TU£ 
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2.  The  neit  fpecies  of  execution  is  againft  the  goods  and 
chattels  of  the  defendant  9  and  is  called  a  writ  oi  fieri  facias"^  ^ 
from  the  words  in  it  where  the  fheriflF  is  commanded^  quod 
fiiri  faclat  dt  ionis^  that  he  caufe  to  be  made  of  the  goods  and 

chattels  of  the  defendant  the  fum  or  debt  recovered^  This 
llcrs  as  well  againft  privileged  perfons,  peers,  CsV.  as  other 
common  perfons :  and  againft  executors  or  adminiftrators 
with  regard  to  the  goods  of  the.  deceafed..  The  (heriff  may 
not  break  open  any  outer  doors  %  to  execute  either  this,  or 
the  former,  writ :  but  muft  enter  peaceably ;  and  may  then 
break  open  any  inner  door,  belonging  to  the  defendant,  in 
order  to  take  the  goods  ^.  And  he^nay  fell  the  goods  and 
chattels  (even  an  eftate  for  years,  which  is  a  chattel  real  *) 
of  the  defendant,  till  he  has  raifed  enough  to  fatisfy  the  judg* 
menC  and  cofts :  firft  paying  the  landlord  of  the  premifes 
upon  which  the  goods  are  found,  the  arrears  of  reiit  then 
due,  not  exceeding  one  year's  rent  in  the  whole  *(4)«  If  part 
only  of  the  debt  be  levied  on  a  fieri  facias^  the  plaintiff  may 
have  a  capias  ad fatisfaciendum  for  thcr  refidue  \ 

3.  A  THIRD  fpecies  of  execution  is  by  writ  of  levari  fa^ 
itasi  which  afiedis  a  man's  goods  and  the  profits  of  his  lands, 
by^:ommanding  the  (heriff  to  levy  the  plaintiff's  debt  on  the 
lands  and  goods  of  the  defendant ;  whereby  the  (heriff  may 
feife  all  his  goods,  and  receive  the  rents  and  profits  of  his 
lands,  till  fatisfadtion  be  made  to  the  plaintiffs  Little  ufe 
is  now  made  of  this  writ ;  the  remedy  by  elegit^  which  takes 

f  ^i3  '\  poffeffionofthe  lands  themfclves,  being  much  more  effedual. 
But  of  this  fpecies  is  a  writ  of  execution  proper  only  to  ec- 

"^  Append.  No  HI.  §  7.  •  Stat.  8  Ann.  c.  14. 

'  5  R^P«  92.  ^  I  Roll.  Abr.  904.  Cio«  £Ii2.  344. 

y  Palm.  54.  ^  Finch.  L..47X, 

»8  Rep.  171. 

(4)  But  the  landlord  muft  make  a  demand  of  the  rent  due  bc« 
fore  the  goods  arc  removed,  or  he  cannot  have  the  benefit  of  the 
ftatute.  .  I  Str.  97.  If  the  (heriff  in  levying  an  execution  has  any 
doubt  whether  the  goods  fhewn  him  are  the  property  of  the  de- 
fendant, he  may  fummon  a  jury,  and  If  the  jury  find  them  to  be 
the  defendant's  property,  the  iherlff  U  indenuified*    4  71 R.  633. 

clcfiallic$| 
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clefiafttcs ;  which  is  given  when  the  iherifF,  upon  a  commati 
writ  of  execution  fued,  returns  that  the  defendant  is  a  bene* 
ficed  clerk,  not  having  any  lay  fee.  In  this  cafe  a  writ  goea 
to  the  biihop  of  the  diocefe,  in  the  nature  of  a  kvari  oxj^i 
Jaciaf^f  to  leyy  the  debt  and  damage  de  bonis  tccJefiafticis^ 
which  are  not  to  be  touched  by  lay  hands:  and  thereupoa 
the  bifhop  fends  out  z  fequeftration  of  the  profits  of  the  clerk's 
benefice,  directed  to  the  churchwardens,  to  coUe£t  the  fan>e 
and  pay  them  to  the  plaintiiT,  till  the  full  fum  be  raifed  ^. 

4.  The  fourth  fpecies  of  execution  is  by  the  writ  of  ^^u 
f;it :  which  is  a  judicial  writ  given  by  the  ilatute  Weftin.2 
13  £dw.  I.  c.  18.  either  upon  a  judgment  for  a  debt,  or  <la« 
mages  \  or  upon  the  forfeiture  of  a  recognizance  taken  ia  the 
king's  court.  By  the  common  law  a  man  could  only  have 
fatisfa£lion  of  goods,  chattels,  and  the  prefent  profits  of 
lands,  by  the  two  lad  mentioned  writs  of  fieri  facias^  or  /r- 
vari  facias :  but  not  the  pofieflion  of  the  lands  themfelves  ; 
which  was  a  natural  confequence  of  the  feodal  principles^ 
which  prohibited  the  alienation,  and  of  courfe  the  incum* 
bring  of  the  fief  with  the  debts  of  the  owner.  And,  wh^i 
the  reftri£iion  of  alienation  began  to  wear  away^  the  confe« 
quence  ftill  continued ;  and  ho  creditor  could  take  the 
poiTeilion  of  lands,  but  only  levy  the  growing  profits :  fe 
that;  if  the  defendant  aliened  his  lands,  the  plaintiff  was 
ottded  pf  his  remedy.  The  ftatute  therefore  granted  this 
writ,  (called  an  elegit^  becaufe  it  is  in  the  choice  or  ele^toa 
of  the  plaintiff  whether  he  will  fue  out  this  writ  or  one  of 
the  former,)  by  whicl^the  defendant's  goods  and  chattels  are 
Qotfold,  but  only  appraifed  ;  and  all  of  theni  (except  oxea 
and  beads  of  the  plough)  are  delivered  to  the  plaintiff,  at  fuch 
reafonable  appraifement  and  price,  in  part  of  fatisfaSion  of 
his  debt.  If  the  goods  are  not  TufHcient,  then  the  moiety  or 
one  half  of  his  freehold  lands,  which  he  had  at  the  time  of  the 
judgment  given ^,  whether  held  in  his  own  name,  or  by  any 
other  in  truft.for  him  2,  are  alfo  to  be  delivered  to  the  plain-  r  41Q  t 
tiff;  to  hold,  till  out  of  the  rents  and  profits  thereof  the  debt 

* Regifif, mg.ico judic,  ii.  aloft  4.  '2  Inft.  395. 

f  S  Bttfflu  cGcI.  Uw.  329.  •  S:ac.  23  Car.  II,  c.  3* 
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be  levied,  or  till  the  defendant's  intereft  be  expired ;  as,  till 
the  death  of  the  defendant,  if  he  be  tenant  for  life  or  in  tail. 
During  this  period  the  plaintiff  is  called  tenant  by  elegit^  of 
whom  we  fpoke  in  a  former  part  of  thefe  commentaries  ^« 
We  there  obfcrvcd  that  till  this  ftatute,  by  the  antient  com- 
mon law,  lands  were  not  liable  to  be  charged  with,  or  feifed 
for,  debts ;  becaufe  by  thefe  means  the  connection  between 
lord  and  tenant  might  be  deftroyed,  fraudulent  alienations 
might  be  made,  and  the  fcrvices  be  transferred  to  be  perform- 
ed by  a  ftranger  :  provided  the  tenant  incurred  a  large  debt, 
fufficient  to  cover  the  land.     And  therefore,  even  by  this  fla- 
tute,  only  one  half  was,  and  naw  is,  fubjefl  to  execution  ; 
that  out  of  the  remainder  fufficient  might  be  left  for  the  lord 
to  diftrain  upon  for  his  fervices.     And,  upon  the  fame  feodal 
principle,  copyhold  lands  are  at  this  day  not  liable  to  be 
taken  in  execution  upon  a  judgment  ^     But,  in  cafe  of  a  debt 
to  the  king,  it  appears  by  magna  carta^  r.  8.  that  it  was  al- 
lowed by  the  common  law  for  him  to  take  pofiefiion  of  the 
lands  till  the  debt  was  paid.     For,  he,  being  the  grand  fu- 
perior^and  ultimate  proprietor  of  all  landed  eftates,  might  feife 
the  lands  into  his  own  bands,  if  any  thing  was  owing  from 
the  vafal ;  and  could  not  be  faid  to  be  defrauded  of  his  fer- 
vices,  when  the  ouller  of  the  vafal  proceeded  from  his  own 
command.     This  execution,  or  feifing  of  lands  by  elegit j  is 
of  fo  high  a  nature,  that  after  it  the  body  of  the  defendant 
cannot  be  taken :  but,  if  execution  can  only  be  had  of  the 
.    «      goods,  becaufe  there  are  no  lands,  and  fuch  goods  are  not  fuf- 
ficient to  pay  the  debt,  a  capias  ad  fatisfaciendum  may  then  be 
had  after  the  elegit;  for  fuch  elegit  is  in  this  cafe  no  more  in 
effedl  than  a  Jieri  faciasu     So  that  body  and  goods  may  be 
taken  in  execution,  or  land  and  goods ;  but  not  body  and 
land  too,  upon  any  judgment  between  fubje£t  and  fubject  in 
the  Gourfe  of  the  common  law.     But 

5.  Upon  fome  profecutions  given  by  ftatute ;  as  in  the 

cafe  of  recognizances  or  debts  acknowleged  on  ftatute  mer- 

[  4ao  ]  chant,  or  ftatutes  ftaple  (purfuant  to  the  ftatutes  i3Edw.I. 

di  mercatorihus^  and  27  £dw.  III.  c.  9.)  \  upon  forfeiture  of 

^  Book  II.  cb,  JO,  M  Roll.  Abr,  %%%,  \  Hob.  5S. 
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thefc,  the  body,  landsi  and  goods,  may  all  be  taken  at  once 
in  execution,  to  compel  the  payment  of  the  debt*    The  pro-  / 
cefs  hereon  is  ufualiy  called  an  extent  or  extendi  facias^  be* 
cJUff;  the  (heriiF  is  to  caufe  the  lands,  tsfc*  to  be  appraifed  to 
their  full  extended  value,  before  he  delivers  ^them  to  the 
plaintilFy  that  it  may  be  certainly  known  how  foon  the  debt 
will  be  fatis(ied^«    And  by  (latute  33  Hen.  VIII.  c.  39.  all 
obligations  made  to  the  king  (hall  have  the  fame  force,  and 
of  confequence  the  fame  remedy  to  recover  them,  as  a  flatute 
ftaple  :  though  indeed,  before  this  (tatute,  the  king  was  in- 
titled  to  fue  out  execution  againd  the  body,  lands,  and  goods* 
of  his  accountant  or  debtor  ^     And  his  debt  (hall,  in  fuing 
out  execution,  be  preferred  to  that  of  every  other  creditor, - 
who  hath  not  obtained  judgment  before  the  king  commenced 
his  fuit"^(5).  The  king's  judgment  alfo  affects  all  lands,  which 
the  king's  debtor  hath  at  or  after  the  time  of  contracting  bis 
debt,  or  which  any  of  his  officers  mentibned  in  the  ftatute' 
1.3  Eliz.  c.  4.  hath  at  or  after  the  time  of  his  entering  on  the 
office  :  fo  that,  if  fuch  officer  of  the  crown  alienes  for  a  valu* 
able  confideration,  the  land  (hall  be  liable  to  the  king*8  debt, 
even  in  the  hands  of  a  bona  fide  purchafor ;   though  the  debt 
due  to  the  king  was  contracted  by  the  vendor  many  years 
aftey  the  alienation  °.     Whereas  judgment  between  fubjeft 
and  fubje£l  related,  even  at  common  law,  no  farther  back  r  421  1 
than  the  firft  day  of  the  term  in  which  they  were  recovered, 
in  refpe£l  of  the  lands  of  the  debtor  \   and  did  not  bind  bis 
goods  and  chattels,  but  from  the  date  of  the  writ  of  execu* 
tion  :    and  now,  by  the  ftatute  of  frauds,  2p  Car.  If.  c.  3. 
the  judgment  (hall  not  bind  the  land  in  the  hands  of  a  bona 

*  F.  N.  B.  i$i.  «  Stat  33  Hen.  V|II.  c.  39.  %  74. 

'  3  Rep.  XI.  »  10  Rep.  55,  56. 


(5)  If  goods  arc  taken  is  execution  by  the  fheriff*  on  u  fieri 
facias  againil  the  king's  debtor,  and  before  they  arc  fold,  an  ex« 
tent  M  the  king's  fuit  iifues  upon  a  bond  given  to  the  crown,  which 
extent  bear*  date  or  tefle  after  the  delivery  of  the  fieri  faciai  to  the 
(heriif,  the  execution  upon  ths fieri fiaciai  (hall  be  completed,  and 
(hall  not  be  defeated  by  the  extent.    4  71  /{.  40s* 
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Jide  purchafor,  but  only  from  the  day  of  adually  Ggning  the 
fame ;  which  is  dire£^ed  by  the  ftatute  to  be  pttndually  en- 
tered on  the  record :  nor  (hall  the  writ  of  execution  bind  the 
goods  in  the  hands  6f  a  ftranger,  or  a  purchafor^  but  only 
from  the  a£lual  delivery  of  the  writ  to  the  fheriif  or  other 
officer,  who  is  therefore  ordered  to  endorfe  on  the  back  of  it 
the  d^y  of  his  recciYing  the  fame. 

These  are  the  methods  which  the  law  of  England  has 
pointed  out  for  the  execution  of  judgments :  and  when  the 
{JaintiflTs  demand  is  futisfied,  either  by  the  voluntary  pay- 

ment  of  the  defendant,  or  by  this  compulfory  procefs,  or 
otherwife,  fatisfadion  ought  to  be  entered  on  the  record,  that 
the  defendant  may  not  be  liable  to  be  hereafter  harafled  a 
fecond  time  on  the  Came  account.  But  all  thefe  writs  of 
execution  muft  be  fued  out  within  a  year  and  a  day  after  the 
judgment  is  entered  ;  otherwife  the  court  concludes  prima 
facie  that  the  judgment  is  fatisfied  and  extin£t :  yet  however 
it  will  grant  a  writ  of  fcire  facias  in  purfuance  of  ftatute 
[  422  ]  Weftm.  2.  13  Edw.  I.  c.  45.  for  the  defendant  to  fliew  caufc 
why  the  judgment  (hould  not  be  revived,  and  execution  had , 
againft  him ;  to  which  the  defendant  may  plead  fuch  matter 
as  he  has  to  allege,  in  order  to  (hew  why  procefs  of  execution 
Ihould  not  be  Iffued  :  or  the  plaintiff  may  ftiil  bring  an  a£^ion 
of  debt,  founded  on  this  dormant  judgment,  which  was  the 
only  method  of  revival  allowed  by  the  common  law  p. 

In  this  manner  arc  the  feveral  remedies  given  by  the  Eng- 
ii(h  law  for  all  forts  of  injuries,  either  real  or  perfonal,  ad- 
miniftered  by  the  feveral  courts  of  juftice,  and  their  refpe£live 
•  officers.  In  the  courfe  therefore  of  the  prefent  volume  we 
have,'  firft,  feen  and  confidered  the  nature  of  remedies,  by 
the  mere  a£k  of  the  parties,  or  mere  operation  of  law,  with- 
out any  fuit  in  courts.  We  have  next  taken  a  view  of  reme- 
dies by  fuit  or  adlion  in  courts  :  and  therein  have  contem- 
plated, firft,  the  nature  and  fpecies  of  courts,  inftituted  for 
the  redrefs  of  injuries  in  general ;  and  then  have  (hewn  in 
.    -what  particular  courts  applicatito  muft  be  made  for  the  re- 

0  Skin.  257.  P  Co.  Litt.  190, 
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drcfs  af  particalar  injuries,  or  the  doArine  of  jurifdi£^ions  and 
cognizance.  Wc  afterwards  proceeded  to  confider  the  na- 
ture and  diftribution  of  wrongs  and  injuries  afFe£ting  every 
fpecics  of  perfonal  and  real  rights,  with  the  refpeftive  reme- 
dies by  fuit,  which  the  law  of  the  land  has  afforded  for  every 
pofiible  injury.  And,  laftly,  we  have  deduced  and  pointed^ 
out  the  method  and  progrefs  of  obtaining  fuch  remedies  in 
the  courts  of  juftice :  proceeding  from  the  firft  general  com- 
plaint or  original  writ ;  through  all  the  ftages  of  procefs^  to  ' 
compel  the  defendant's  appearance ;  and  of  pleadings  Cr  for- 
mal allegation  on  the  one  fide,  and  excufe  or  denial  on  the 
other ;  with  the  examination  of  the  validity  of  fuch  complaint 
or  excufe,  upon  demurrer;  or  the  truth  of  the  fafts  alleged 
and  denied,  upon  ijfue  joined,  and  it's  feveral  trials  ;  to  the 
judgment  or  fentence  of  the  law,  with  refpedl  to  the  nature  and 
amount  of  the  redrcfs  to  be  fpecifically  given :  till,  after  con- 
fidering  the  fufpenfion  of  that  judgment  by  writs  in  the  nature 
of  appeals^  we  have  arrived  at  it's  final  execution  ;  which  puts 
the  party  iu  fpecific  poflTefiion  of  his  right  by  the  intervention 
of  minifterial  officers,  or  elfe  gives  him  an  ample  fatisfadlion,  r  ^23  1 
either  by  equivalent  damages,  or  by  the  confinement  of  his 
body  who  is  guilty  of  the  injury  complained  of. 

This  care  and  circumfpcftion  in  the  Jaw, — in  providing 
that  no  man's  right  (hall  be  afFedled  by  any  legal  proceeding 
without  giving  him  previous  notice,  and  yet  that  the  debtor 
{hall  not  by  receiving  fuch  notice  take  occafion  toefcape  from 
juftice  ;  in  requiring  that  every  complaint  be  accurately  and 
precifely  afccrtaincd  in  writing,  and  be  as  pointedly  and  cx- 
adlly  anfwered  \  in  clearly  Rating  the  queftion  either  of  law 
or  of  faft  ;  in  deliberately  refolving  the  former  after  full  ar- 
gumentative difcuffion,  and  indifputable  fixing  the  latter  4>y 
a  diligent  and  impartial  trial ;  in  corre£ling  fuch  errors  as 
may  have  arifen  in  either  of  thofe  modes  of  decifion,  from 
accident,  miftake,  or  furprize  ;  and  in. finally  enforcing  the 
judgment,  when  nothing  can  be  alleged  to  impeach  it ;«— this 
anxiety  to  maintain  and  reftore  to  every  individual  the  enjoy- 
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ment  of  his  civil  rights,  without  intrenching  upon  thofe  of 
any  other  individual  in  the  nation,  this  parental  folicitude 
which  pervades  our  whole  legal  conftitutioni  is  the  genuine 
offspring  of  that  fpirit  of  equal  liberty  which  is  the  fingular 
felicity  of  Englifhtnen.     Ac  the  fame  time  it  muH  be  owned 
to  have  given  au  handle,  in  fome  degree,  to  thofe  complaints, 
of  delay  in  the  practice  of  the  law,  which  are  not  wholly 
without  foundation,  but  are  greatly  exaggerated  beyond  the 
truth.     There  may  be,  it  is  true,  in  this,  as  in  all  other  de- 
partments of  knowlegc,  a  few  unworthy  profcflbrs :  who  ftudy 
the  fciencc  of  chicane  and  fophlftry  rather  than  of  truth  and 
juftice  ;  and  who,  to  gratify  the  fpleen,  the  difhonefty,  and 
wilfulnefs  of  their  clients,    may  endeavour  to  fcrcen  the 
guilty,  hy  an  unwarrantable  ufe  of  thofe  means  which  were 
intended  to  proteft  the  innocent.     But  the  frequent  difap- 
pointments  and  the  conftant  difcountenance,  that  they  meet 
with  in  the  courts  of  juftice,  have  confined  thefe  men  (to  the 
honour  of  this  age  be  it  fpoken)both  in  number  and  reputation 
to  indeed  a  very  defpicable  compafs. 

Tet  fome  delays  there  certainly  are,  and  muft  unavoid- 
ably be,  in  the  condufk  of  a  fuit,  however  defirous  the  parties 
[  424  ]  and  their  agents  may  be  to  come  to  a  fpeedy  determination, 
Thefe  arife  from  tfie  fame  original  caufes  as  were  mentioned 
in  examining  a  former  complaint^ ;  from  liberty,  property, 
civility,  commerce,  and  an  extent  of  populous  territory: 
which  whenever  we  are  willing  to  exchange  for  tyranny,  po- 
verty, barbarifm,  idlenefs,  and  a  barren  defart,  we  may  then 
enjoy  the  fame  difpatchof  caufes  that  is  fo  highly  extolled  in 
fome  foreign  countries.  But  common  fenfe,and  a  little  ex- 
perience will  convince  us,  that  more  time  and  circumfpeftion 
are  rcquiCte  in  caufes,  where  the  fuitors  have  valuable  and 
permanent  rights  to  lof(?,  than  where  their  property  is  trivial 
and  precaiious,  and  what  the  law  gives  them  to-day,  rriay  be 
feifed  by  their  prince  to-morrow.  In  Turkey,  fays  Montc- 
fquieu  [,  where  little  regard  is  fliewn  to  the  lives  or  fortune^ 

•w  Sec  pa*.  327.  '  So,  L  b.  6.  cb.  2. 
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of  the  fubjedl,  all  caufes  arc  quickly  decided  :  the  baflia,  on 
a  fummary  hearing,  orders  which  party  he  pleafes  to  be  baf- 
tinadoed,  and  ^hen  fends  them  about  their  bufinefs.  But  in 
free  ftates  the  trouble,  expenfe,  and  delays  of  judicial  pro- 
ceedings are  the  priee  that  every  fubjeft  pays  for  his  liberty  : 
and  in  all  governments,  he  adds,  the  formalities  of  law  in- 
creafe,  in  proportion  to  the  value  which  is  fet  on  the  honour, 
the  fortune,  the  liberty,  and  life  of  the  fubjedl. 

From  thefc  principles  it  might  reafonably  follow,  that  the 
Englith  courts  (hould  be  more  fubjcfl:  to  delays  than  thofe  of 
other  nations  5  as  they  fet  a  greater  value  on  life,  on  liberty, 
and  on  property.     But  it  is  our  peculiar  feUcity  to  enjoy  the 
advantage,  and  yet  to  be  exempted  from  a  proportionable  (hare 
of  the  burthen.     For  the  courfe  of  the  civil  law,  to  which 
moft  other  nations  conform  their  pra<flice,  is  much  more 
tedious  than  ours  ;  for  proof  of  which  I  need  only  appeal  to 
the  fuitors  of  thofe  courts  in  England,  where  the  praflicc  of 
the  Roman  law  is  allowed  in  it's  full  extent.     And  particu- 
larly in- France,  not  only  our  Fortefque  '  accufes  (on  his  own 
knowlege)  their  courts  of  moft  unexampled  delays  in  admi- 
niftenng  jufticc :  but  even  a  writer  of  their  own'  has  not  fcru«' 
pled  to  teftify,  that  theiie  were  in  his  time  more  caufes  there 
depending  than  in  all  Europe  befides,  and  fome  of  them  an  r  ^25  1 
-  hundred  years  old.     But  (not  to  enlarge  upon  the  prodigious 
improvements  which  have  been  made  in  the  celerity  of  juftice 
by  the  difufe  of  real  a£lions,  by  the  ftatutes  of  amendment 
and  jeofails  v,  and  by  other  more  modern  regulations,  which 
it  now  might  be  indelicate  to  remember,  but  which  pofterity 
will  never  forget)  the  time  and  attendance  afforded  by  the 
judges  in  our  Englifli  courts  are  alfo  greater  than  thofe  of 
many  other  countries.     In  the  Roman  calendar  there  were  in 
the  whole  year  but  twenty- eiglK  jiidiclal  or  triverbial"   days 
allowed  to  the  praetor  for  deciding  caufes  "^  :  wherejis,  with 

•  de  L.aud»  LL»  C.  53*  licebjt  praetoi't  fart  tria  verba y  do,  dico^ 

*  Bodln.  de  Republ,  I,  6.  f.  6.  addico,     fCalv.  Lex.  185.) 

V  Sec  pag.  407.  V  SpcLnan  of  the  terms,  §  4.  c.  2- 

^  Otherwifa  called  diesfafti  In  fuibus 
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US|  one  fourth  o£  the  year  is  term^time,  in  which  three  courts 
conftantly  (it  for  the  difpatch  of  matters  of  law ;  beCdes  the 
very  clofe  attendance  of  the  court  of  chancery  for  determining 
fuits  in  equity,  and  the  numerous  courts  of  afTife  and  ntji 
prius  that  Gt  in  vacation  for  the  trial  of  matters  of  fa£l.  In- 
deed there  is  no  other  country  in  the  known  world,  that  hath 
an  inftitution  fo  commodious  and  fo  adapted  to  the  difpatch 
of  caufes,  as  our  trials  by  jury  in  tbofe  courts  for  the  decifion 
of  faQs:  in  no  other  nation  under  heaven  does  judice  make 
her  progrefs  twice  in  each  year  into  almoft  every  part  of  the 
kingdom,  to  decide  ypon  the  fpot  by  the  voice  of  the  people 
themfelves  the  difputes  of  the  remoteft  provinces. 

And  here  this  part  of  our  commentaries,  which  regularly 
treats  only  of  redrefs  at  the  common  law,  would  naturally 
draw  to  a  conclufion.  But,  as  the  proceedings  in  the  courts 
of  equity  are  very  different  from  thofe  at  common  law,  and 
as  thofe  courts  are  of  a  very  general  and  extenfive  jurifdiftion, 
it  is  in  fome  meafure  a  branch  of  the  talk  I  have  undertaken, 
to  give  the  ftudent  fome  general  idea  of  the  forms  of  praSice 
adopted  by  thofe  courts.  Thefe  will  therefore  be  the  fubje^ 
of  the  enfuing  chapter. 
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CHAPTER    THE    TWENTY-SEVENTH. 


OF    PROCEEDINGS    in    tHS 
COURTS    OF    EQUITY, 


BEFORE  we  enter  on  the  propofcd  fubjefl:  of  the  cn- 
fuing  chapter,  viz.  the  nature  and  method  of  proceed)* 
ings  in  the  courts  of  equity,  it  will  be  proper  to  recolle£l  the 
obfervations  which  were  made  in  the  beginning  of  this  book  * 
on  the  principal  tribunals  of  that  kind,  acknowleged  by  the 
conftitution  of  England  ;  and  to  premife  a  few  remarks  upon 
thofe  particular  caufes^  wherein  any  of  them  claims  and 
exercifes  a  fole  jurifdidion,  diilinf):  from  and  exclufive  of 
the  other. 

I  HAVE  already  ^  attempted  to  trace  (though  very  concife- 
ly)  the  hiftory,  rife,  and  progrefs,  of  the  extraordinary  court, 
or  court  of  equity,  in  chancery.  The  fame  jurifdiftidn  is 
exercifed,  and  the  fame  fyftem  of  redrefs  purfued,  in  the 
equity  court  of  the  exchequer ;  with  a  diftin£tion  however  as 
to  fome  few  matters,  peculiar  to  each  tribunal,  and  in  which 
the  other  cannot  interfere.  And,  firft,  of  thofe  peculiar  to 
the  chancery. 

I .  Upon  the  abolition  of  the  court  of  wards,  the  care, 
which  the  crown  was  bound  to  take  as  guardian  of  its  infant 
tenants,  was  totally  extinguifhed  in  every  feodal  view ;  but 

•  pag.  45.  50*  78.  *•  pag.  50,  &e, 
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refttlted  to  the  king  in  his  court  of  chancery,  together  with 
the  general  prote£lion^  of  all  other  infants  in  the  kingdom. 
When  therefore  a  fatherlefs  child  has  no  other  guardian,  the 
court  of  chancery  has  a  right  to  appoint  one(i):  and,  from 
all  proceedings  relative  thereto,  an  appeal  lies  to  the  houfe  of 
lords.  The  court  of  exchequer  can  only  appoint  a  guardian 
ad  litem^  to  manage  the  defence  of  the  infant  if  a  fuit  be  com* 
menced  againft  him ;  a  power  which  is  incident  to  the  jurif- 
di£kion  of  every  court  of  juftice** :  but  when  the  intcreft  of  a 
minor  comes  before  the  court  judicially,  in  the  progrefs  of 
a  caufe,  or  upon  a  bill  for  that  purpofe  filed,  either  tribunal 
indifcriminately  will  take  care  of  the  property  of  the  infant. 

2.  As  to  idioU  and  lunatics :  the  king  himfelf  ufed  formerly 
to  commit  the  cuftody  of  them  to  proper  committees^  in  every 
particular  cafe ;  but  now,  to  avoid  folicitations  and  the  very 
ihadow  of  undue  partiality,  a  warrant  is  iffued  by  the  king^ 
under  his  royal  fign  manual  to  the  chancellor  or  keeper  of  his 
feal,  to  perform  this  office  for  him :  and,  if  he  a£ts  impro- 
perly in  granting  fuch  cuflodies,  the  complaint mu(t  be  made 
to  the  king  himfelf  in  council'  (2).  But  the  previous  proceed, 
ings  on  the  commiffion,  to  inquire  whether  or  no  the  party 
be  an  idiot  or  a  lunatic,  are  on  the  law-Hde  of  the  court  of 
chancery,  and  can  only  be  redrefled  (if  erroneous)  by  writ 
of  error  in  the  regular  courfe  of  law. 

3.  The  king,  as  parens  patriae,  has  the  general  fuperin- 
tendcnce  of  aU  charities ;  which  he  exercifes  by  the  keeper  of 
bis  confcience,  the  chancellor.     And  therefore,  whenever  it 

«  F.  N.  B.  »7.  *-8ce  book  I.  cb.  8. 

*  Qo.  Jac.  641,    a  LeVi  163.     T.       '  3  P-  Wms.  io3.  See  Reg.  Br*  zSj. 
Jonss,  qo.. 
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( I )  And  the  court  of  chancery  will  appoint  a  guardian,  to  an  in- 
fant, ^nd  allow  him  a  ful:able  niaint^nan(;e,  on  a  petition,  though 
tlier<?  is  jio  caufe  depending.  Ex  parte  Kent^,^  Bro.  Chan.  Rep* 
SB.     ExpajPte  Saher^  Uld.  500.   Ex  parte  Whitfield^    %  Ath.  315. 

(a)  -Sec  \  vol.  303.  n.  (5). 
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is  neceffary,  the  attorney-general,  at  the  relation  of  fdme  in- 
formant, (who  is  ufually  called  the  relator^)  files  ex  officio  an 
information  in  the  court  of  chancery  to  have  the  charitypro- 
perly  eftablidied.  By  (latute  alfo  43  Eliz.  c.  4.  authority  is 
given  to  the  lord  chancellor  or'^lord  keeper,  and  to  the  chan- 
cellor of  the  duchy  of  Lancafter,  refpc£lively,  to  gr^ntcom- 
miffions  under  their  feveral  feals,  to  inquire  into  any  abufes  [•  4^'  3 
of  charitable  donations,  and  rectify  the  fame  by  decree  ; 
which  may  be  revievired  in  the  refpeclive  courts  of  the  feveral 
chancellors,  upon  exceptions  taken  thereto.  But^  though 
this  is  done  in  the  petty  bag  office  in  the  court  of  chancery^ 
becaufe  the  commiffion  is  there  returned,  it  is  hot  a  proceed- 
ing at  common  law,  but  treated  as  an  original  caufe  in  the 
court  of  equity.  The  evidence  below  is  not  taken  down  in 
writing,  and  the  refpondent  in  his  anfwer  to  the  exceptions 
may  allege  wh.^t  new  matter  he  pleafes  •,  upon  which  they  go 
to  proof,  and  examine  witnefles  in  writing  upon  all  the  mat- 
ters in  iflue:  and  the  court  may  decree  the  refpondent  to 
pay  all  the  cofts,  though  no  fuch  authority  is  given  by  the 
ftatute.  And,  as  it  is  thus  cdnfidered  as  an  original  caufe 
throughout,  an  appeal  lies  of  courfe  from  the  chancellor's 
decree  to  the  houfe  of  peers  ^,  notwithftanding  any  loofe  opi- 
nions to  the  contrary**, 

4.  By  the  feveral  flatutes  relating  to  banlruptSf  z  fum- 
mary  jurifdiftion  i^  given  to  the  chancellor,  in  many  mat- 
ters confequential  or  previous  to  the  commiffions  thereby  di- 
rcfled  to  be  iffued;  from  which  the  ftatutes  give  no  ap- 

On  the  other  hand,  the  jurifdi£Hon  of  the  court  of  chan- 
cery doth  not  extend  to  fome  caufes,  wherein  relief  may  be 

cDuke^schah  ufes,  62.  I iS.  Corporation  of  ^  2  Vern.  Ii8« 

Burtord-i;.   Lenthal.    Cane.  9  May  1743. 


(3)  The  fummary  jurlfdidion  of  the  court  of  equity,  in  cafes 
of  Bankrupt,  .muft  be  perfonally  exercifed  by  the  chancellor,  lord- 
keeper,  or  the  lords  commifiioners  of  the  great  feal.     2  WoodJ. 
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bad  in  the  excliequer.  No  information  can  be  brought^  in 
chancery,  for  fuch  miftakcn  charities,  as  arc  given  to  the 
king  by  the  ftatutes  for  fuppreffing  fuperflitious  ufes.  Nor 
can  chancery  give  any  relief  againft  the  king,  or  direfl  any 
a£k  to  be  done  by  him,  or  make  any  decree  difpofing  of  or 
affediing  his  property  ;  not  even  in  cafes  where  he  is  a  royal 
truftee^  (4).  Such  caufes  muft  be  determined  in  the  court  of 
exchequer,  as  a  court  of  revenue ;  which  alone  has  power 
[  429  3  ^vc^  tl*^  king's  treafure,  and  the  officers  employed  in  its  ma- 
nagement :  uniefs  where  it  properly  belongs  to  the  duchy 
court  of  Lancafter,  which  hath  alfo  a  (imilar  jurifdi£lion  as 
a  court  of  revenue  ;  and,  like  the  other,  confids  of  both  a 
court  of  law  and  a  court  of  isquity* 

In  all  other  matters,  what  is  faid  of  the  court  of  equity  in 
chancery  will  be  equally  applicable  to  the  other  courts  of 
equity.  Whatever  difference  there  may  be  in  the  forms  of 
fra£lice,  it  arifes  from  the  different  conilitution  of  their  offi- 

^  Heggins  V,  York  Buildings*  Com-       Lightboun  «.  Attorney -general.    CatK» 
fany.  Caijc,2^  Cft.  1740.  Reeve  v.  At-       z.  May,  174  J. 
tvfiicy- general.     Cane.  zjiVov.  1741. 


tc 


(4)  •*  Where  the  rights  of  the  crown  are  concerned,  if  they 
extend  only  to  the  fuperintcndance  of  a  public  tru ft,  as  in  the 
•*  cafe  of  a  chanty,  the  king*s  attorney-general  may  be  made  a 
**  party  to  fuilain  thofe  rights  ;  and  in  other  cafes  where  the 
•*  crown  IS  not  in  poffefiion,  a  title  veiled  in  it  is  not  impeached, 
"  and  its  rights  only  incidentally  concerned;  it  has  generally  been 
•*  confidered,  that  the  king's  attorney-general  may  be  made  a 
party  in  rcfped  of  thofe  rights,  and  the  pradiee  has  been  ac- 
cordingly, (i  P,  Wms.  44V.)  But  where  the  crown  is  in 
•'  poffefiion,  or  any  title  is  veiled  in  it  which  the  fuit  feeks  to  di- 
•*  veft,  or  its  rights  are  the  immediate  and  fole  obje£l  of  the  fuit, 
•♦  the  application  muft  be  to  the  king,  by  petition  of  right,  (Reeve 
*•  againft  Attorney-general,  mentioned  in  Penn  v.  lord  Baltimore, 
«•  I  Vef.  445,  446.)  upon  which,  however,  the  crown  may  refer 
it  to  the  chancellor  to  do  right,  and  may  diredl  that  the  attorney- 
general  fhall  be  madt  a  party  to  a  fuit  for  that  purpofe.  The 
queen  has  alfo  the  fame  prerogative.  (2  Roll  Abr.  213.)" 
Mltf,  Trsat.  on  Pleadings  in  Chan, 

14  cers : 
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cers  :  or,  if  they  differ  in  any  thing  more  efiential,  one  o£ 
them  mud  certainly  be  wrong  ;  for  truth  and  juftice  are  al- 
ways uniform,  and  ought  equally  to  be  adopted  by  them  all* 

Let  us  next  take  a  brief,  but  comprehcnfive,  view  of  the 
general  nature  of  equity,  as  now  underftood  andpradifed  in 
cur  feveral  courts  of  judicature.  I  have  formerly  touched 
upon  it '',  but  imperfeftly  it  deferves  a  more  complete  ex- 
plication. Yet  as  nothing  is  hitherto  extant,  that  can  give 
a  ftranger  a  tolerable  idea  of  the  courts  of  equity  fubfifting 
in  England,  as  diftinguifhed  from  the  courts  of  law,  the 
compiler  of  thefe  obfervations  cannot  but  attempt  it  with 
diffidence  :  thofe  who  know  them  beft,  are  too  much  em- 
ployed to  find  time  to  write ;  and  thofe,  who  have  attended  but 
little  in  thofe  courts,  muft  be  often  at  a  lofs  for  materials. 

Equity  then,  in  its  true  atid  genuine  meaning,  is  the 
foul  and  fpirit  of  all  law :  pofitive  law  is  condrued,  and  r/r- 
tional  law  is  made,  by  it.  In  this,  equity  is  fy;ionymous  to 
juftice  ;  in  that,  to  the  true  fenfe  and  found  interpretation 
of  the  rule.  But  the  very  terms  of  a  court  of  equity,  and  a 
court  of  Az^Ei;,  as  contrafted  to  each  other,  are  apt  to  confound 
and  miflead  us :  as  if  the  one  judged  without  equity,  and 
the  other  was  not  bound  by  any  law.  Whereas  every  defini-  , 
tion  or  illuftration  to  be  met  with,  which  now  draws  a  line 
between  the  two  jurifdidlions,  by  fetting  law  and  equity  in 
oppofition  to  each  other,  will  be  found  either  totally  erro- 
neous, or  erroneous  to  a  certain  degree.  l  '^3^  J 

I.  Thus  in  the  firft  place  it  is  faid  ^,  that  it  is  the  bufi- 
nefs  of  a  court  of  equity  in  England  to  abate  the  rigour  of 
the  common  law.  But  no  fuch  power  is  contended  for.  Hard 
was  the  cafe  of  bond-creditors,  whofe  debtor  devifed  away  his 
Teal  eftatQ;  rigorous  and  unjuft  the  rule,  which  put  the  de- 
vifee  in  a  better  condition  than  the  heir  ^i  yet  a  court  of 
equity  had  no  power  to  interpose.  Hard  is  the  common 
Jaw  ftill  fubfifting,  that  land  devifed,  or  defcendingto  theheir^ 

*  Vol.  I*  introd.  §  2  &  3.  a/  cak,  »  Sec  Vol,  II.  ch,  23.  pag  378, 

'  Lord  Kaims.  princ*  of  e^uit«  44. 

(haU 
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fhall  riot' be  liable  to  fimplc  contraft  debts  of  the  anceftor  or 
dcvifor",  although  the  money  was  laid  out  in  purchafing 
the  very  land ;  and  that  the  father  (hall  never  immediately 
facceed  as  heir  to  the  real  eftate  of  the  fon  ^ :  but  a  court  of 
equity  can  give  no  relief;  though  in  both  thefe  inflances  the 
artificial  reafon  of  the  law^  arifing  from  feodal  principles,  has 
long  ago  entirely  ceafed*  The  like  may  be  obfervcd  of  the 
defcent  of  lands  to  a  remote  relation  of  the  whole  bloody  or 
even  their  efcheat  to  the  lord,  in  preference  to  the  owner's 
half-brother  P;  and  of  the  total  ftop  to  all  juftice,by  caufing 
the  parol  to  dimur'^,  whenevct  an  infant  is  fued  as  heir  or  is 
party  to  a  real  a£lion.  In  all  fuch  cafes  of  pofitive  law,  the 
courts  of  equity,  as  well  as  the  courts  of  law,  muft  fay  with 
XJlpian  ',  **  ioc  quidem  per  quam  duram  eflyfed  ita  Uxjcripta  tJlP 

1.  It  is  faid  •,  that  a  court  of  equity  determines  according 
to  the  fpirit  of  the  rule,  and  not  according  to  the  ftriflnefs  of 
the  letter.     But  fo  alfo  does  a  court  of  lawl     Both,  for  in- 
ftance,  are  equally  bound,  and  equally  profefs,  to*  interpret 
(latutes  according  to  the  true  intent  of  the  Icgiflature.    In  ge- 
meral  laws  all  cafes  cannot  be  forpfeen  ;  or,  if  forefecn,  can- 
Dot  be  exp#e{red:  feme  will  arife  that  will  fall  within  the 
C  431  ]  meaning,  though  not  within  the  words,  of  the  legiflator ;  and 
others,  which  may  fall  within  the  letter,  may  be  contrary  to 
his  meaning,  though  not  exprefsly  excepted.     Thefe  cafes, 
thus  out  of  the  letter,  are  often  faid  to  be  within  the  equity, 
of  an  a£k  of  parliament ;  and  fo  cafes  within  the  letter*are' 
frequently  out  of  the  equity.     Here  by  eqxniy  we  mean  no^ 
thing  but  the  found  interpretation  of  the  law  ;  though  the 
•words  of  the  law  itfelf  may  be  too  general,  too  fpecial,  or 
otherwife  inaccurate  or  defeftive.    Thefe  then  are  the  cafes 
'  Hvhich,  as  Grotius  *  Ciys,  **  lest  non  exaEle  definite  fed  arlHt'iQ 
•*  honi  viri  ptrimiUt ;"  in  order  to  find  out  the  true  fenfe  and 
*  in'etining  of  th^lawgivcr,  from  every  other  topic' of  conftruc- 
■  tion.     But  there  is  not*a  fingle  rule  of  interpreting  laws, 

"  Sec  vol.  II.  ch.  15.  pag.  243,  244.  ^  See  pag  3C0, 

s^  23.  pag.  377.  ^  '  i7-4o-  9-  »•*• 

•  Jb\d.  ch.  14.   pag.  208.  '  Lord  Kiifnst.-priftC"of«quk;  177. 

'  Ibid.  pag.  227.  ^  dt  ae^ultste,    ^  3. 

whether 
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whether  equitably  or  f\.x\(\\ji  that  is  not  equally^  ufed  by  the^ 
judges  in  the  courts  both  of  law  and  equity :'  the  conftruflton 
mud  in  both  be  the  fame :  ori  if  they  diffeti  it  is  only  as  one 
court  of -law  may  alio  happen  to  differ  from  another.  Each 
endejivours  to  fix  and  adopt  the  true  fenfe  of  the  law  in  quef* 
tion  -y  neither  can  enlarge,  dimini&f  or  alter,  that'fenfe  in  a 
Angle,  title. 

3.  Again,  it  hath  been  fald",  thdt  fraud,  accident^  and 
tru^  are  the  proper  ainl  peculiar  objefts  of  a  court  of  equity* 
But  every  kind  of  fraud  is  equally  cognizable,  and  equally  ad* 
verted  to»  in  a  court  of  la^w :  and  fome  frauds  are  congpiz** 
able  only  there ;  as  fraud  in  obtaining  a  devife  of  lands,  which 
is  always  font  out  of  the  equity  courts  to  be  there  deter^ 
mined.     Many  accidents  are  alfo  fupplied  in  a  court  of  law; 
as,  lofs  of  deeds,  millakes  in  receipts  or  accounts*  wrong 
payments,  deaths  which  make  it  impofhble  to  perform  a  con- 
dition literally,  and  a  multitude  of  other  contingencies: 
and  many  cannot  be  relieved  even  in  a  court  of  equity  \  as, 
if  by  accident  a  recovery  is  ill  fufFered,  a  devife  ill  exe- 
cuted, a  contingent  remainder  dedroyed,  or  a  power  of  leafing 
omitted  in  a  family  fettlement,     A  technical  trujt,  indeed, 
created  by  the  limitation  of  a  fecond  ufe,  was  forced  into 
the  courts  of  equity,  in  the  manner  formerly  mentioned'^:  [  432  3 
and  thb  fpccies  of  trufts,  extended  by  inference  and  conftruc- 
tion,  have  ever  (ince  remained  as  a  kind  of  fiecu Hum  in  thofe 
courts.     But  there  are  other  truds,  which  are  cognizable  in 
a  court  of  law  :  as  depofits,  and  all  manner  of  bailments  ; 
and  efpecially  that  implied  contract,  fo  highly  beneficial  and 
ufeful,.of  having  undertaken  to  account  for  money  received 
to  another's  ufe  *,  which  is  the  ground  of  an  aft  ion  on  the 
cafe  almod  as  univcrfally  remedial  as  a  bill  in  equity. 

4«  Once  more  *,  it  has  been  faid  that  a  court  of  equity  i« 
tiot  bound  by  rules  or  precedents,  but  a£ts  from  the  opinioq 
of  the  judge  ^,  founded  on  the  circumdauces  of  every  parti*. 

•  I  Rol.  Abr.  374.  4  Ind.  S4,  so      ^    *  See  pag.  163. 
Mod.  f.  ^  This  i«  ftated  by  Mr.  Sdden  (Ta- 

V  Book  IL  ch.  10,  Uc*talk>  tie.  ei^uity)  wirh  more  plea- 

fantrjr 
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colar  cafe.     Whereas  the  fyftem  of  our  courts  of  equity  is  a 
laboured  conne^ied  fyftem,   governed  by  eilablifhed  rules, 
and  bound  down  by  precedents,  from  which  they  do  not  de- 
part, although  the  reafon  of  fome  of  them  may  perhaps  be 
liable  to  objection.     Thus  the  refufing  a  wife  her  dower  in 
a  truft-eftate  %   yet  allowing  the  hufband  his  curtefy :  the 
holding  tha  penalty  of  a  bond  to  be  merely  a  fecurity  for  the 
debt  and  intereftj  yet  confidering  it  fometimes  as  the  debt  it- 
felf,  fo  that  the  intereft  (hall  not  exceed  that  penalty  *■  (5),  t}ie 
diftinguiihing  between  a  mortgage  at  Jive  per  cent,  with  a 
claufe  of  redu£lion  to  Jour^  if  the  intereft  be  regularly  paid, 
and  a  mortgage  zt /our  per  cent,  with  a  claufe  of  enlargement 
tojivcj  if  the  payment  of  the  intereft  be  deferred;  fo  that  the 
former  (hall  be  deemed  a  confcientious,  the  latter  an  unright- 
eous, bargain  ^ :  all  thefe,  and  other  cafes  that  might  be  in- 
ftanced,  are  plainly  rules  of  poGtive  law;  fupported  only  by 
C  433  ]  '^^  reverence  that  is  (hewn,  and  generally  very  properly 
(hewn,  to  a  feries  of  former  determinations ;  that  the  rule 
of  property  may  be  uniform  and  fteady.     Nay,  fometimes  a 
precedent  is  fo  ftri£\ly  followed,  that  a  particular  judgment, 
founded  upon  fpecial  circumftances  ^,  gives  rife  to  a  general 
rule. 

In  (hort,  if  a  court  of  equity  in  England  did  really  a£t, 
as  many  ingenious  writers  have  fuppofed  it  (from  theory) 
to  do,  it  would  rife  above  all  law,  either  common  or  fta- 
tute,  and  be  a  moft  arbitrary  leglilator  in  every  particular 
cafe.  No  wonder  they  are  fo  often  miftaken.  Grotius, 
or  PuflFendorf,  or  any  other  of  the  great  mafters  of  jurifpru- 
dence,  would  have  been  as  little  able  to  difcover,  by  their 

■ 

fantry  than  truth.    "  For  iat»f  we  have  <<  foot^  a  third  an  indiiFerent  foot.     It 

«  a  meafure,  and  know  what  to  truft  *'  is  the  fame  thing  with  the  chancel' 

**  to :  equity  is  according  to  the  confci-  <'  lor^s  confcience** 

<*  ence  of  him  that  is  chancellor ;  and,  ■  2  P.  Wms.  640 .   See  vol.  II.  pag. 

«*  as  that  is  larger  or  narrower,   fo  is  337. 

««  equity.   'Tis  all  one;  as  if  they  fliould  *  Salk.  1 54. 

<<  make. the  ftandard  for  the  qieafure  a  ^2.  Vern.  289.  3x6.     3  Atk.  520. 

<(  chancellor's  foot.  What  an  uncertain  ^  See  the  cafe  of  Fofter  and  Mont, 

«  mcafure  would  this  be !  One  chancel-  i  Vern.  473.'  with  regard  to  the  aodif. 

*^  callor  has  a  long  foot,  another  a  ihort  pofed  refiduum  of  perfonal  eftates. 


(5)  See  2  vol.  341.  a.  (16}. 
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own  light,  the  fyftcm  of  a  court  of  equity  in  England,  as  the 
fyftem  of  a  court  of  law :   cfpecially,  as  the  notions  beforc- 
inentioned,  of  the  chara£ler,  power,  and  pra£lice  of  a  court 
of  equity,  were  formerly  adopted  and  propagated  (though  not 
with  approbation  of  the  thing)  by  our  principal  antiquaries 
and  lawyers;  Spelman  *^,  Coke**,  Lambard  ^  andSeldon^, 
and  even  the  great  Bacon  ^  himftrlf.     But  this  was  in  the  in- 
fancy of  our  courts  of  equity,  before  their  jurifdiftion  was 
fettled,  and  when  the  chancellors  themfelves,  partly  from 
their  ignorance  of  law,  (being  frequently  biftiops  orftatefmen,) 
partly  from  ambition  and  luft  of  power,  (encouraged  by  the 
arbitrary  principles  of  the  age  they  lived  in,)  but  principally 
from  the  narrow  and  unjufl  decifions  of  the  courts  of  law^ 
had  arrogated  to  themfelves  fuch  unlimited  authority,  as  hath 
totally  been  difclaimed  by  their  fucceflbrs  for  now  above  a  cen- 
tury paft.   The  decrees  of  a  court  of  equity  were  then  rather 
in  the  nature  of  awards,  formed  on  the  fudden  pro  re  naia$ 
with  more  probity  of  intention  than  knowlegc  of  the  fubje£l; 
founded  on  no  fettled  principles,  as  being  never  deHgncd,  [  434  3 
and  therefore  never  ufed,  for  precedents.     But  the  fyftems 
of  jurifprudence,  in  our  courts  both  of  law  and  equity,  are 
now  equally  artificial  fyftcms,  founded  in  the  fame  principles 
of  juflicc  and  pofitive  law  ;  but  varied  by  different  ufages  in 
the  forms  and  mode  of  thtrir  proceedings :  the  one  being  ori- 
ginally derived  (though  much  reformed  and  improved)  from 
the  feodal  cudoms,  as  they  prevailed  in  different  ages  in  the 
Saxon  and  Norman  judicatures ;  the  other  (but  with  equal 
improvements)  from  the  imperial  and  pontifical  formularieSf' 
introduced  by  their  clerical  chancellors. 

The  fuggeftlon  indeed  of  every  bill,  to  give  jurifdiSioti 
to  the  courts  of  equity  (copied  from  thofe  early  times)  i« 
t)iat  the  complainant  hath  no  remedy  at  the  common  law« 

^  ^ae  iftfuTftmii  trihurtaRhus  muifi  €•  prout  fuae 'ulJebitur  prudtnliae,     (CUJu 

iigvm  camne  de^ernunt  jndkety  folu$  (fi  loS*) 
ret  txtgtret)  cobiiet  cancdUriui  ex  arhi»  *  See  pag.  4)  $5* 

trioy  nee  alitir  decrtt'n  tenetur  Juae  curiae  *  j^rcbeion*  71,  7*,  73« 

vel/ui  ipjtutj  ^uiftf  eJucente  nova  rationtf  >  ubifupra, 

recognojiat  quat  vo/ueritf  mtttft  it  deitat  ^  DtAkgm»  Scum,  /.  8.  r.  3. 

But 
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that  law :  as  in  cafe  of  the  privileges  of  embaiiadoTS  <"| 
hoflages^  or  ranfom- bills  "  (6}.  In  mercantile  tranfa£kions  they 
follow  the  marine  law  ^,  and  argue  from  the  tifages  and  au- 
thorities received  in  all  maritime  countries.  Where  they  ex- 
ercife  a  concurrent  jurifdiflion,  they  both  fdlldw  the  law  of 
the  proper  yjri/m  ? :  in  matters  originally  of  ecclejialtical 
cognizance,  they  both  equally  adopt  the  canon  or  imperial 
law,  according  to  the  nature  of  the  fubje£l  "^ ;  and,  if  a  quef* 
tion  came  before  either,  which  was  properly  the  obje£l  of  a 
foreign  municipal  law,  they  would  both  receive  information 
what  is  the  rule  of  the  country '  ^  and  woi4d  both  4ecide  ac* 
cordingly. 

Such  then  being  the  parity  of  law  and  reafon  which  go* 
verns  both  fpecies  of  courts,  wherein  (it  may  be  afked)  does 
their  efiential  difference  confift  f  It  principally  confifts  in 
the  different  modes  of  adminiftering  juftice  in  eacl^ ;  in  the 
-  mode  of  proof,  the  mode  of  trial,  and  the  mode  of  relief. 
Upon  thefe,  and  upon  two  other  accidental  grounds  of  ju- 
Tifdi£tion,  which  were  formerly  driven  into  thofe  courts  by 
narrow  decifions  of  the  courts  of  law,  viz.  the  true  con- 
ftru£lions  of  fecurities  for  money  lent,  and  the  form  and  ef* 

[  437  3  f^^  of  a  truft  or  fecond  ufe;  upon  thefe  main  pillars  hath 
been  gradually  ere£led  that  ftruAure  of  jurifprudence,  which 
prevails  in  our  courts  of  equity,  and  is  inwardly  bottomed 

*  '  upon  the  fame  fubftantial  foundations  as  the  legal  fyftera 

which  hath  hitherto  been  delineated  in  thefe  commentaries; 
however  different  they  may  appear  in  their  outward  form, 
from  the  different  tafte  of  their  archite&s. 

I.  And,  firft,  as  to  the  mode  of  proof.  When  facts,  or 
their  leading  circumdances,  reft  only  in  the  knowlege  of  the 
party,  a  court  of  equity  applies  itfelf  to  his  confciencej  and 

»  Sec  vol.  I.  page  25^*  459.  461.  467. 
"  Ricord  «.  Bettenham.  Tr.  5  Geo.  '  See  yol.  II.  jpage  51 3* 

III.  B.  R.  <  Ihid.  504. 

•^  See  vol.  !•  page  75.  vol  TI.  page  '  Ikid.  463* 


(6)  By  the  23  Geo.  til.  c.  25.  all  oontrad^  for  the  ran- 
fom  of  a  captured  Ihip,  or  the  goods  on  bostrd,  are  rendered  abfo- 
lutcly  iPoid» 

rj  .  purges 
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purges  him  upon  oath  with  regard  to  the  truth  of  the  trtnf* 
zStion ;  ztii,  that  bei^g  once  difcoveredi  the  judgment  is  the 
fame  in  equity  as  it  ilirould  have  been  at  law.  But,  for  want 
of  thisdifco?ery  at  lawj  the  courts  of  equity  have  acquired  a 
concurrent  jurifdidion  with  every  other  court  in  all  matters 
of  account  ^  As  incident  to  accounts,  they  take  a  concur* 
rent  cognizance  of  the  adminiftration  of  perfonal  aflets  % 
confequently  of  debts^  legacies^  the  diftribution  of  the  refi- 
due,  and  the  condu£l  of  executors  and  adminidrators ".  As 
incident  to  accounts,  they  alfo  take  the  concurrent  jurif* 
di£lion  of  tithes,  and  all  que(li6ns  relating  thereto^ ;  of  all 
dealings  in  partnership ",  and  many  other  mercantile  tranf* 
anions ;  and  fo  of  bailiffs,  receivers,  fadors,  and  agents^  It: 
would  be  endlefs  to  point  out  all  the  feveral  avenues  in  hu« 
man  affairs,  and  in  this  commercial  age^  which  lead  to  or 
end  in  accounts* 

From  the  fame  fruitful  fourCe,  the  compulfive  difco^er^ 
upon  oath,  the  courts  of  equity  have  acquired  a  jurirdi£tionr 
over  almoft  all  matters  of  fraud  * ;  all  matters  in  the  private 
knowlege  of  the  party,  which,  though  concealed,  are  bind- 
ing in  confcience ;  and  ail  judgments  at  law,  obtained 
through  fuch  fraud  or  concealment.  And  this,  not  by  im- 
peaching or  reverfing  the  judgment  itfelf,  but  by  prohibiting  [  438  3 
th^  plaintiff*  from  taking  any  advantage  of  a  judgment,  ob* 
tained  by  fupprefling  the  truth  *  $  and  which,  had  the  fame 
1z&$  appeared  on  the  trial,  as  now  are  difcoveredy  be  would 
never  have  obtained  at  all. 

t.  As  to  the  mode  of  trial.  This  is  by  interrogatories 
adminifteredto  the  witnefles,  upon  which  their  depofitions are 
taken  in  writing,  wherever  they  happen  to  tefide*  If  there- 
fore the  caufe  arifes  in  a  foreign  country,  and  the  witnefles 
reflde  upon  the  fpot ;  if  in  Caufes  arifing  in  England,  the 


•  I  Chtn.  CaC.  57.  f  %  Vcrn*  638* 

»  ft  p.  W*'.  145.  »  1  Chan.  Caf.  46. 

•>  2  ChiMi*  Cif.  151.  * 3 P.Wmt.  14S.  Ycar.book,i2£i/w. 

^  1  Eqa.  Caf.  abr.  367.  ^.  37.  fJ,  »i. 

*  ft  V«riu  »77« 

1 1  a  witnefles 
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witnefles  anre  abroadj  or  ihortly  to  leave  tbc  kmgdom ;  or  if 
wttncflcs  rcCding  at  home  are  aged  or  infirm;  any  of  tbcfe 
cafes  lays  a  ground  for  a  court  of  equity  to  grant  a  commit 
Con  to  examine  them,  and  (tn  confequence)  (7)  to  exercife 
the  fame  jurifdi&ion,  vhich  might  have  been  exercifed  at 
tiWy  if  the  witnefles  could  probably  attend* 

3.  With  refpcft  to  the  mode  of  relief.  The  want  of  a 
more  fpecific  remedy,  than  can  be  obtained  in  the  courts  of 
law,  gives  a  concurrent  jurifdi£tion  to  a  court  of  equity  in  a 
great  variety  of  cafes.  To  inflance  in  executory  agreements. 
A  court  of  equity  will  compel  them  to  be  carried  into  ftrid 
,  execution  ^9  unlefs  where  it  is  improper  or  impof&ble ;  in* 
ftead  of  giving  damages  for  their  non-*performaoce»  And 
hence  a  fidlion  is  eftabKflied,  that  what  ought  to  be  done 
(hall  be  confidered  as  being  adually  done%  and^ihall  relate 
b'ack  to  the  time  when  it  ought  to  have  been  done  origi- 
nally :  and  tliis  fidion  is  fo  dofely  purfued  through  all  its 
confequenceSf  that  it  necefiarily  branches  out  into  many 
rules  of  jurifprudence,  which  form  a  certain  regular  fyftenir 
So,  of  wade,  and  other  fimilar  injurieSi  a  court  of  eqoity 
takes  a  concurrent  cognizance,  in  order  to  prevent  them  by 
injun£tion  '.  Over  queftions  that  may  be  tried  at  law,  in  a 
great  multiplicity  of  a£lions,  a  court  of  equity  aflumes  a  jurif- 
t  439   ]  diclion^  to  prevent  the  expenfe  and  vexation  of  endlefslitiga- 

fc  Eqo.  CaCabr.  16.    *  3  ?•  Wm«.  215.     ^  i  Ch.  Rep,  14.  a  Chan.  Caf.  jj* 


(7)  It  18  not  corre^y  that  where  a  court  of  equity  will  grant  a 
eomtniflion  to  examine  witnefles,  whofe  attendance  cannot  b« 
proaired  to  give  teftimony  in  a  court  of  common  law,  it  will  in 
fuch  cafe  alfo  grant  relief.  For  though  it  is  very  ufual  to  file  a 
bill  praying  a  difcovery,  and  that  a  commiiBon  may  be  iifued  to 
eicamine  wrtneiTes  who  live  abroad,  no  doubt  can  be  entertained  that 
if  the  bill  proceeded  to  pray  relief,  and  that  relief  was  fuch  as  a 
court  of  law  was  fully  competent  to  adminider,  a  demurrer  to  the 
bill  would  hold,  unlefs  it  was  a  cafe  where  the  courts  exercife  a 
concurrent  }unfdi6Uon. 

tions 
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tions  and  fuits^.'In  various  kinds  of  frauds  it  aflumes  a  con« 
current  ^jurifdifkion,  not  only  for  the  fake  of  a  difcovery, 
but  of  a  more  excenGve  and  fpecific  relief:  as  by  fetting 
afide  fraudulent  deeds  ^^  decreeing  fe-conveyances  ^,  or  di-  . 
re£ting  an  abfolute  conveyance  merely  to  (land  as  a  fecurity^* 
And  thusy  laftly,  for  the  fake  of  a  more  beneficial  a/nd  com- 
plete relief  by  decreeing  a  fale  of  lands^,  a  court  of  equity 
holds  plea  of  all  debts,  incumbrances,  and  charges,  that  may 
aifedl  it  or  iifue  thereout. 

4.  The  true  conftruftion  oifsfurities  for  money  lent  is  ano- 
ther fountain  of  jurifdi£tion  in  courts  of  equity.  When  they 
held  the  penalty  of  a  bond  to  be  the  form,  and  that  in  fub* 
fiance  it  was  only  as  a  pledge  to  fecure  the  repayment  of  the 
fum  hdnasjidt  advanced,  with  a  proper  compenfation  for  the 
ufe,  they  laid  the  foundation  of  a  regular  feries  of  determi- 
nations, which  have  fettled  the  dodlrine  of  perfonal  pledges 
or  fecurities,  and  are  equally  applicable  to  mortgages  of  real 
property.  The  mortgagor  continues  owner  of  the  land,  the^  ' 
mortgagee  of  the  money  lent  upon  it :  but  this  ownerfliip  is 
mutually  transferred,  and  the  mortgagor  is  barred  from  re- 
demption, if,  when  called  upon  by  the  mortgagee,  he  does 

not  redeem  within  a  time  limited  by  the  court ;  or  he  may 
when  out  of  poflcffion  be  barred  by  length  of  time,  by  analogy 
to  the  ftatute  of  limitations. 

5.  The  Form  of  a  trujl^  or  fecond  ufe,  gives  the  courts  of 
equity  an  exclufivc  jurifdi£lion  as  to  the  fubje£k-matter  of  all 
fettlements  and  devifes  in  that  form,  and  of  all  the  long  terms 
created  in  the  prefent  complicated  mode  of  conveyancing. 
This  is  a  very  ample  fource  of  jurifdidion  :  but  the  truft  is 
governed  by  very  nearly  the  fame  rules,  as  would  govern  the 
eftate  in  a  court  of  law',  if  no  truftee  was  interpofcd ;  and,     ^ 

by  a  regular  pofitive  fyftem  eftabliflied  in  the  courts  of  equity,  [  440  2 

•  X  Vera.  30S.  Prtc,  Chan.  261.  >  t  Vern.  %yi.  .  »    - 

I  P.  Wms.  672.  Stra.  404.  *  2  Vern.  84. 

'  a  P.  Wmi.  1 56.  »  I  Eqo.  Caf.  abr.  337. 

%  1  Vera.  32,  X  P.  Wmt.  239.  '  2  P.  Wau-  645, 66S,  669. 

J  i  3  the 
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the  doQiine  of  trufts  is  now  reduced  to  as  great  a  certaitity  aii 
that  of  legal  eftatcs  in  th^  courts  of  the  common  law. 

These  are  the  principal  (for  I  omit  the  minuter)  grounds 
*  of  the  jurifdidion  at  prefent  exercifed  in  our  courts  oi*equity: 
which  differ,  we  fee,  very  confiderably  from  the  notions  en- 
tertained by  ftrangers,  and  even  by  thofe  courts  themfelves 
before  they  arrived  to  maturity ;  as  appears  from  the  princi- 
ples laid  down,  and  the  jealouGes  entertained  of  their  abufe, 
by  our  early  juridical  writers  cited  in  a  former  ^  page ;  and 
which  have  been  implicitly  received  and  banded  doMn  by 
fubfequent  compilers,  without  attending  to  thofe  gradual 
acceflions  and  derelidions,  by  which  in  th6  courfe  of  a  cen? 
tury  this  mighty  riv^r  hath  imperceptibly  (hifted  it'-s  channel. 
Lambard  in  particular,  in  the  reign  of  queen  Elizabeth^ 
lays  it  down  %  that  ^*  equity  (hould  not  be  appealed  unto^ 
^*  but  only  in  rare  and  extraordinary  matters :  and  that  a 
<<  good  chancellor  will  not  arrogate  authority  in  every  com- 
*'  plaint  that  (hall  be  brought  before  him,  upo^  whs^tfoever 
'<  fuggeftion :  and  thereby  both  overthrow  the  authority  of 
**  the  courts  of  common  law,  and  bring  upon  ipen  fuch  ^ 
^'  confufiou  and  uncertainty,  as  hardly  any  nian  fliould  know 
"  how  or  how  long  to  hold  his  own  aflured  to  him  "  And 
certainly,  if  a  court  of  equity  were  ftill  at  fea^  and  floated 
upon  the  occafioual  opinion  which  the  judge  who  happened 
to  prefide  might  entertain  of  confcience  in  every  particular 
^afe,  the  inconvenience,  that  would  arife  from  this  uncer- 
tainty, would  be  a  worfe  evil  than  .any  bardfhip  that  could 
follow  from  rules  too  drift  and  inflexible.  It's  powers  would 
bave  become  too  arbitrary  to  have  been  endured  iu  a  country 
ike  this  %  which  boafls  of  being  go.verned  in  all  refpe£ls  by 
Jaw  and  not  by  will.  But  fince  the  time  when  Lambard 
wrote,  a  fet  of  great  and  eminent  lawyers  f,  who  have  fac- 
^efiiv^ly  held  the  great  feal,  have  by  degrees  ere&ed  the  fy(- 
tem  of  relief  admin iftcred  by  a  court  of  equity  into  a  regular 
(  44'  J  fcience,  which  cannot  be  attained  without  ftudy  and  exp^ 

■  See  p»ge  433.  "  2  P.  Wms.  685,  686. 

■  JrcbdiJi,  7  V  7^-  'See  pa^e  5^,  55,  ^jS. 

rience« 
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rtencCf  ttij  more  than  the  fcience  of  law :  but  from  which,, 
when  tinderdoody  it  may  be  known  what  remedy  a  fuitor  i^ 
entitled  to  expt£ly  and  by  what  mode  or  fuft,  ^s  readily  and 
with  as  mnch  precifioni  in  a  court  of  equity  as  in  a  court  of 
law. 

It  were  niach  to  be  wiihed,  for  the  fake  of  certainty,  peace, 
and  jttftice,  that  each  court  wouM  as  far  as  poflible  follow  tb^ 
other,  in  the  beft  and  mofi  efFc£lual  rules  for  attaining  thofe 
defirable  ends*  It  is  a  maxim  that  equity  follows  the  law  ^ 
and  in  former  days  the  laws  has  not  fcrupled  to  follow  even 
that  equity,  which  was  laid,  down  by  the  clerical  chancellors*  ' 
Every  one,  who  is  converfant  in  our  ancient  books,  knows 
.that  many  valuable  improvements  in  the  ftate  of  our  tenures 
(efpecially  in  leafeholds^  and  copyholds  0  ^^^  the  forms  of 
adminiftering  juftice  •,  have  arifcn  from  this  fingle  reafon^ 
that  the  fame  thing  was  conllantly  effe£led  by  means  of  a 
fuhp^na  in  the  chancery.  And  fure  there  cannot  be  a  greater 
folecifm,  than  that  in  two  fovereign  independent  courts  efta* 
bliihcd  in  the  fame  country,  exercifing  concurrent  jurifdic<*> 
tion,  and  over  the  fakne  fubje^matter,  there  ihould  exift  in 
a  fingle  inftance  two  different  rules  of  property,  claihing  wit& 
or  contradiding  each  other. 

It  would  carry  me  beyond  the  bounds  of  my  prefent  pur* 
pofe,  to  go  farther  into  this  matter.  I  have  been  tempted  to 
go  fo  far,  becaufe  (Irangers  are  apt  to  be  confounded  by  no^ 
minal  di(lin£lion8,  and  the  loofe  unguarded  expreflions  to  be 
met  with  in  the  bed  of  our  writers  *,  and  thence  to  form 
erroneous  ideas  of  the  feparate  jurifdi£ltoi)S  now  exiding 
in  England,  but  which  never  were  feparated  in  any  other 
country  in  the  univerfe.  It  hath  alfo  a£Forded  me  an  op- 
portunity to  vindicate,  on  the  one  hand,  the  juftice  of  our 
courts  of  law  from  being  that  harih  and  illiberal  rule,  which  [  442  3 
many  are  too  ready  to  fuppofe  it  ^  and,  on  the  other,  the  juftice 
of  our  courts  of  equity  from  being  the  rcfult  of  mere  aibitra^y 

4  O'flbcrt  of  ejeJImenl  i*    •  BaC'  Abr.  1.60.  *  Sec  pas*  4^* 

/  Bra#  4kr»  t.  unant  fcr  f^fj^*     %o  LUi,  ^  77. 
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opinion,  or  an  exercife  of  didatorial  power,  which  rides  over 
the  law  of  the  land,  and  correAs,  amends,  and  contr<ds  it  by 
the  loofe  and  fluduating  difiates  of  the  confcience  of  a  fingls 
judge.  It  is  now  high  time  to  proceed  to  the  praAice  of  our 
courts  of  equity,  thus  explained*and  thus  underftood. 

The  firft  commencement  of  a  fuit  in  chancery  is  by  pre« 
ferringa  bill  to  the  lord  chancellor  in  the  ftyle  of  a  petitioni 
*<  humbly  complaining  (heweth  to  your  Lordfliip  your  orator 
**  A.  B.  that,  gfr,"  This  is  in  the  nature  of  a  declaration 
at  common  law,  or  a  libel  and  allegation  in  the.fpiricual 
courts :  fetting  forth  the  circumftances  of  the  cafe  at  length, 
as,  fome  fraud,  truft,  or  hardfhip}  *^in  tender  confideraticm 
*^  whereof,'*  (which  is  the  ufual  language  of  the  bill,)  **  an4 
^*  for  that  your  orator  is  wholly  without  remedy  at  the  com- 
**  mon  law,**  relief  is  therefore  prayed  at  the  chancellor's 
hands,  and  alfo  procefs  of  /ubpcena  againft  the  defendant,  to 
compel  him  to  anfwer  upon  oath  to  all  the  matter  charged  in 
the  bill.  And,  if  it  be  to  quiet  the  pofleflion  of  lands,  to  ftay 
wade,  or  to  ftop  proceedings  at  law,  an  injun£lion  is  alfor 
prayed,  in  the  nature  of  an  inttrdiihim  by  the  civil  law,  cojqv 
pianding  the  defendant  to  ceafcf 

This  bill  mufl  call  all  ncceflary  parties,  however  remotely 
concerned  in  intereft,  before  the  court ;  otherwife  no  decrcQ 
can  be  made  to  bind  them  ;  and  muft  be  figned  by  counfel, 
as  a  certificate  of  it's  decency  and  proptiety.  For  it  muft  not 
contain  matter  either  fcandalous  or  impertinent :  if  it  does, 
the  defendant  may  rcfufe  to  anfwer  it,  till  fuch  fcandal  or 
impertinence  is  expunged,  which  is  done  upon  an  order  to 
refer  it  to  one  of  the  officers  of  the  coqrt,  called  a  mafter  in 
chancery ;  of  whom  there  are  in  number  twelve,  including 
the  mafter  of  the  rolls,  all  of  whom,  fo  late  as  the  reign 
of  queen  Elizabeth,  were  commonly  do£lors  of  the  civil 
[  443  ]  law  •»  The  mafter  is  to  examine  the  propriety  of  the  bill ; 
and,  if  he  reports  it  fcandalous  or  impertinent,  fuch  matter 
inaft  be  ftruck  out,  and  the  defendant  (haU  have  hia  cofts  \ 

>  Sipith^t  ^mmonw.  b.  x,  c.  xa. 

•  which 
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which  ou^t  of  right  to  be  paid  bj  the  counfel  who  figaed 
the  bill 

When  the  bill  is  filed  in  the  office  of  .the  fix  clerksi  (who 
originally  were  all  in  orders ;  and  therefore,  when  the  confti^ 
tution  of  the  court  began  to  alter,  a  law  *  was  made  to  per* 
mit  them  to  marry,)  when,  I  fay,  the  bill  is  thus  filed,  if  am 
injun£tion  be  prayed  therein,  it  may  be  had  at  various  ilaget 
of  the  caufe,  according  to  the  circumftances  of  the  cafe  (8).  I£ 
the  bill  be  to  ftay  execution  upon  an  oppreffive  judgment^ 
gnd  the  defendant  does  not  put  in  his  anfwer  within  the  dated 
time  allowed  by  the  rules  of  the  court,  an  injun£lion  wi4 
iflueof  courfe;  and,  when  the  anfwer  comes  in,  the  iuf 
jun£lion  can  oniy  be  continued  upon  a  fufficient  ground  apr 
pearing  from  the  anfwer  itfelf.  But  if  an  injundiop  be 
wanted  to  ftay  wafte,  or  other  injuries  of  an  equally  urgent: 
nature,  then  upon  the  filing  of  the  bill,  and  a  proper  cai<^  , 
fupported  by  affidavits^  the  court  will  grant  an  injun^ipa 
immediately,  to  continue  till  the  defendant  has  put  in  hit 
gnfwer,  and  till  the  court  fliall  make  fome  farther  order  conv- 
periling  it :  and,  when  the  anfwer  comes  in,  whether  it  ihal} 
then  be  diflblved  or  continued  till  the  hearing  of  the  caufe,  if 
determined  by  the  court  upon  argument,  drawn  from  con^ 
fidering  the  aofwer  and  affidavit  togetherf 

But,  upon  common  bills,  as  foon  as  they  are  filed,  pro* 
cefs  oi  fuhpoena  is  taken  out  \  which  is  a  writ  commanding 
(he  defendant  to  appear  and  anfwer  to  the  bill,  on  pain  of 
]oo/.  But  this  is  hot  all ;  for,  if  the  defendant,  on  fcrvice 
of  the  fmbpoena,  does  not  appear  within  the  time  limited  by 

*  S|at.  14  ft  15  Hco.  VIII.  c.  8, 
f.  '  ■.  ■  '  III  ■■■.■■■.,    . 

(8)  Aq  iojundiou  in  the  court  of  exchequer  ftays  all  further 
proceedings*  in  whatever  fUge  the  caufe  may  be ;  but  in  chancery, 
if  a  declaration  be  delivered,  the  party  may  proceed  to  judgment 
notwithftanding  an  injunction  *  and  execution  is  only  ftayed  ;  but  if 
^o  declaration  has  been  delii^ed,  all  proceedings  at  law  are  re* 
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the  rules  of  the  court,  and  plc;^d,  dcmur^  or  anfwcr  to  th© 
bill,  he  is  then  fa  id  to  be  in  contempt ;  and  the  refpedivQ 
pr6ceire5  of  contempt  are  in  fuccellive  order  awarded  againd 
him.  The  firft  of  which  is  an  attachment^  which  is  a  writ 
C  444  3  ***  ^J^c  nature  of  a  capias ^  direfted  to  the  (her iff,  and  com- 
tnauding  him  to  attach,  or  take  up,  the  defendant,  and  bring 
bim  into  court.  If  the  flierifF  returns  that  the  defendant 
nof$  tfi  inventus  J  then  an  attachment  nvith  proclatnat'tons  iffues ; 
which,  befides  the  ordinary  form  of  attachment,  dire£^s  the 
Iheriff  that  he  caufe  public  proclamations  to  be  made, 
throughout  the  county,  to  fummon  the  defendant,  upon  his 
Allegiance,  perfonally  to  appear  and  anfwer.  If  this  be  aifo 
TCturned  with  a  non  ejt  ifwentus,-  and  he  ftill  (lands  out  in 
contempt,  a  commijfton  of  rebellion  is  awarded  againfl  him,  for 
not  obeying  the  king'is  proclamations  according  to  his  ailc- 
giauce;  and  four  commi(5oners  therein  nanted,  or  any  of 
them,  are  ordered  to  attach  him  Ixrherefocver  \a  may  b«  found 
,  in  Great  Britain,  a&  a  rebel  and  contemner  of  the  king^s  laws 
«nd  government,  by  rcfuflng.  to^'attend  his  fevereJgn  when 
thereunto  required  :  (ince,  as  was  before  obferved  ^,  matters 
of  equity  were  originally  determined  by  the  king  in  pc^n, 
aflifted  by  his  council ;  though  that  bu(inefs  is  nour  devolved 
upon  his  chancellor.  If  upon  this  commHSonof  robeHfon  a 
non  eft  inventus  is  returned,  the  court  then  &nds  ^ferjeantat 
arms  in  queft  of  him  ;  and,  if  he  eludes  the  fearch  of  the 
ferjeant  alfo,  then  zfequejlration  iffues  to  feife  all  his  perfonal 
cftate,  and  the  profits  of  his  real,  and  to  defain  them,  fiib- 
jjefl  to  the  order  of  the  court.  Sequeftijations  were  firft  in- 
troduced by  (ir  Nicholas  Bacon,  lord  Keeper  in  the  reign  of 
queen  Elizabeth ;  before  which  the  court  found  fome  difE- 
culty  in  enforcing  it's  procefs  and  decrees^.  After  an  order 
for-a  fSqueftration  iffued,  the  plaintifPs  bill  is  to  be  taken 
fro  confejfoi  and  a  decree  to  be  made  accordingly.  So  that 
*  the  fequeftration  does  not  feem  to  he  in  the  nature  of  procefi 
to  bring  in  the  defendant,  but  only  intended  to  enforce  the 
performance  of  the  decreei.  Thus  much  if  the  defendant 
abfconds. 

«  j>ag.  50,  *  I  Vern.  4xt. 

If 
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If  the  defendant  is  taken  upon  any  of  this  procefs,  he  is 
to  be  committed  to  the  fleet,  or  other  prifon,  till  he  puts  in 
his  appearance,  or  anfwer,  or  performs  whatever  clfe  thi^  ' 
procefs  is  iflued  to  enforce,  and  alfo  clears  his  contempts  by  £  445  ] 
paying  the  cofts  which  the  plaintifF  has  incurred  thereby* 
For  the  fame  kind  of  procefs  (which  was  alfo  the  procefi^  of 
^he  court  of  (lar-  channber  till  it's  dilToIution  ^)  is  ifitied  out 
in  all  forts  of  contempts  during  the  progrefs  of  the  caufe,  if 
the  parties  in  any  point  refufe  or  negle£l  to  obey  the  order  of 
court. 

The  procefs  againft  a  body  corporate  is  by  Ji^Htigas,  to 
diftrein  them-  by  their  goods  and  chattels,  rents  and  profits^ 
till  they  (hall  obey  the  fummons  or  direflions  of  the  court* 
And,  if  a  peer  is  a  defendant,  the  lord  chancellor  fends  9 
IttUr  mijjtve  to  him  to  rcqucft  his  appearance,  together  with 
^  copy  of  the  bill ;  and,  if  he  negle£U  to  appear,  then  he  may 
be  ferved  with  a  fubpoena  ;  and,  if  he  continues  ftill  in  con- 
tempt, a  fcqueftration  iflues  out  immediately  againft  his  lands 
and  goods,  without  any  of  the  mefne  procefs  of  attachment^ 
isfc,  which  are  directed  only  againft  the  perfon^  and  tliere- 
fore  cannot  affeA  a  lord  of  parliament.  Th^  fame  procefs 
iflues  againft  a  member  of  the  houfe  of  ^omi^ons,  except 
pnly  that  the  lord  chancellor  fends  him  no  letter  miilive* 

The  ordinary  procefs  before*mentioned  cannot  be  fued  out 
till  after  fcrvice  of  the  fubpoenoy  for  then  the  contempt 
begins ;  otherwife  he  is  not  prefumed  to  have  notice  of  the 
bill :  and  therefore,  by  abfconding  to  avoid  the  fubpdena^  a 
defendant  might  have  eluded  juftice,  till  the  ftatute  5  Geo..|I. 
e.  2*5.  which  ena£ts  that,  where  the  defendant  cannot  be 
found  to  be  ferved  with  procefs  of  fubpoena^  and  abfcond's 
(g9  is  believed)  to  avoid  being  ferved  therewith,  a  day  (hall 
^e.appointedhim  to  appear  \o  the  bill  of  the  plaintiiF;  which 
is  to  be  inferted  in  the  London  gazette,  read  in  the  parifli 
*  fhurch  ^here  the  defendant  laft  lived|  and  fix^d  up  at  the 

V  iS  Rym.  Fm^.  i9|. 

royal 
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roysd  exchange ;  and,  if  the  defendant  dodi  not  appear  upoa 
that,  day^  the  bill  (hall  be  taken  pro  confeffb. 

But  if  the  defendant  appears  regularly,  and  takes  a  copy 
'  of  the  bill,  he  is  next  to  demur,  fkaj,  or  anfwtr* 

C  44^  J  A  1>CMURRER  in  equity  is  nearly  of  the  fame  nature  as 
a  demurfer  in  law  ;  being  an  appeal  to  the  judgment  of  the 
cofirr,  whether  the  defendant  (hall  be  bound  to  anfwer  the 
plaintiff's  bill :  as,  for  want  of  fuiEcient  'matter  of  equity 
'  therein  contained ;  or  where  the  plaintiff,  upon  his  own 
(hewing,  appeals  to  have  no  right  \  or  where  the  bill  feeks  a 
difcovery  of  a  thing  which  nray  caufe  a  forfeiture  of  any  kind, 
or  may  convidl;  a  man  of  any  criminal  mif-behaviour.  For 
any  of  thefe  caufes  a  defendaijt  may  demur  to  the  bilL  And 
ifi  on  demurrer,  the  defendant  prevails,  the  plaintiff's  bill 
(hall  be  difmiiTed :  if  the  demurrer  be  over-ruled,  the  de- 
fendant is  ordered  to  anfwen 

A  l^LtA  may  be  either  to  thtjurifdiSion ;  fliewing  that  the 
court  has  no  cognizance  o£  the  caufe  :  or  to  the  per/on  $  fliew'* 
ing  fome  difability  in  the  plaintiff,  as  by  outlawry,  excom- 
mvinlcation,'  and  the  like  :  or  it  is  in  lar  ;  {hewing  fome; 
piatter  wherefore  the  plaintiff  caii,  demand  ho  relief,  as  an 
a£l  of  parliament,  a  fine,  a  releafc,  or  a  former  decree,'  And 
the  truth  of  this  plea  the  defendant  is  bound  to  prove,  if -put 
upon  it  by  the  plaintiff.  But  as  bills  are  often  of  a  compli- 
cated nature,  and  contain  various  matter,  a  maq  may  plead 
as  to  part,  demur  as  to  part,  and  anfwer  to  therefidue.  But 
*P|i  exceptions  tq  formal  minutiae  in  the  pleadings  will  be  here 
allowed ;  for  the  parties  are  at  liberty,  on  the  difcovcry  of 
an V  errors  ia  fofb,  to  amend  them  ^      .' 

An  Anfwtr  is  the  mod  ufual  defence  that  is  made  to  a 
|>laititiff 'S^  bill, '   It  is  given  in  u^on  oath,  or  the  honour  of 

*  jStt  ceji  (Durt  ie  cbaftncer'u,  Atme  ne  tt  nemi  ex  rigore_  juris,    (Dyifirfiu  Jet 

j6rrapfejudicefar'f>nm]JpU)iyingou  pur  courts,  edit.  Z534/o/*  296>  Z97*     Bio, 

4efaut  deforme,  meifohnque  le jveryte  del  ^br*  t*  juri/^i^m*  50. } 
9Kitfrf  (4r  il  doit  agarderfolonQUi  cof/denfj 

•  '    '  a  peer 
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SI  peer  or  peerefs :  but)  where  tbere  ^re  amictbfe  defendants^ 

their. anfwer  U  ufaally  taken  without  oath  by  confept  of  the 

plaintifT.    This  method  of  proceeding  is  taken  from  the  eo 

cleliaftical  courts,  like  the  reft  of  the  pra£tice  in  chancery  8 

for  there,  in  almoft  every  cafe,  the  plaintiff  may  demand  the 

oath  of  his  adverfary  in  fuppty  of  proof.    Formerly  this  wa^  r  /^-^m  J 

done  in  thofe  courts  with  compurgators,  in  the  manner  of 

our  waging  of  law :  but  this  has  been  long  difufed ;  and  in* 

ftead  of  it  the  prefent  kind  of  pqrgation,  by  the  fingle  oath 

of  the  party  himfelf,  was  introduced.    This  oath  was  made 

life  of  in  the  fpiritual  courts,  as  well  in  criminal  cafes  of  ec« 

clefiaftical  cognisance,  as  in  matters  of  civil  right ;  aiid  i% 

was  then  ufually  denominated  the  oath  r^r  officio :  whereof  the 

high  commiflion  court  in  particular  made  a  moft  extravagant 

and  illegal  ufe ;  forfhing  a  court  of  hiquirition,  in  which  all 

perfons  were  obliged  to  anfwer,  in  cafes  of  bare  fufpicion^ 

if  the  commiflionere  thought  proper  to  proceed  againft  them 

€9f  officio  fox  any  fuppofed  ecclefiaftical  enormities.    But  when 

the  high  commiflion  court  was  aboiifhed  by  ftatute  16  Car.  L 

c.  XI.  this  oath  ex  officio  was  aboliOied  with  it;   and  it  i» 

aUb  ena£led  by  ftatute  13  Car.  IL  ft.  i.  c.  12*  <<  that  it  (hall 

<«  not  be  lawful  for  any  bilhop  or  ecclefiaftical  judge  to 

^<  tender  to  any  perfon  the  oath  ex  officio^  or  any  other  oath 

<<  whereby  the  party  may  be  charged  or  compelled  to  confefs, 

•(  accufe,  or  purge  himfelf  of  any  criminal  matter*'*    But 

this  does  not  extend  to  oaths  in  a  civil  fuit,  and  therefore  it 

is  ftill   the  pra£lice,  both  in  the  fpiritual  courts  and  is 

equity,  to  demand  the  perfonal  anfwer  of  the  party  himfelf 

upon  oath.    Yet  if  in  the  bill  any  queftion  be  put,  that 

tends  to  the  difcovery  of  any  crime,  the  deftndant  may 

thereupon  demur,  as  was  before  obfervcd,  and  may  refufe 

to  anfwer. 

If  the  defendant  lives  within  twenty  nriles  of  London,  he 
muft  be  fworn  before  one  of  the  mafters  of  the  court :  if  far- 
ther off,  there  may  be  a  dedimus  poteflatem  or  commiflion  to- 
take  his  anfwer  in  the  country,  where  the  commiflTioncr* 
adminifter  him  the  ufual  oath  j  and  then^  the  anfwer  being 

lealed 


447  PmvATi  Booitllf* 

(ealed  up^  eklier  one  of  the  commiffioners  czm6i  it  ilp  to  the 
court  i  ot  it  is  fent  by  a  mefiengcr,  who  fwears  he  received 
it  firom  one'  of  the  commiffioners,  and  that  the  fame  has  not 
been  opened  or  altered  fince  he  received  it.  An  anfwer  tnuft 
be  figHed  by  counfel,  and  muft  either  deny  or  confefs  all  the 
(  448  ])  material  parts  of  the  bill;  or  it  may  confefs  and  avoid,  that 
is,  juftify  or  palliate  the  hGts.  If  one  of  thefe  h  niot  done, 
the  anfwer  m^y  be  excepted  to  for  infufficienty,  and  the  de- 
fendant be  compelled  to  put  in  a  more  fufficient  anfwer.  A 
'  defendant  cannot  pray  any  thing  in  this  his  anfwer,  but  id 
be  difmiffed  the  court :  if  he  has  any  relief  to  pray  againft  th^ 
{>Iaintiff,  he  muft  do  it  by  an  original  bill  of  his  owft,  which 
is  called  a  crofs*bilL 

After  anfwer  put  in,  the  plaintiflF  upon  payment  of 
cofts  may  amend  his  bill,  either  by  adding  new  parties,  or 
new  matter,  or  both,  upon  the  new  lights  given  him  by  the 
defendant ;  and  the  defendant  is  obliged  to  anfwer  afrefli  to 
fuch  amended  bill.  But  this  muft  be  before  the  plaintiff  has 
replied  to  the  defendant's  anfwer,  whereby  the  caufe  is  at 
iifue  ;  for  afterwards  (9},  if  new  matter  arifes,  which  did  not 
cxift  before,  he  muft  fet  it  forth  by  a  fupptemental  bill.  There 
may  be  alfo  a  bill  of  revivor^  when  the  fuit  is  abated  by  the 
death  of  any  of  the  parties ;  in  order sto  fet  the  proceedings 
again  in  motion,  without  which  they  remain  at  a  (land* 
And  there  is  likewife  a  bill  of  interpleaders  where  a  perfon 
who  owes  a  debt  or  rent  to  one  of  the,  parties  in  fuit^  but,  till 
the  determination  bf  it,  he  knows  not  to  which,  defires  that 
'  they  may  interplead,  that  he  may  be  fafe  in  the  payment. 
In  this  laft  cafe  it  is  ufual  to  order  the  money  to  be  paid  into 
court,  for  the  benefit  of  fuc^  of  the  parties,  to  whom  upon 
hearing  the  court  (hall  decree  it  to  be  due.  But  this  depends 
upon  circumftances ;   and  the  plaiuti^  niuft  alfo  annex  an 


) ; ;— ; ;: 

(9)  Where  new  matter  arifes  after  filing  the  biU,  it  cannot  be 
introduced  into  the  fuit  by  amending  the  original  bill,  though  iffue 
is  not  joined,  but  muft  be  ftated  in  a  fttppleinental  bilL    3  M. 
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affidavit  to  his  bill,  iWearing  that  he  does' not  collude  with 
cither  of  the  parties. 

If  the  plaintifF  finds  fufficient.matter  confcfled  in  the  dc-* 
fcndant*3  anfwer  to  ground  a  dccrtie  upon,  he  tpiy  procee* 
to  the  hearing  of  the  caufc  upon  bill  and  anfwer  only.  Bufc 
in  that  cafe  he  muft  take  the  defendant's  anfwer  to  be  tru<i 
in  every  point.  Othcrwife  the  courfe  is  for  the  plaintifF  to 
reply  generally  to  the  anfwer,  averring  his  bill  to  be  true, 
certain,  and  fufficieiit,  and  the  defendant's  anfwer  to  be 
diredly  the  reverfe  j  which  he  is  ready  to  prove  as  the  court  [  449  3 
{hall  award ;  upon  which  the  defendant  rejoins,  averring  the 
like  on  his  fide  -,  which  is  joining  iffue  upon  the  fa£ls  in  dif- 
pute.    To  prove  which  fads  is  the  next  concern* 

« 

This  is  done  by  examination  of  witnefles,  and  taking  thelt 
Jepofttions  in  writing,  according  to  the  manner  of  the  civil 
law.  And  for  that  purpofe  interrogatories  are  framed,  or 
queftions  in  writing  ;  which,  and  which  only,  are  to  be 
propofed  to,  and  alkcd  of,  the  witnefles  in  the  caufe.  Thefe 
interrogatotiw  muft  be  Ihort  and  pertinent  t  not  leading 
ones  \  (as  <^  did  not  you  fee  this,  or,  did  not  you  hear 
**  that  ?")  for  if  they  be  fuch,  the  depoGtions  taken  thereon 
will  be  fupprefltd  and  not  fufFered  to  be  read.  For  the  pur- 
pofe of  examining  witnefles  in  or  near  London,  there  \$ 
an  examiner's  office  appointed ;  but,  for  fuch  as  live  in 
the  country,  a  commiflion  to  examine  witnefles  is  ufaally 
granted  to  four  commiflioners,  two  named  of  each  fide,  or 
any  three  or  two  of  them,  to  take  the  depofitions  there*  And 
if  the  witnefles  refide  beyond  fea,  a  commiflion  may  be  had 
to  examine  them  there  upon  their  own  oaths,  and  (if  fo-^ 
reigners)  upon  the  oaths  of  flcilful  interpreters*  And  it  hath 
been  eftablifhed  ^  that  the  depofition  of  an  heathen  who  be* 
lieves  in  the  Supreme  Being,  taken  by  commiffion  in  the  mo(t 
folemn  manner  according  to  the  cuftom  of  his  own  country, 
may  be  r)ead  in  evidence. 

y  Omichund  v  Barker,  Atk*  2i* 

THff 
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ThIl  i!otiimi£oners  are  fworn  to  take  fite  examlnationi 
truly  and  without  partiality,  and  not  to  divulge  them  till 
publiihedin  the  court  of  chancery ;  an4  theif  clerks  are  alfo 
{worn  tp  fecrecy.  The  witnefles  are  compellable  by  procefs 
oi  fubpoena^  as  in  the  courts  of  common  law^  to  appear  and 
fubmit  to  examination*  And  when  their  depofitions  are 
taken»  they  are  tranfmitted  to  the  court  with  the  fame  care 
that  the  anfwer  of  a  defendant  is  fent« 

r  ^^o  i      If  witneiTes  toi  a  difputable  fa£l  ai'e  old  and  infirm,  it  id 
^  very  ufual  to  file  a  bill  to  perpetuate  the  teftimony  of  thofe 

witneflesi  although  no  fuit  is  depending ;  for,  it  may  be,  a 
man's  antagonift  only  waits  fot  the  death  of  fome  of  them  to 
begin  his  fuit.  This  is  mod  frequent  when  lands  are  devifed 
by  will  away  from  the  heir  at  law  \  and  the  devifee,  in  order 
to  perpetuate  the  teftimony  of  the  witneiTes  to  fuch  will,  ex- 
hibits a  bill  in  chancery  againft  the  heiir,  and  fets  forth  the 
will  verbatim  therein,  fuggefting  that  the  heir  is  inclined  to 
difpute  its  validity :  and  then,  the  defendant  having  anfwer- 
ed,  they  proceed  to  iffue  as  in  other  cafes,  and  examine  the 
witnefles  to  the  will ;  after  which  the  canfe  is  at  an  end^ 
without  proceoding  to  any  decree,  no  relief  being  prayed  by 
the  bill :  but  the  heir  is  entitled  to  his  co(ls>  even  though  he 
contefts  the  will.  This  is  what  is  ufually  meant  by  proving 
a  will  in  chancery. 

When  all  the  witnefles  are  examined^  then,  and  not  be- 
fore, the  depofitions  may  be  publiflied,  by  a  rule  to  pafs  pub- 
lication ;  after  which  they  are  open  for  the  infpe£tion  of  all 
the  parties,  and  copies  may  be  taken  of  them.  The  caufe  is 
then  ripe  fo  be  fet  down  for  hearing,  which  may  be  done  at 
the  procurement  of  the  plaintiff,  or  defendant,  before  either 
the  lord  chancellor  or  the  mafler  of  the  rolls,  according  to 
the  difcretion  of  the  clerk  in  court,  regulated  by  the  nature 
and  importance  of  the  fuir,  and  the  arrear  of  caufes  depending 
before  each  of  them  refpe£fcively.  Concerning  the  authority 
of  the  mafter  of  the  rolls  to  hear  and  determine  caufes,  and 
his  general  power  in  the  court  of  chancery, .  there  were  (not 

many 


tnany  years  fincc)  divers  queftions  and  difputes  very  wariiily 
agitated ;  to  quiet  which  it  was  declared  by  ftatute  3  Geo.  II.  . 
ch.  30.  that  all  orders  and  decrees  by  him  made,  except  fuch 
as  by  the  courfe  of  the  court  were  appropriated  to  the  great 
feal  alone,  ihould  be  deemed  to  be  valid  ;  fuhjedl  neverthe- 
lefs  to  be  difcharged  or  altered  by  the  lord  i:hancellor|  and 
fo  as  they  (hall  not  be  inrolled,  till  the  fame  are  figned  by  his 
lordf^ip.  Either  party  may  htfubpoena'd  to  hear  judgment 
on  the  day  fo  fixed  for  the  hearing :  and  then,  if  the  plaintiff  [  4jx  ] 
does  not  attend,  his  bill  is  difmiffed  with  cofts ;  or,  if  the 
defendant  makes  default,  a  decree  will  be  made  againft  him, 
which  will  be  final,  unlefs  he  pays  the  plaintiff's  coft  of  at- 
tendance, and  (hews  good  caufe  to  the  contrary  on  a  day  ap- 
pointed by  the  court.  A  plaintiff's  bill  may  alfo  at  any  time 
be  difmiffed  for  want  of  profecution,  which  is  in  the  nature 
of  a  nonfuit  at  law,  if  he  fuffers  three  terms  to  elapfe  without 
moving  forward  in  the  caufe. 

When  there  are  crofs  caufcs,  on  a  crofs  bill  filed  by  the 
defendant  againft  the  plaintiff  in  the  original  caufe,  they  aris 
generally  contrived  to  be  brought  on  together,  that  the  fame 
hearing  and  the  fame  decree  may  ferve  for  both  of  them.  The 
method  of  hearing  fcaufes  in  court  is  ufually  this.  The  par- 
ties on  both  fides  appearing  by  their  counfel,  the  plaintiff's 
bill  is  firft  opened,  or  briefly  abridged,  and  the  defendant's 
anfwer  alfo,  by  the  junior  counfel  on  each  fide :  after  which 
the  plaintiff's  leading  counfel  ftates  the  cafe  and  the  matters 
in  iffue,  and  the  points  of  equity  arifing  therefrom:  and  then 
fuch  depofitions  as  are  called  for  by  the  plaintiff  are  read  by 
one  of  the  fix  clerks,  and  the  plaintiff  may  alfo  read  fuch  part 
of  the  defendant's  anfwer,  as  he  thinks  material  or  conve- 
nient*:  and  after  this  the  reft  of  the  counfel  for  the  plaintiff 
make  their  obfervations  and  arguments.  Then  the  defend- 
ant's counfel  go  through  the  fame  procefs  for  him,  except 
that  they  may  not  read  any  part  of  his  anfwer ;  and  the  coun- 

*  On  a  trial  at  law. If  the  plain'iS^  the  truth  of  the  defendatu*s  teAimony» 

reads  any  part  of  the  defrndant*s  anfwer,  and  makes   the  whole  of  his  aafwcr 

\ke  mud  read  'he  whole  of  it:  for  by  evidence, 
reading  any  of  It  be  Ihews  a  reruncie  en 
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fel  for  the  plaintiflfare  heard  in  reply.  When  all  are  heard, 
the  cQurt  pronoiinces  the  decree^  adjuftlng  every  point  in  de* 
.bate  according  to  equity  and  good  confcience  \  which  decree 
being  ufually  very  long,  the  minutes  of  it  are  faken  down^ 
and  read  openly  in  court  by  the  regiftrar  (9).  Thematter  of  coils 
to  be  given  to  either  party >  is  not  here  held  to  be  a  point  of 
right,  but  merely  difcretionary  (by  the  (latute  17  Ric,  11. 
c.  6.)  according  to  the  circumdances  of  the  cafe,  as  they  ap- 
[  452  ]  pear  more  or  lefs  favourable  to  the  party  vanquifhed.  And 
yet  the  (latute  15  Henry  VI.  c.4.  feems  exprefsly  to  dire£t| 
that  as  well  damages  as  cods  fhall  be  given  to  the  defendant, 
if  wrongfully  vexed  in  this  court. 

• 

The  chancellor's  decree  is  either  interlocutory  or  final.  It 
very  feldom  happens  that  the  firft  decree  can  be  final,  or  con- 
cludethe  caufe  ;  for,  if  any  matter  of  hGt  isflrongly  contro- 
verted, this  court  is  fo  fenfible  of  the  deficiency  of  trial  by 
written  depofitions,  that  it  will  not  bind  the  parties  thereby, 
but  ufually  direds  the  matter  to  be  tried  by  jury,  ^fpecially 
fuch  important  fa£ls  as  the  validity  of'a  will,  or  whether  A 
is  the  heir  at  law  to  B,  or  the  exigence  of  a  modus  decimandi 
or  real  and  immemorial  compoiition  for  tithes.  But,  as  no 
jury  can  be  fummoned  to  attend  this  court,  the  faft  is  ufually 
direfted  to  be  tried  at  the  bar  of  the  court  of  king's  bench  or 
at  the  aflizes,  upon  z  feigned  tffue»  For  (in  order  to  bring 
it  there,  and  have  the  point  in  difpute,  and  that  only,  put  in 
iffuc)  an  aftion  is  brought,  wherein  the  plaintifFby  a  fkGixQVk 
declares  that  he  laid  a  wager  of  5  /.  with  the  defendant,  that 
A  was  heir  at  law  to  B ;  and  then  avers  that  he  is  fb;  and 
therefore  demands  the  5  /.  The  defendant  admits  the  feign- 
ed wager,  but  avers  that  A  is  not  the  heir  to  B  \  and  there- 


(9  )  It  IS  not  nov^  the  pra&ce  for  the  rcjiftrar  to  read  the  minutes 
qF  the  decree  openly  in  coujrt  $  but  any  party  to  the  fuit  may 
procure  a  copy  of  them,  and  if  there  is  any  miilake,  may  move 
to  have  them  amended.  But  after  a  decree  has  been  formally 
drawn  up  and  entered,  no  errors  in  it  can  be  re6Ufied  on  motion, 
•r  by  any  other  proceeding  than  rehearing  the  caufe* 

upon 


I 
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upon  that  ifTue  is  join^di  which  is  dire£led  out  df  chancery  to 
be  tried :  and  thus  the  verdi£l  of  the  jurors  at  law  determines 
the  fa£b  in  the  court  of  equity.  Thefe  feigned  iflaes  feem 
borrowed  from  thz  fponJi9  judidalis  of  the  Romans  • :  and  arc 
alfo  frequently  nfed  in  the  courts  of  law,  byconfent  of  the 
parties^  to  determine  fome  difputed  rights  without  the  forma* 
lity  of  pleading,  and  thereby  to  fave  much  time  and  ezpenfc 
in  the  depfion  of  a  caufe  (lo). 

So  likewife,  if  a  quedion  of  niere  law  arifes  in  the  courfe  of 
a  caufe,  as  whether  by  the  words  of  a  will  an  eftate  for  life  or 
in  tail  is  created,  or  whether  a  future  intereft  devifed  by  a  tef-* 
tator  {hall  operate  as  a  remainder  or  an  executory  devife,  it  is  i[453  } 
the  pra£lice  of  this  court  to  refer  it  to  the  opinion  of  the 
judges  of  the  court  of  king's  bench  or  common  pleas,  upon  a 
cafe  ftated  for  that  purpofe  (11)9  wherein  all  the  material  fa£ts 

*  Nona  eft  ffmfio  judkialisi  fpondtfrt  Heioec*  AntiptUat,  /.  3.  f«  x6.  §  3.  ^T 

*'  fuirtgentos Ji  meusjit  T  fpondto^  Ji  tuut  Sigon.  de  judkM.L  21.^.  466*  dtut 

**  Jit.     Et  tu  quoquejpondejne  qmngentoi,  shid* 
**  tituuifit  fjfottdeo^  ni  tneusjit,^^  Vid^ 

s 

( 10)  The  confent  of  the  court  ought  alfo  to  be  previoufly  ob« 
tained,  for  a  trial  of  a  feigned  ifTue  without  fuch  confent  is  a 
contempt,  which  will  authorife  the  court  to  onder  the  proceed* 
ings  to  be  flayed.     4  T.  jR.  402. 

( 11 )  In  a  late  cafe,  the  mailer  of  the  rolls  fitting  for  the  lord 
chancellor,  direded  a  cafe  for  the  opinion  of  the  court  of  king's 
bench,  faying,  he  thought'  he  had  authority  fo  to  do  when  fitting 
for  the  lord  chancellor,  though  not  when  fitting  at  the  rolls* 
{Hortony,  Wbhaker^  2  Bro.  Chan.  Ca.  88«)  When  a  cafe  is  heard 
before  the  mafler  of  the  rolls  fitting  in  his  own  court,  on  which 

'  he  wifhes  to  have  the  opinion  of  a  court  of  law,  he  dire^s  an 
a^on  to  be  commenced  by  the  parties  in  a  court  of  law  in  fuph 
form,  that  the  queftion  on  which  he  has  a  doubt  may  be  decided  in 

'  that  fuit,  and  fufpends  his  decree  till  the  court  of  law  has  given 
its  judgment.  The  court  of  exchequer  is  both  a  court  of  law  and 
a  court  of  equity  {vide  ante  ^^.)  ;  therefore  if  aqueflion  of  mere 
law  arifes  in  the  courfe  of  the  exercife  of  its  equitable  jurifdidUony 
the  barons  will  decide  upon  it  in  that  fuit,  without  refsrring  it  to 

.  anotherjurifdidlion. 

Kkz  are 
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are  admittedi  and  the  point  of  law  is  fubmitted  to  their  de- 
cifion  :  who  thereupon  hear  It  folemnly  argued  by  counfel  on 
both  fides,  and  certify  their  opinion  to  the  chancellor.  And 
upon  fuch  certificate  the  decree  is  ufually  founded. 

Another  thing  alfo  retards  the  completion  of  decrees. 
Frequently  long  accounts  are  to  be  fettledj  incumbrances  and 
debts  to.  be  inquired  into,  and  a  hundred  little  fadls  to  be 
cleared  up,  before  a  decree  can  do  full  and  fufficient  judice 
Thefe  matters  are  always  by  the  decree  on  the  fird  hearing 
referred  to  a  mafter  in  chancery  to  examine ;  which  exami- 
nations frequently  lad  for  years :  and  then  he  is  to  report  the 
fa£t,  as  it  appears  to  him,  to  the  court.  This  report  may 
be  excepted  to,  difproved,  and  over-ruled  ;  or  otherwife  is 
confirmed,  and  made  abfolute,  by  order  of  the  court. 

When  all  iffucs  are  tried  and  fettled,  and  all  references  to 
the  mafter  ended,  the  caufe  is  again  brought  to  hearing  upon 
the  matters  of  equity  referved  ;  and  a  final  decree  is  made : 
the  performance  of  which  is  inforced  (if  neceflary)  by  com- 
mitment of.  the  perfon,  or  fequeftration  of  the  party  s  eft  ate. 
Andif  by  this  decree  either  party  thinks  himfelf  aggrieved, 
he  may  petition  the  chancellor  for  a  rehearing  :  whether  it 
.  was  heard  before  his  lordfhip,  or  any  of  the  judges,  fitting 
for  him,  or  before  the  mafter   of  the  rolls.    For  whoever 
onay  have  heard  the  caufe,  it  is  the  chancellor's  decree,  and 
muft  be  figned  by  him  before  it  is  enrolled** ;  which  is  done 
of  courfe  unlefs  a  rehearing  be  defired.  Every  petition  for  a 
rehearing  muft  be  figned  by  two  counfel  of  charafter,  ufually 
t  454  3  fuch  as  have  been  concerned  in  the  caufe,  certifymg  that  they 
apprehend  the -caufe  is  proper  to  be  reheard.    And  upon  the 
rehearing   all  the  evidence  taken  in  the  caufe,    whether 
read  before  or  not,  is  now  admitted  to  be  read  j  becaufe  it  is 
the  decree  of  the  chancellor  himfelf,  who  only  now  fits  to 
hear  reafons  why  it  (hould  not  be  enrolled  and  perfe£ted;  at 

which  time  all  omiOions  of  either  evidence  or  argument  may 

I  ■  -   " 

^  St^t.  3  Geo*  IT.  c.  30.    Seep.  450r    ;. 

be 
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befuppHed^  But,  after  the  decree  is  once  figned  and.  en- 
rolled, It  cannot  be  reheard  or  reflified,  but  by  bill  of  review, 
or  by  appeal  to  the  houfe  of  lords. 

A  BILL  of  review  may  beh^d  upon  apparent  enor  in  jadg- 
ment,  appearing  on  the  face  of  the  decree  j  or,  by  fpecid 
leave  of  the  court,  upon  oath  made  of  the  difcovery  of  new 
matter  or  evidence,  which  could  not  poffibly  be  had  or  ufed 
at  the  time  when  the  decree  pafled.  But  no  new  evidence 
or  matter  then  in  the  knowlege  of  the  parties,  and  which 
might  have  been  ufed  before,  (hall  be  a  fufficieut  ground  for 
a  bill  of  review. 

An  appeal  to  parliament,  that  is,  to  the  houfe  of  lords,  i« 
the  dernier  refort  of  the  fubjeft  who  thinks  himfelf  aggrieved 
by  an  interlocutory  order  or  final  determination  in  this  court: 
and  it  is  effeEled  by  petition  to  the  houfe  of  peers;,  and  not 
by  writ  of  error y  as  upon  judgments  at  common  law.  This 
jurifdidiion  is  faid^  to  have  begun  in  18  Jac.  I.  and  it  is  cer- 
tain, that  the  fir  ft. petition,  which  appears  in  the  records  of 
parliament,  was  preferred  in  that  year*;  and  that  the  firft 
which  was  heard  and  determined  (though  the  name  of  appeal 
was  then  a  novelty)  was  prcfented  in  a  few  months  after '^i 
both  levelled  againd  the  lord  chancellor  Bacon  for  corrup- 
tion, and  other  mifbehaviour.  It  was.  afterwards  warmly 
controverted  by  the  houfe  of  commons  in  the  reign  of  Charles 
the  fecond  ^.  But  this  difpute  is  now  at  reft  ^ ;  it  being  obi. 
yious  to  the  reafon  of  all  mankind,  that,  when  the  courts  of 
equity  became  principal  tribunals  for  deciding  caufes  of  pro- 
perty, a  revifion  of  their  decrees  (by  way  of  appeal)  became 
equally  neceffary,  as  a  writ  of  error  from  the  judgment  of  a  [  xet  "I 
court  of  law,  And,  upon  the  fame  principle,  from  decrees 
of  the  chancellor  relating  to  the  cominiflioners  for  the  difiblu- 
tion  of  chauntries,  £s*r.  under  the  ftatute  3  /  Hen.  VIII.  c,  4. 
(as  well  as  for  charitable  ufes  under  the  ftatute  43  Eliz.  c.  4.) 

•Gilb.  Rep.  151,152.  '  Lords*  Journ.  3.  11.  i2,Dec.  1621. 

*i  Com.  Joum.  13  M^r.  1704.  ^  Com.  Journ.  19  Nov*  1675,  &Ca 

*  fords'  Journ.  '23  Mar.  i6zo*  ^  Show.  Fail.  C.  81. 
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N*I.  ing.  OBccaufc  by  the  complaint  of  William  Kent  cfqurr« 
pcrfonally  prefent  at  my  county  court,  to  wit,  on  Monday  the 
fixth  day  of  September  in  the  thirtieth  year  of  the  reign  of  our 
lord  Glorge  tlie  fecond  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,^  and  fo  forth, 
at  Oxford  in  the  fliirehoufe  there  holden,  I  am  informed,  that 
although  he  himfclf  the  writ  of  our  faid  lord  the  king  of  right 
patent  direded  to  Willoughby  earl  of  Abingdon,  for  this  that 
he  fhoiild  hold  full  right  to  the  faid  William  Kent  of  one  mef- 
fuage  and  twenty  acres  of  land  with-the  appurtenances  in  Dor- 
chcilcr  within  my  faid  county,  of  which  Richard  Allen  deforces 
him,  hath  brought  to  the  faid  Willoughby  carl  of  Abingdon  ; 
yet,  for  that  the  faid  Willoughby  earl  of  Abingdon  favouretK 
the  faid  Richard  Allen  in  this  part,  and  hath  hitherto  delayed 
to  do  full  right  according  to  the  exigence  of  the  faid  writ,  I 
command  you  on  the  part  of  our  faid  lord  the  king,  firmly  en- 
joining, that  in  your  proper  perfon  you  go  to  the  court  baron 
of  the  faid  Willoughby  carl  of  Abingdon  at  Dorchelier  aforcr 
faid,  and  take  away  the  plaint,  which  there  is  between  the 
faid  William  Kent  and  Richard  AUen  by  the  faid  writ,  into  my 
county  court  to  be  next  holden  ;  and  fummon  by  good  fum- 
moncrs  the  faid  Richard  Allen,  that  be  be  at  my  county  xourt 
on  Monday  the  fourth  day  of  Oftober  next  coming  at  Oxford 
in  the  (hirchoufe  there  to  be  holden,  to  anfwer  to  the  faid  Wil- 
liam Kent  thereof.  And  have  you  there  then  the  faid  plaint, 
the  fummoners,  and  this  precept.  (C^i'bctt  in  my  county  court 
at  Oxford  in  the  fhirehoufc,  the  fixth  day  of  September,  in  the 
year  aforefaid. 


f  3.  /Tri/  ^PoNE,  to  remove  k  into  the  court  of  Common  Pleas. 

•a 

fB4St>Vitf^  the  fecond,  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
fo  forth,  to  the  fherifF  of  Oxfordftiire,  greeting.  Put,  at  the 
requeft  of  William  Kent,  before  our  juftices  at  Weftminfter  on 
the  morrow  of  All  Souls,  the  plaint  which  is  in  your  county 
court  by  our  writ  of  right,  between  the  faid  WilUam  .Kent  de- 
mandant 
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wandant,  and  Richard  Allen  tenant,  of  one  mcfluagc  and  •  N°  If 
twenty  acres  ^f  land  with  the  appurtenances  in  Dorchefter;  and  '  ' 
fummon  by  good  fummoncrs  the  faid  Richard  Allen,  that  ^  he  be 
then  there,  to  anfv^er  to  the  faid  William  K^nt  thereof.  And 
have  you  there  the  fummoners  and  this  writ,  (OQXitntC0  ourfelf  at 
Weftminfter,  the  tenth  day  of  September,  in  the  thirtieth  year 
pf  our  reign. 


(  4.   Wrii  of  Right  quia  Dominus  reroifit  Curiaok 

*^^  45(Cd>1&(B<6  the  fecond,  by  the  grace  of  God  of  Gf«»t» 
Britain,  France,  and  Ireland  king,   defender  of  the  faith,  and 
10  forth,  to  the  fheriff  of  Oxfordfhire,  greeting.      Commao^ 
Richard  Allen,  that  he  juftly   and  without  delay  render  unto 
WUiam  Kent  one  meffuage  and  twenty  acres  of  land  with  tiie 
appurtenances  in  Dorchefter,   which  he   claims  to  be  his  right' 
and  inheritance,  and  whereupon  he  complains  that  the  aforefaid         ,   . 
Richard  unjuftly  deforces  him.     And  unlcfs  he  (hall  fo  do,  and 
if  the  faid  William  (hall  give  you  fecurity  of  profecuting  his  claino^ 
then  fummon  by  g^od  fummoners  the  faid  Richard,  that  he  appear 
before  our  juftioes  at  Weftminfter  on  xhc  morrow  of  AU  Souls,  ta 
fliew  wherefore  he  hath  not  done  it.     And  Jiave  you  there  the 
fummoners  and  thts  writ.     CSIitlle(0  ourfelf  at  Weftminfter,  the 
twentieth!  day  of  Augiift,  in  the  thirtieth  year  of  our  reigo.  •   B«« 
c^ufe  Willoughby  earl.of  Abingdon,  the  chief  lord  of  that  fee» 
bath  thereupon  remifed  unto  us  his  court.. 

•  •  •  * 

Pledges  of    7  John  Doe,       Suramoners  of  the         f  John  Den.  sii^ifl^* 
Profecution,  j  Rich.  Roc.      within-named  Richard,  \  Rich,.  Fen.  Retutn, 


f  5-  The 
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DeiBandaot 
■oofttlu 


Final  jtrdg- 
uentf  for 
tbeTeoaat. 


9nt  licrtupon  day  itf  further  given  by  the  cotirl:  here,'  as  we8 
to  the  faid  WOiiain  Kent  a$  to  the  faid  Richard  Allen,  at 
TothiU  Dear  the  city  of  Wcftminftcr  in  the  county  of  Middle- 
(tXf  to  wit,  OB  the  morrow  of  the  puriiicatioa  of  the  bleiTed 
▼irgin  Mary  next  coming,  by  the  aflent  as  well  of  the  faid  Wil- 
L'am  as  of  the  aforefaid  Richard,  And  it  is  commanded,  that 
each  of  them  have  then  there  his  champion,  armed  in  the  form 
aforefaid,  ready  to  make  the  battel  aforefaid,  and  that  their 
bodies  in  the  mean  time,  l^e.  At  which  day  here,  to  wit,  at 
Tothill  aforefaid,  comes  the  faid  Richard  Allen  by  his  attorney 
aforefaid,  and  the  faid  George  Rumbold  and  Henry  Broughton 
in  their  proper  perfons  likewife  come,  fufficiently  fumifhed 
with  competent  armour  as  becomes  them,  ready  to  make  the 
battel  aforefaid,  as  they  before  had  waged  it.  And  the  faid 
William  Kent  being  foleirinly  called  doth  not  come,  nor  hath 
profecuted  his'  writ  aforefaid.  C^^erefote  ft  10  COnQDercD,  that 
the  fame  William  and  his  pledges  of  profecuting,  to  wit,  John 
Doe  and  Richard  Roe,  be  in  mercy  for  his  falfe  complaint,  and 
that  the  fame  Richard  go  thereof  without  a  day,  ^c,  and  alfo 
that  the  faid  Richard  do  hold  the  tenements  aforefaid  with  the 
appurtenances,  to  him  and  his  heirs,  quit  of  the  faid  Williajo^ 
and  his  heirs,  for  ever,  i^fc. 


Mift. 


f  5. '  Tnal  By  the  grand  AJJife. 

■  '  And  the   faid   Richard .  Allen,   by  Peter   Jones,  hi« 

attorney,  ^comes  and  defends  the  right  of  the  faid  WiHiam 
Kent^aod  his  feifin,  whcni  £«fr.  and  all,  &fr.  and  whatfoever, 
6fr.  and  chiefly  of  the  tenements  aforefaid  with  the  appurte- 
■anccs,  as  of  fee  and  right,'  ^c,  and  puts  himfelf  upon  the 
grand  affifc  of  the  lord  the  king,  and  prays  recognition  to  be" 
made,  whether  he  himfelf  hath  greater  right  to  liold  the  tene- 
ments aforefaid  with  the  appurtenances,  to  him  and  his  heirs  as 
tenants  thereof  as  he  now  holdeth  them,  or  the  faid , William 
to  have  the  fatd  tenements  with  the  appurtenances  as  he  above 
Tender  of    demandeth  them.    '  9tili  he  'tenders  here  in'  cburt  fix  {hillings 

the  Demim  .  •  /  '  . 

and  eight-pence  to  the  ufc  of  the  lord  the  toow  king,  ^/.  for 

.....     ji  i  •     .    .  ^^ 
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tliat,  to  wit,    It  piay  be  inquired  of  the  time  *  [of  the  feifin     N^  L 

alleged  by  the  faid  William.]     And  he  therefore  praxis,  that '—  'v ^ 

it/  may.be  inquired  by  the  affife,  whether  the  faid  WiUiam  Kent 
was  feifed  of  the  tenements  aforefaid  with  the  appurtenances  in 
his  demefne  as  of  fee  in  the  time  of  the   faid  lord  the  kin^ 
George  the.firft,   as  the  faid  William  in  his  demand  before 
hath  alleged.^    C^etefore  it  k  commanded  the  fheriff,  that  he  Sunuxioiu, 
fummon  by  good  fummoners  four  lawful  knights  of  his  county,  ^*^ 
girt  with  fwordsy  that  they, be  here  on   the  odaves  of  faint 
^ilary  next  coming,  to  make  eledlion  of  the  aflife  aforefaid. 
The  fame  day  is  given  as  well  to  the  faid  Wilh'am   Kent  as  to 
the  faid  Richard  Allen  here,  ^c*     At  which  day  here  come  as 
well  the   faid  William  Kent,   as  the  faid  Richard  Allen  ;  and  '   ' 

.  tlic  fheriff,  to  wit,  lir  Adam  Alftone  knight  now  returns,  that  Rctum- 
he  had  caufed  to  be  fummoned  Charles  Stephens,  Randal  Whe- 
Icr,  Toby  Cox,  and  Thomas  Munday,  four  lawful  knights  of 
his  county,  girt  with  f words,  by  John  Doe  and  Richard  Rot 
his  bailiffs,  to  be  here  at  the  faid  odaves  of  faint  Hilary,  to  do 
as  the  faid  writ  thereof  commands  and  requires ;   and  that  the 
laid  fummoners,   and  each   of  them,   are   mainprized  by  John 
Day  and  James  Fletcher.      Whereupon  the  faid  Charles  Ste- 
phens, Randal  Wheler,  Toby  Cox,  and  Thomas  Munday,  four 
lawful  knights  of  the  county  aforefaid,  girt  with  fwords,  being 
called,   in   their  proper  perfons  come,  and,  being  fworn,  upon  £ieaion«f 
their  oath   in   the   prcfence   of  the   parties   aforefaid    chofe   of  the  recq{- 
themfelves  and   others  twenty-four,   to  wit,    Charles  Stephens,  "***** 
Randal  Wheler,  Toby  Cox,  Thomas  Munday,   Oliver  Green- 
way,  John  Boys,  Charles  Price,  knights,  Daniel  Prince,  Wil- 
liam Day,  Roger  Lucas,  Patrick  Fleming,  James  Harris,  John 
Richardfon,  Alexander  Moore,  Peter  Payne,  Robert  Quin,  Ar- 
chibald Stuart,  Bartholomew  Norton,  and  Henry  Davis,  efquires, 
John  Porter,  Chrillopher  Ball,  Benjamin  Robinfon,  Lewis  Longj 
.    William  Kirby,  gentlemen,  good  and  lawful  men  of  the  county 
aforefaid,  who  neither  are  of  kin  to  the   faid  William   Kent  nor 
.  to  the  faid  Richard  Allen,  to  make  recognition  of  the  grand 
aflife  afprefaid.     Ct)Ctefore  it  is  commanded  the  (herltF,   that  he  frgmrt 
caufe  them  to  come  here  from  the  day  of  Eafter  in  fifteen  days,  fi^*' 
to  make  the  recognition  afortfaid.     The  fame  day  is  there  given 
to  the  parties  aforefaid.    At  which  day  here  come  as  well  the 

faid 
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iJ*>  11.  fuagc,  with  the  appurtenances,  in  Sutton  in  the  county  aforcCwif 
which  John  Rogers  efquire  demifed  to  the  laid  Richard  ^mlth 
for  a  term  which  is  not  yet  expired,  and  ejedied  him  from  bn 
fard  famit  and  other  wrongs  to  Ivm  did,  to  the  great  damage  of 
the  faid  Richard,  and  againft  the  peace  of  the  lord  the  king,  &c. 
And  whereupon  the  faid  Richard  by  Robert  Martin  his  attorney 
comphiins,  that  whereas  the  faid  John  Rogers,  on  the  firfl  day  of 
October  in  the  twenty-ninth  year  of  the  reign  of  the  lord  the 
lung  that  now  is,  at  Sutton  aforefaid,  had  demifed  to  the  fame 
Richard  the  tenement  aforefaid,  with  the  appurtenances,  to  have 
and  to  hold  the  faid  tenement,  with  the  appurtenances,  to  the 
faid  Richard  and  his  ailigns,  from  the  fead  of  faint  Michael  the 
archangel  then  laft  pafl,  to  the  end  and  term  of  five  years  from 
thence  next  following  and  fully  to  be  complete  and  ended,  by 
Tirtue  of  which  demife  the  faid  Richard  entered  into  the  (aid 
tenement,  with  the  appurtenances,  and  was  thereof  poffefied; 
and^  the  faid  Richard  being  fo  poffeiTed  thereof,,  the  faid  Wil- 
liam afterwards,  that  is  to  fay,  on  ihe  laid  firft  day  of  Odober  ia 
the  faid  twenty-ninth  year,  with  force  and  arms,  that  is  to  fay, 
with  fwords,  flaves,  and  knives,  entered  into  the  faid  tenement, 
with  the  appurtenances,  which  the  faid  John  Rogers  demifed 
to  the  faid  Richard  in  form  aforefaid  for  the  term  aforefaid, 
which  is  not  yet  expired^  and  eje6led  the  faid  Richard  out  of  his 
faid  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of 
the  faid  Richard,  and  againil  the  peace  of  the  faid  lord  the 
Jung ;  whereby  the  faid  Richard  faith,  that  he  is  injured  and 
damaged  to  the  value  of  twenty  pounds.  And  thereupon  he 
brings  fuit,  &c.  .         >  , 

Martin,  for  the  plaintiff.  1  Fledges  of    C  John  Doe. 

Peters,  for  the  defendant.  3  profecution,  \  Richard  Roe. 


Mr.  George  Saunders* 

J.  ..  I  am  informed  that  you  are  in  poffcflion  of,  or  claim  title  tOj 

the  pfcmifes  mentioned  in  this  declaration  of  ejediment,  or  to 
ibmepart  thereof }  and  I*  being  fued  in  this  a&ion  as  a  cafoal 

ejedofi 
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cjeftor,  and  Biavzng.  no  claim  or  title  to  the  feme,  do  advlfe  yon  71^0  jj^ 
to  appear  next  Hilary  term  in  his  majefty*8  court  of  king's 
bench  at  Wcftminfter,  by  fome  attorney  of  that  court,  and  -  then 
and  thgnej  by  a  .rule  to  be  made  of  the  fame  court,  to  caufc 
yonrfelf  to  be  made  defendant  in.  my  fbead ;  otherwlfe  I  ihall 
fuiFer  judgment  to  be  entered  againikme*  and  you  will  be  turned 
but  of  poiFefiion. 


5  JdniOryi  1756. 


Your  loving  friendf 

William  Stiles. 


»-    ^ 


$  3.  The  Rule  of  Court. 

Hilary   TVrm,    in  the  twenty -runth   Year  of   Kmg  Ge^o&GK   the 

fecp^d* 

Berks,*)  ^t  ifl  orDereD  by  the  court,  by  the  aflent  of  both  Smith 
to  wit.  J  parties,  and  their  attorneys,   that  George  Saunders,  g*?,"^^  ^^j, 
gentleman,   maybe  made  defendant,   in  the  place  of  the  now  one  mef. 
defendant  William  Stiles,   and  fhall  immediately  appear  to   the  ^^^^^  ^'^^ 
phantiff's  aftion,  and   fhall  receive  a  declaration  in  a  plea  of  ^^^^p^^^-^ 
trefpafs  and  eje6^ment  of  the  tenements  ia.  quefHon,  and  (hall  Sutton ^01 
immediately  plead  thereto,  not  guilty:   and,  upon  the  trial  of '  r*  iq*^^'^'^ 
the  iiTue,  fhall  ^onfefs  leafe,  entry,  and  oufter,   and  infift  upon  Rogers. 
his  title  only.     And  if,  upon  trial  of  the  iifue,  the  faid  George 
do  not  confefs  leafe,  entry,  and  oufter,   and  by  reafon  thereof 
the  plainttfF.  cannot  profeciite  his  writ,  then  the  taxation  of  cofls 
C^on  Saahnof^of  fhall  eeafe,  and  the  faid  George  fhall  pay 
fuch  cofts  to  the  plaintiff,  as  by  the  court  of  ottr  lord  the  king 
liere  fhall  be  taxed  and  adjudged  fot  fuch  his  default  in  non-per< 
fonnancs  of  this  rule;    and  judgment  (hall  be  entered  again fl 
the  (aid  William  StUes,  now  the  cafual  cje6bor,  by  default.     And 
it  18  further  ordered,  that;  if  upon  the  trial-of  the  faid  '  ffTae  a 
vetdi£b  ihaU  be  given  for  the  defendant,  of  ff  the  -ptaintifF  fhall 
not  profecttte  his  writ»  upon  any  other  caufcif  'than  for  the  not 
Vx(L.  III.  LI  confefCng 
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H**  VL  coafefliDg  leafci  eatiy,  and  ouftrr  as  aforefaid^  then  the  leiTor 
of  the  plaintiff  ihall  pay  coftsy  if  the  plaintiff  himfelf  doth  not 
pay  them. 

By  the  C«urt; 

.     .        Martin,  for  the  .plaintiff, 

NeUinan,  for  the  dtfendttit. 


<  4«  Tie  Records 

|^le20  before  the  lord  the  king  at  Weftminfter,  of  the  term  of 
faint  Hilary,  in  the  twenty-ninth  year  of  the  reign  of  the  lord 
George  the  fecond,  by  the  grace  of  God  of  Great  Britaini 
France,  and  Ireland  king,  defender  of  the  faith,  ^c^ 

Berks,*)  C^COrge  Saunders,  late  of  Sutton  in  the  county  afore- 
towit.jfaid)   gentkman,    was    attached   to   anfwer    Richard 
Smithy  of  a  plea,   wherefore  with  force  and  arms  he  entered 
into  one  meffuage,  with  the  appurtenances,  in  Sutton,   which 
John  Rogers  efquire  hath  demifed   to  the  faid  Richardi  for  a 
term  which  is  not  yet  expired,  and  ejefted  him  frdm  his  faid 
farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the 
faid   Richardy   and  againft  the  peace  of  the  lord  the  king  that 
Pec!aratioo,  now  is*     3n]>  tO^rettpon  the  faid  Richard  by  Robert  Martin 
orccmnt.      y^  attorney  complains,  that  whereas  tho  faid  John  Rogers  on 
the  fird  day  of  O^ober  in  the  twenty-ninth  yearidf  die  reign  of 
the  lord  the  king  that  now  is,  at  Sutton  afore&zd,  had  demifed 
to  the  fame  Richard  the  tenement  aforeCald,  with  the  %|^ur« 
tenances,  to  have  and  to  hold  the  /aid  t.enement,  with  tkeappur* 
tcnanccs,  to  the  faid  Richard  and  his  af&gns,  from  the  feaft  of 
faint  Michael  the  archangel  then  laft  paft,  to  the  end  and  term 
of  five  years  from,  thence  next  foUpwing  and  fully  to^  be  com* 
plcte  and  ended ;  by  virtue  of  which  demife  the  faid  Richard 
entered  into  the  £ud  tenement,  with  the  s^purtenances,  and  was 
thereof  pofltffed  i  and,  the  faid  Ricl^ard  being  fo  poflefied  there* 
of,  the  (aid  George  afterwards,  that  is -to  £ety,  on  the  firfk  day 
of .  Odbber  in  ^e  faid  ,twenty-nintl)>  year,  with  force  and  arms, 
that  is  to  fay,  with  fwordsy  ^^scft  and  knives,  entcrdi  into  the 

*Z  faid 
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Taid  tenement,  with  the  appurtenanees»  which  the  fald  John   N**!!!* 
Rogers  demifed  to  the  faid  Richard  in  form  aforcfaid  for  the  term  ^       -   '  ^ 
aforefaid  which  is  not  yet  expired,  and  eje^ed  the  faid  Richard 
out  of  his  faid  farm,  and  other  wrongs  to  him  did,  to  the  great 
damage  of  the  faid  Richard,  and  againfl  the  peace  of  the  faid 
lord  the  king ;  wherehy  the  faid  Richard  faith  that  lie  is  injured 
and  endamaged  to  the  value  of  twenty  pounds ,   and  thereupon 
he  l)ring8  fuit,  [and  good  proof.]     9nll  the   aforefaid  George  Defence* 
'Saunders,  by  Charles  Newman  his  attorney,  comes  and  defends 
the   force  and  injury,  when  [and  where  it  fhall  behove  him;] 
and  faith  that   he  is  no  wife  guilty  of  the  trefpafs  and  ejedi'  piea,  n*t 
ment  aforefaid,  as  the  faid  Richard  above  complains  againit  him ;  e^^^^p 
and  thereof  he  puts  himfclf  upon  the  country:   and  the  faid.^^**^- 
Richard  doth  likewife  the  fame  ;  W.\)ZXtf(ftt  let  a  jury  come  there« 
upon  before  the  lord  the  king,  on  the  o^vc  of  the  purification  pr^^yg       ' 
of  the  bleffed  virgin  Mary,  wherefocver  he  (hall  then  be  in  £ng-  twardcd«j 
land ;  who  neither  [are  of  kin  to  the  faid  Richard,  nor  to  the 
fiiid  George ;]  to  recognize  [whether  the  faid  George  be.  guilty 
of  the  trefpafs  and  ejedment  aforefaid :]  bccaufe  as  Well  [the* 
faid  George>  as  the  faid  Richard,  between  whom  the  difference 
is,  have  put  themfelves  on  the  faid  jury.]     The  fame  day  is  there 
given  to  t^  parties  aforefaid.     Softer O9arl)0k  the.,proce{s  therein,  i^efpite,  for 
being  continued  between  the  faid  parties  .of  the  plea  aforcfaid  ?c^«»»'t  of 
by  the  jury,  is  put  between  them  in  refpite, .  before  the  lord  the  ^"'°*^** 
king,  until  the  day  of  Eafer  in  fifteen  days,  wherefoever  the  faid  Nififnut% 
lord  the  king  fhall  then  be  in  England ;  unlet)  the  juftices  of 
the  lord  the  king  affigned  to  take  ailifes  in  the  county  aforefaid* 
fhall  have  come  before  that  time,  to  wit>  on  Monday  the  eighth 
day  of  March,  at  Reading  in  the  faid  county  by.  the  form  of  the 
itatute  [in  that  cafe  provided],  by  ^eafon  oi  the  default  of  the 
jurors,   [fummoned  to  appear  as  aforefaid.]     At  which  day  be« 
fore  the  lord  the  king,  at  Wedminfter,  come  the  parties  afore* 
faid  by  their  attorneys  aforefaid ;    and  the  aforefaid  juftices  of 
afhfe,  before  whom  [the  jury  aforefaid  c^me,]   fent  here  their 
record  before  them,  had  in  thefe  words,  to  wit :   9{ccrtoarl>0,  P^tSm 
at  the  day  and  place  within  contained,  before  Hepeage  Legget 
efquire,  oqe  of  the  barons  of  the  exchequer  of  the  lord  the  king  ; 
and  fir  John  Eardlcy  Wilmot,  krfight,  one  of  tfe«  juftice«  of  thf 
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N*  III.    iaid  lord  the  king,  afiigrncd  to  hold  pleas  before  the  king  hiin« 
felf,  judices  of  the  faid  lord  the  king,  afligntd  to  take  aififes  in 
the  county  of  Berks  by  the  form  of  the  ftatiite  [in  that  cafe  pro- 
vided,] come  as  well  the  within-named  Richard  Smith,  as  the 
within«written  George  Saunders,  by  their  attorneys  within  con- 
tained ;  and  the  jurors  of  the  jury  whereof  mention  is  within 
made  being  called,  certain  of  them,  to  wit,  Charles  HoUoway, 
John  Hooke,  Peter  Graham,  Henry  Cox,  William  Brown,  and 
Francis  Oakley,  come,  and  arc  fworn  upon  that  jury :  and  be- 
caufe  the  reft  of  the  jurors  of  the  fame  jury  did  not  appear, 
^*'j  ''.'"'-  therefore  others  of  the  by-ftanders  being  chofen  by  the  (herifF, 
'*  at  the  requeft  of  the  faid  Richard  Smith,  and  by  the  command 
of  the  juRices  aforefaid,  are  appointed  anew,  whofe  names  are 
affixed  to  the  panel  within  written,  according  to  the  form  of  the 
ftatute  in  fuch  cafe  made  and  provided;    which  faid  jurors  fo 
a]>pointed  anew,  to  wit,  Roger  Bacon,  Thomas  Small,  Charles 
Pye,  Edward  Hawkins,   Samud  Roberts,  and  Daniel  Parker, 
being  likcwife  called,  come ;  and  together  with  the  other  jurors 
aforefaid  before  impanelled   and  fworn,    being  eledled,    triedy 
and  fworn,  to  fpeak  the  truth  of  the  matter  within  contained,- 
Verdia  for  upon  their  oath  fay,  that  the  aforefaid  George  Saunders  is  guilty 
-    P  **nu  •  ^£  ^^^  trefpafs  and  ejefbnent  within-written,  in  mannec  and  form 
is  the  aforeiaid  Richard  Smith  within  complains  againll  him ; 
>  and  aflefs  the  damages  of  the  faid  Richard  Smith,  on  occafion 
of  that  trefpafs  and  ejectment,  belKlbs  liis  cofts  and  charges 
which  he  hath  been  put  unto  about  his  fuit  in  that  behayf,   to 
twelve  pence :  and^  for  thofe  cofts  and  charges,  to  forty  fhillings. 
UUl^ttUf^n  the  faid  Richard  Smith,'  by  his  attdmey  aforefaid, 
prayeth  judgment  againft  the  faid  George  Saunders,  in  and  upon 
the  verdi^  afol^faid  by  the  jurors  aforefaid  given  in  the  form 
Modon  in    aforefaid :  and  the  faid  George  Saijnders, '  by  his  attorney  afore- 
*^£njtot.     ^^^  faith,  that  the  court  here  ought  not  to  proceed  to  give  judg- 
*         ment  upon  the  faid  verdift,  aAd  prayeth  that  judgment  againft 
him  the  faid  George  Saunders,  in  and  upon  the  verdift  aforefaid 
'  ^''.  *  by  the  jurors   afdrcfalid   given   in  the  form   aforefaid,   may  be 
ftayed,  by  reafon  that  the  faid  verdf€l  is  infufficient  and  errone- 
ous, 'and  thdt  the  fatne  verdift  may  be  quaftied,  and  that  the  iflue 
fifbr^aid  -lAaylb^- tried  anew  by*  other  jurors  to  be  afrerti  impa. 
i:-*  •**8  -  nellcd. 
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nellcd.     And,  becaufc  the  court  of  the  lord  the  king  here  is  not  J»Jo  m, 
yet  advifed  of  giving  thrir  judgment  of  and  upon  the  premifes,  ^    ^^^  J 
therefore  day  thereof  is  c^ven  as  well  to  the  faid  Richard  Smitti  Contino- 
as  the  faid  George  Saunders,  before  the  lord  the  king,  until  the 
morrow  of  the  Afcenfion  of  our  Lord,  whercfoevet  the  faid  lord 
the   king  (hall  then  be  in   England,  to  hear  their  judgment  of 
and  upon  the  premifes,  for  that  the  court  of  the  lord  the  king 
is  not  yet  advifed  thereof;      At  which  day  before  the  lord  the 

'  ting  at  Weftminfter,  come  the  parties  aforefaid  by  their  attor- 
neys  aforefaid  :  upon  which,   the  record  and  matters   aforcfaid 
having  been  feen,  and  by  the   court  of  the  lord  the  king  now 
here  fully  underftood,  and  all  and  Angular  the  premifes  having 
been   examined,  and  mature  deliberation  being  had  thereupon 
for  that  it  feems  to  the  court  of  the  lord  the  king  now  here  that  Opinion  of 
the  verdifl  aforefaid  is  in  no  wife  infufficient  or  erroneous,  and  '^*  ^"''* 
that  the  fame  ought  not  to  be  quaflied,  and  that  no  Dew  trial 
ought  to  be  had  of  the  iifue   aforefaid,    Cl)erefore  ft   {0   COIU  Judgment 

'  ffBcret),  that  the  faid  Richard  do  recover  againft  the  faid  George  pi^jl, J^^ 
his  term  yet  to  come,  of  and  in  the  faid  tenements,  with  the  r-p- 
purtenances,  and  the  faid  dam'ages  aflcfled  by  the  faid  jury  in 
form   aforefaid,  and   alfo  twenty-fcven  pounds  fix  fhillings  and  Coilf* 
eight  pendc  for  his   cofts  and  charges  aforefaid,  by  the  court  of 
the  lord  the   king  here  awarded  to  the  faid  Richard,  with  his 
aflent,  by  way  of  increafe  5  which  f^id  damages  in  tlie  whole   \ 
amount  to  twenty-nine  pounds  feven  Shillings  and  eight  pence. 
**  And  let  the  faid  George  be  taken,  [until  he  maketh  fine  to  the  Capiaturpro 
**  lord  the  king] ."  ,*  SllU  bcreupotl  the  faid  Richard  by  his  attor-  fi"^\ 

'  ney  aforefaid  prayeth  a  writ  of  the  lord  the  king,  to  be  dire6led  to  poffefljoD 
the  fheriff  of  the  county  aforefaid,  to  caufe  him  to  have  pofleffion 
of  his  term  aforefaid  yet  to  come,  of  and  in  the  tenements  afpre- 
faid|  with  the  appurt^nancas :  and  it  is  granted  unto  him,  return- 
able before  ^he  lord  the  king  on  the  morrow  of  th^  holy  Trinity, 
wherefoevcr  he  fhall  then  be  in  England.  At  which  day  before  and  return, 
the  lord  the  king,  at  Weftminfter,  cometh  the  faid  Richard  by 
his  attorney  aforefaid  ;  and  the  fherilF,  that  is  to  (iiy,  fir  Thomas 
Reeve,  knight,  now  fcn4etll^  that  he  by  virtue  of  the  writ  afore- 
iaidto  him  diredled^  on  the  ninth  day  of  June  laft'paft,  did  caufe 


^  Now  omitted.     See  page  35 S. 
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N*  in«  the  faid  Richard  to  have 'his  poirefHon  of  his  term  aforefaid  yet  to 
comcy  of  and  in  the  tenements  aforefaid}  with  the  appurtenances, 
as  he  was  commanded* 


N«  III. 

* 

Proceedings  on  an  AStmi  of  Debt  in  the  Court  of 
Common  Pleas ;  removed  into  the  King's  Bench  ^jr 
ff^rit  of  Error. 


Fracci^u       /tft 


Sherirt 
retoro. 


§  I.    Original, 

tf  £>  IR  (B  C  the  fecond»  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith, 
and  fo  forth  }  to  the  iheriff  of  Oxfordfhire,  greeting.  CommaiHl 
Charles  Long,  late  of  Burford,  gentleman,  thatjufUy  and  without 
delay  he  render  to  William  Burton  two  hundred  pounds,  which 
he  owes  him  and  unjufUy  detains,  as  he  faith.  And  unlefs  he 
(ball  fo  do,  and  if  the  faid  William  ihall  make  you  fecure  of 
profecuting  his  claim,  then  fummon  by  good  fummoners  the  afore- 
faid  Charles,  that  he  be  before  our  juftices,  at  Weflminfter,  on  the 
odave  of  faint  Hilary,  to  (hew  wherefore  he  hath  not  done  it. 
And  have  you  there  then  the  fummoners,  and  this  writ,  WiiU 
Iief0  ourfelf  at  Weftminfter,  the  twenty-fourth  Day  of  Decembers 
in  the  twenty-eighth  year  of  our  reign. 

Pk'lg"  7  John  Doe.       Sumrnonen  of  the  1  ^         j^^^.^ 


J  2*     Proeefs, 

4B^<Cd)lR<V4B  the  fecond,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  I^uigi  defender  of  tl^e  faith^  and  fo  forth ; 

to 
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to  the«iheH^of  Oxfor4flttrci  greeting.     |dllt  by  gage  and  fafe    N*  HI* 
pledges  Ciiarles  Long,  fate  of  Burford,  gentleman,  that  he  be  be-  '"■'    v""^ 
fore  our  juftices  at  Weftminft'er  on  the  o6hiTe  of  the  purification 
of  thcbleffcd  Mary^  to.  anfwer  to  William  Burton  of  a  plea, 
that,  he  render  to  him  two  hundred  pounds  which  he  owes  him       * 
and  unjuftly  detains,  as  he  faith  ;  and  to  (hew  wherefore  he  was 
not  'before  our  juftices  at  Wcftminfter  on  •  the  odave  of  faint 
Hilary,  as  he  was  fummoned.     And  have  there  then  the^names 
of  the  pledges  and  this  writ.     Wiitntin  fir  John  Willes,  knight^ 
at  Weibnmftcry  the  twenty-third  day  of  January,  in  the  twenty- 
eighth  year  of  oUr  reign. 

The  within-naiMd  Charles  Long  isl  Edward  Leigh.  '  Sheriff's 
attoched  by  Pledges,  3  Robert  Tanner.     "*»"»• 


C^^V^C^  the  fecond,  by  the  grace  of  God  of  Great  i^^'X''* 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and  fo 
forth ;  to  the  fherifF  of  Oxfordfhire,  greeting.  tSOit  command 
you,  that  you  diftrein  Charles  Long,  late  of  Burford,  gentle- 
man, by  all  his  lands  and  chattels  within  your  bailiwick,  fo 
that  neither  he  nor  any  one  through  him  may  lay  hands  on  the 
fame,  until  you  fhall  receive  from  us  another  command  there- 
upon ;  and  that  you  anfwer  to  us  of  the  ifTues  of  the  fame ;  and 
that  you  have  his  body  before  our  juflices  at  Wefbninfter  from 
the  day  of  Eafter  in  .fifteen  days,  to  anfwer  to  William  Burton 
of  a  pica,  that  he  render  to  him  two  hundred  pounds  which  he . 
owes  him  and  unjufUy  detains,  as  he  faith,  and  to  hear  his  judg* 
ment  of  his  many  defaults.  SQ(t)tef0  ^\x  John  Willes,  knight,  at 
Wefiminfter,  the  twelfth  day  of  February,  in  the  twenty-eighth 
year  of  our.  reign. 

The  within-named  Charles  Long  hath  nothing  in  my  bailiwick.  Sheriff's 
whereby  he  may  be  diftreined.  ^^kS* 


0  C  iD  IB  CBi^B  the  fecond,  by  the  grace  of  God  of  Great  Bn.  CffUi  ad 
tain,  France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth ;  ^'If^^' 
to  the  fiiibriff  of  Oxfordfhire,  greeting.    Wit  command  you^  that 

L 1  4  you 
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N^  III.  you  take  CWIes  Long,  late  of  Bujrford>  gcntkmaii,  if  lie  ma]^ 
he  found  in  your  baiCwick,  and  him  fafely  keep,  fo  that  you  may 
have  his  body  be&rc  our  juftices  at  Weftminfter  from  the  day  of 
Rafter  in  five  weeks,  to  anfwer  to  Wilfiasf  Burton,  gentleman,  o^ 
m  pleai  that  he  render  to  him  two  hundred  pounds,  which  he  owes 
him  and  u^uftly  detains,  as  he  faith ;  and  whereupon  you  have 
returned  to  our  juftices  at  Wefftminfter,  that  the  faid  Charles  hath 
nothing  in  your  bailiwick,  whefeby  he  may  be  difhreined.  And 
have  you  there  then  this  writ.  dOftticb  fir  John  Willes,  knight, 
at  Weftminfter,  the  fixteenth  day  of  April,  in  the  twenty^ighth 
year  of  our  reign. 


SheriQr*t 

leturu. 


The  within-named  Charles  Long  is  not  found  in  mf  baiUwidL. 


I^Miifi  €Fd>Btf^4(   the  fecond,  by  the  grace  of  God  of  Great 

^iaum       P^t^n,  France,  and  Ireland  king,  defender  of  the  ffuth,  ^d 
<»/f0i.  fo  forth  ;  to  the  fherilF  of  Berkfhire,  greeting,     i^z  command 

you,  that  you  take  Charles  Long,  late  of  Burford,  gentleman, 
if  he  may  be  found  in  your  bailiwick,  and  him  fafely  keep,  fo 
that  you  may  have  his  body  before  our  juftices  at  Weftminfter, 
on  the  morrow  of  the  holy  Trinity,  to  anfwcr  to  William  Bur- 
ton, gentleman,  of  a  plea,  that  he  render  to  him  two  hundred 
pounds  which  he  owes  him  and  unjuftly  detains,  as  he  faith  \ 
and  whereupon  our  fheriff"  of  Oxfordfbire  hath  made  a  return  to 
our  juftices  at  Weftminfter,  at  a  certain  day  now  paft,  that  the 
aforefald  Charles  is  not  found  in  his  bailiwick  ^  and  thereupon  it 
is  teftifie'd  in  our  faid  court,  that  the  aforefaid  Cfiarlcs  lurks,  wan- 
ders, and  runs  about  in  your  county.  And  have  you  there  then 
this  wait.  '  CQIitttefs  fif  John  Wllles,  knight,  at  Weftnainfter,  tjie 
fevcnth  day  of  May,  in*  the  twenty-cigbth  year  of  our  reign. 

Sheriff 't  •        By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of 
tjturn.         the  withm-named  Charles  Long ;  which  I  have  ready  at  the  day 
>>*  cor^uu  ^^^  plaee  within  contained,  according  as  by  this  writ  it  is  com- 
manded me. 


"  Or,  upon  the  Return  of-  Non  eft  inventus  j^jjjpi  theJMt  Cja^ 
"bias,  the  Plusnttff'  may  fue  out  an  Alia^  and  a.Pluries, 
^  ana  then  froceea  to  Qutla^mry  ;  terns  .* 
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it  (K4Bd>IR<S4^  th^  fecondy  by  the  grace  of  God  of  Great  N^  (II^. 
:*•  Briuitiy  France*  and  Ireland  kiijg,  defender  of  the  faith,  and  fo      "-"  -^ 
"  forth ;  to  the  (heriff  of  Orfordfhire,  greeting,    fiSlt  command  « ^^  '*" 
^*  you  as  formerly  we  conunanded  youy  that  you  take  Charles 
**  Long,  late  of  Burford,  gentleman^  if  he  may  be  found  in 
''  your  bailiwicki  aad  him  fafely  keep^  fo  that  you  may  have 
f^  hid  body  before  our  juJlices  at  Weilminftery  on  the  morrow 
*'  of  the  holy  Trinity,  to  anfwer  to  WiUiam  Burton,  gentlemanf 
**  of  a  plea,  that  he  render  to  him  two  hundred  pounds,  which    ' 
f  he  owes  him  and  unjuftly  detains,  as  he  faith. '  And  have  you 
f<  there  then  this  writ.     CQittieflf  /iir  John  Willes,  knight,  at 
**  Weftminfter,  the  feyenth  day  of  May,  in  the  twenty-eighth 
V  year  of  our  reign. 

''  The  within^named  Charles  Long  is  not  found  in  my  baili-  tt  shm(P9 

«<  wick.  .  '  u  r^^rn. 

**  iffventHSm 
'  **  Plurks 

f <  t}^S>1R<B4i  the  fecond,  by  the  grace  of  God  of  Great u a^i^. 
f<  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
**  fo  forth  ;  to  the  fheriff  of  Oxfordfhire,  greeting,  CZtCcom- 
f*  mand  you,  as  we  have  more  than  once  commanded  you,  that 
*'  you  take  Charles  Long,  late  of  ]^urford,  gentleman,  if  he 
**  may  be  found  in  your  bailiwick,  and  him  fafely  keqp,  fo  t}iat 
•*  you  may  have  his  body  before  our  juftices  at  Wcflminftcr^ 
•*  from  the  day  of  the  holy  Trinity  in  three  weeks,  to  anfwer  to 
f<  Williagfi  Burton,  gentleman,  of  a  plea,  that  he  render  to  him 
*'  two  hundred  poufids,  which  he  owes  him  and  unjuftly  detains^ 
y  as  he  faith.  And  haye  you  th^re  then  this  writ.  dOitneb  fir 
**  John  AVilles,  knight,  at  Weftminfter,  the  thirtieth  day  of 
I*  May,  in  the  twcnty^gh^  year  of  ppr  i:eign« 

,    (f  The  withia»pamfid  Charles  Long  is  not  found  in  my  baiK-  '<  Sheriff*! 
«  wick.  V/'"i™' 

Nm  ep  in- 

VMtMim 

«  <B^t>Vitf0  the  fecond,  by  the  grace  of  God  of  Great  «<  Eje^fa^ 
}•  Bntain,  France,  and  Ireland  iing,  defender  of  the  faith,  anA  "  «•»• 
ff  fb  forth ;  to  the  (heriff  of  Oxfordfhire,  greeting.    laSe  com- 

**  mand 
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N*  III.  u  mand  yoU|  that  you  caufc  Charles  Long,  late  of  Burford, 
gentleman,  to  be  required  from  county  court  to  county  court, 
•♦  until  according  to  the  law  and  cuftom  of  our  realm  of  Eng- 
^  land,  he  be  outlawed,  If  he  doth  not  appear :  and  if  he  doth 
''  appear,  then  take  him  and  caufe  him  to  be  fafely  kept,  fo 
*•  that  you  may  have  his  boily  before. our  juftices  at  Weftminfter, 
«*  on  the  morrow  of  All  Souls,  to  anfwer  to  WiUiam  Burton, 
•*  gentleman,  of  a  plea,  that  he  render  to  him  two  hundred 
•*  pounds,  which  he  owes  him  and  unjuftly  detains,  as  he  faith  ; 
«*  and  w]iereupon  you  have  returned  to  our  juftices  at  Weft- 
*•  mtnfter,  from  the  day  of  the  holy  Trinity  in  three  weeks,  that 
*•  he  is  not  found  in  your  bailiwick.  And  have  you  there  then 
"  this  wnt.  (nittntfo  fir  John  Willes,  knight,  at  Weftminfter* 
•*  the  eighteenth  day  of  June,  in  the  twenty-eighth  year  of  our 


«« 


reign, 


«<  Sheriffs 
*^  retwfo* 

<•  Frim 
«'  exaStts,  . 


«« rertto 
*^  txaSitu 


««  Sluarto 


*'  exa8us9 
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"  By  virtue  of  this  writ  to  me  direfted,  at  my  county  court 
"  held  at  Oxford,  in  the  county  of  Oxford,  on  Thurfday  the 
twenty-firft  day  of  June,  in  the  twenty-ninth  year  of  the 
reign  of  the  lord  the  king  within-writlen,  the  within-named 
Charles  Long  was  required  the  Hrft  time  and  did  not  appear : 
*' '  and  at  my  county  court  held  at  Oxford  aforefaid,  on  Thurfday 
**  the  twenty-fourth  day  of  July  in  the  year  aforefaid,  the  faid 
**  Charles  Long  was  required  the  fecond  time,  and  did  not  ap- 
**  pear :  and  at  my  county  couit  held  at  Oxford  aforefaid,  on 
•*  Thurfday  the  twenty-firft  day  of  Auguft  in  the  year  aforefaid, 
^  the  faid  Charles  Long  was  required  the  third  time,  and  did  not 
'*  appear :  and  at  my  county  court  held  at  Oxford  aforeiaid» 
**  on  Thurfday  the  eighteenth  day  of  September,  in  the  year 
<<  aforefaid,  the  faid  Charles  Long  was  required  the  fourth  time, 
**  and  did  not  appear :  and  at  my  county  court  held  at  Oxford 
"  aforefaid,  on  Thu^day  the  fixteenth  day  of  Oftober  iu  the 
^'  year  aforefaid,  the  faid  Charles  Long  was  required  the  fifth 
"  time,  and  did  not  appear :  therefore  the  faid  Charles  Long,  by 
*^  the  judgment  of  the  Coroners  of  the  faid  lord  the  king,  of  the 
'<  county  aforefaid,  according  to  the  law.  and  cuftom  of  the  king- 
f^  dom  of  England}  is  outlawed.  .... 


«  ^Cd)!R(fi»0 
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«  4EP <S jO IS  d^ 4B  the  fccond,  by  the  grace  of  God  of  Great  '^^  ^r'.    .^ 
«  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and  «  pitniia. 
*«  fo  forth ;  to  the  (heriff  of  Oxfordfhire,  greeting.     dSt^eteas  "  matioo. 
•'  by  our  writ  we  have  lately  commanded  you  that  you  Ihould 
*'  caufe  Charles  Long,  late  of  Burford,  gentleman,  to  be  re- 
**  quired  from  county  court  to  county  court,  until  according  to 
**  the  law  and  cuftom  of  our  realm  of  England  he  (hould  be 
**  outlawed,  if  he* did  not  appear:  and  if  he  did  appear,  then  ; 
*^  that  you  fhould  take  him  and  caufe  him  to  be  fafely  kept,  fo 
'*  that  you  might  have  his  body  befor/:  our  juftices  at  Weftmin* 
**  fter,  on  the  morrow  of  All  Souls  to  anfwcr  to  William  Bur- 
<*  ton,  gentleman,  of  a  plea,  that  he  render  to  him  two  hun- 
''  dred  pounds,  ivhich  he  owes  him  and  unjufUy  detains,  as  he 
'<  faith :  ^f^xtf txt  we  command  you,  by  virtue  of  the  ftatute 
*^  in  the  thirty-firft  year  of  the  lady  Elizabeth  late  queen  of 
^'  England  made  and  provided,  that  you  caufe  the  faid  Charles 
<<  Long  to  be  proclaimed  uponf  three  feveral  days  according  to 
**  the  forin  of  that  ftatute  ;   (whereof  one  proclamation  fhall  be 
**  made  at  or  near  the  moft  nfual  door  of  the  church  of  the  pa- 
<*  rifh  wherein  he  inhabits)  that  he  render  himfelf  unto  you ; 
.**  fo  that  you-  may  have  his  body  before  ourjuftices  at  Weftmiii- 
**  fter  at  the  day  aforefaid  to  anfwer  the  faid  William  Burtoa 
**  of  the  plea  aforefaid.     And  have'  you  there  then  this  writ. 
"  WitntU    fir    John  Willes,     knight,    at  Weftminfter,    the 
eighteenth  day  of  June,  in  the  twenty-eighth  year  of  our 
reign. . 


€1 


**  By  virtue  of  this  writ  to  me  dire^led,  at  my  county  court  «  Sheriff's 
•*  held  at  Oxford,  in  the  county  of  Oxford;  on  Thurfday  the  twen-  "  ^^^^^ 
**  ty-fixlli  day  of  June,  in  the  twenty-ninth  year  of  the  reign  of  <«  f^ri/aU 
<'  the  lord  the  king  within-written,  I  caufed  to  be  proclaimed 
**  the  firft  time ;  and  at  the  general  quarter  feiSons  of  the  peace, 
^*  held  at  Oxford  aforefaid,  on  Tuefday  the  fifteenth  day  of  July 
**  in  the  year  aforefaid,  I  caufed  to  be  proclaimed  the  fecond 
''  time ;  and  at  the  moft  ufual  door  of  the  church  of  Burford 
^*  within-written,  on  Sunday  the  third  day  of '  Auguft  in  the  year 
•*  aforefaid,  immediately  after  divine  fervice,  one  month  at  the 
f '  leaft  before  the  withio-named  Charles  Long  was  required  the 

«  fifth 
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|J«  in.    **  fifth  time,  I  caufed  to  be  proclaimed  the  third  time,  that  the 
T  **  faid  Charles  Long  fliould  render  Himfeff  iftito  me,  as  'wltUin  it 
*«  is  commanded  mo» 


f  Cs^'m  irf-  «  ^,4^  iD  IB  <B  tf  the  fecond,  by  the  grace  of  God  of  Great 
'**'***  **  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
**  fo  forth ;  to  the  (herifF  of  Berkfhire,  greeting.  Sflle  com- 
**  mand  you,  that  you  omit  not  by  reafon  of  any  liberty  of  your 
•**  county,  but  that  you  take  Charles  Long,  late  of  Burford  in 
'*  the  county  of  Oxferd,  gentleman,  (being  outlawed  in  the 
*•  faid  county  of  Oxford,  on  Thurfday  the  fixteenth  day  of 
f«  Oftober  laft  paft,  at  the  fuit  of  William  Burton,  gentleman, 
**  of  a  plea  of  debt,  as  the  (heriff  of  Oxfordfhire  aforefaid  re- 
**  turned  to  our  juftices  at  Wcftmmfter  on  the  morrow  of  All 
**  Souls  then  next  enfuipg,)  if  the  laid. Charles  Long  may  be 
♦*  fdund  in  your  bailiwick  ;  and  him  fafely  keep,  fo  that  you 
♦*  may  have  his  body  before  our  juftices  at  Weftminfter,  from  the 
**  day  of  faint  Martin  in  fifteen  days  to  -do  and  receive  what  our 
f*  court  fhall  confider  concerning  him  in  this  behalf.  (EQIttflers 
*f  fir  John  Willes,  knight,  at  Wefti^nfter,  tha  fixth  day  of  No- 
?*  yember  in  the  twenty-ninth  year  of  our  reign. 


ff  Sheriff's      ««  By  virtue  of  this  writ  to  me  dire^lrf,  I  have  taken  the  body 
f«S*-^"*     **  of  the  within-namcd  pharles  Long.;  which  I  have  ready  at  the 
ff /»!•         "  day  and  place  within-c.ontained,  according  as  by  this  writ  it  is 
**  commanded  me. 


i^  §  3.     *  BiU  of  Middlefex,  artd  Latitat  thereupon  in  the  Court  of 
^     '  •«  King's  Bench.    '  * 

?!  Bill  of         ««  Middlefex,  >     «  ^}^%  &i}lttif  h  oonamanded  that  he  take 
•;  ^J^^^^*"       .  -«  to  wit.      )  '*  Charles^Long,,laU  p/. Burford  in  the.cotiirty 

« trefp^fsj    <<  of  Oxford,  if  he  may  bq  fo^pd  iu  hi^  bailiwick,' and  hun  fafely 

*  •  ...  ,  '\ 

*  N«ite,  that  §  3,  ^ad^4,  aretly:  uli^Al.ip^^od  $f  pcot^Cs,  tot  Qomi^el  an  ap- 
p.earance  in  the  courts  of  kh^i  bench  an^  taccb<^uei;  j  la  whiph  the  pra^tca-  of 
thofe  courts  dofes  principally  diffrr  from  that  of  th?  court  of  common,  fleas  ^  ({le 
fttbffq^ieni^^fhiget  of  ptfocee^in^  being  nearly  alik^'ift'fhedi  al. '  " 


«« 

«( 
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«*  kcepj  fo  that  he  jnay  have  his  body  before  the  lord  the  king  N®  III. 
««  at  Weftminfter,  on  Wednefday  next  after  fifteen  day»  dF  Eaftcr,  *— *V— ^ 
**  to  anfwer  William  Burton,  gentleman,  of  a  plea  of  trcfpafs ; 
**  [antJ  alfo  to  a  })ill  of  the  faid  William  againft  the  aforefaid  "  ae^tum 
«  Charles,  for  two  hundred  pounds  of.  .debt,  according  to  the  ""**^** 
"  cuftom  of  the  court  of  the  faid  lord  the  king,  before  the  king 
**  l)imfclf  to  be  exhibited;].  aBd:that  he  have  there  then  this 
•*  precept.  ,  '  , 

"  The  within-named  Charles  Long  is  not  found  in  my  baill-  "  Sheriff'** 

,    '    .  .**  inventus* 

«.  .(B  <E  £>  IR  (15.(S.  the  fecond,.  by  the  grace  of  God  of  Great 
Britain,  Fiance,  and  Ireland  kii^g^  fiefender  of  the  faith,  and 
fo  forth;,  to  the  flieriff  of  BeiiihirCf  greeting.  t^{)etca0 
we  lately  commanded  our  fheriff .  pf  Middlefcx  that  he  fhould 
*f  take  Charles  Long,  late  of  Burford  in  tlie  county  of  Oxford, 
**  if  he  might  be  found  in  his  bailiwick,  and  him  fafely  keep, 
**  fo  that  he  might  be  before  us  at  Weftminfteri  at  a  certain  day 
**  now  paft,  to  anfwer  unto  William  Burton,  gentleman,  of  a 
•*  plea  of  trefpafs;  {^awD  alfo  to  a  bill  of  the  faid  Wilfiam  «  ^  <ji^^ 
•*  againft  the  aforefaid  Charles,  for  tvVo  hundred  pounds  of 
•*  debt,  accoiding  to  the  cuftom  of  our  court,  before  us  to  be 
**  exhibited ;]  and  our  faid  fheriff  of  Middlefex  at  that  day jpe- 
f*  tv^ned  to  us  that  ,the  aforcfiiid  Charles  was  not  found  in  hig 
**  bailiwick;  whereupon  on  the  behalf  of, the  aforefaid  William 
**  in  our  court  before  us  it  is  fufiiciently  attcfted,  that  the  afbrc- 
**  faid  Charles  hirks  and  runs  about  in  your  county :  C^etcfore 
we  command  you,  that  you  take  him,  if  he  may  be  found  in 
your  bailiwick,  and  him  fafely  keep,  fo  that  you  may  have  hig 
**  bddy  before  us  at  Weftminfter  on  Tuefday  next  after  five  weeks 
**  of  Eaftcr,  to  anfwer  to  the  aforefaid  William  of  the  pica  [and 
**  bill]  aforefaid ;  and  have  you  there  then  this  writ.  C23itne(0 
<*  fir  Dudley  Ryder,  knight,  at  Weftminfter,  the  eighteenth  day 
**  of  April  in  the  twenty- eighth  year  6f  our  reign. 

"  By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  "  Sher-ff't 
**  of  the  within-named  Charles  Lonj;  which  I  have  ready  at  the**  "^'"* 

"  day 


«c 
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rr  III.    <i  ^^y  j^jj  pj^gg  within*coiitamed  according  as  hj  thii  wrft  ft  Is 


**  commanded  me* 


<*  §  4.  iVrii  of  Quo  minus  /«  the  Exchequer. 

"  dB^©IB4^<5  the  fecond,  by  the  grace  of  God  of  Great 
**  Britain,  France,  and  Ireland  king,  defender  of  the  faJth,  and 
*'  fo  fortli ;  to  the  (hcrifF  of  Berkfhire,  greetings  ^c  com- 
**  mand  yog,  that  you  6mit  not  by  reafon  of  any  Hberty  of  your 
*«  county,  but  that  you  enter  the  fame,  and  take  Charles  Long, 
•'  late  of  Buiford  in  the  county  of  Oxford,  gentleman,  wlierefo* 
*•  ever  he  fliall  be  found  in  your  bafliwick,  and  him  £afcly  keepi 
"  fo  tliat  you  may  have  his  body  before  the  barons  of  our  exche- 
**  qucr  at  Wedminfler,  on  the  morrow  of  the  Holy  Trinity,  to 
«*  anfwcr  William  Burton  our  debtor  of  a  plea  that  he  render  to 
•'  him  two  hundred  pounds  vvhiqh  he  owes  him  and  unjullly  de- 
**  tains,  whereby  he  is  the  lefs  able  to  fatisfy  us  the  debts  which  he 
**  owes  us  at  our  faid  exchequer,  as  he  faith  he  can  reafonably 
**  fliew  that  the  fame  he  ought  to  render:  and  have  you  there 
<<  this  writ.  WiiVCiZi%  fir  Thomas  Parker,  knight,  at  Weft* 
<«  mintler,  the  fixth  day  of  May,  in  the  twenty-eighth  year  of 
*''our  vclgn. 

««  Shcijff's       "By  virtue  of  this  writ  to  me  dire6led,  I  have  taken  the  body 
«  SpT"  r-    ^  °^  ^^^  withinrnamed  Charles  Long ;  which  I  have  ready  before 
•*/*..**        ^  the  Barons  withiu-written,   according  as  within   it   is  *  com- 
<«  mandcd  me." 


f  5.  Special  Ball;    on  the  Arreji  of  the  Defendant^  purfuant  to  the 

Tcllatum  Capias,  in  page  xit« 

Ball  bond         funoltt  all  Itietl  by  thefe  prefents,  that  we  Charles  Long  of 

to  the  Ae-    Burford  in  the  county  of  Oxford,  gentlemen,  Peter  Hamond  of 

Bix  in  the  faid  county,   yeoman,  and   Edward  Thomlinfon  of 

Woodilock  in  the  faid  county,  innholder,  are  held  and  firmly 

bound  to  Chriftopher  Jones,  cfquire,  Ihcriff  of  the  county  of 

Berks, 
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Berks,  in  four  hundred  pounds  of  lawful  money  of  Great  Bri-  N^  IIL 
tain,  to  be  paid  to  the  faid  fherifF,  or  his  certain  attorney,  exe- 
cutors, adminiftratprs,  or  afligns  5  for  which  payment  well  and 
triply  to  be  made,  we  bind  ourfclves  arid'  each  of  us  by  h'lmfelf 
for  the  whole  and  in  grofs,  our  and  every  of  our  heirsj  "execu- 
tors, and  adminiftrators,  firmly  by  thefe  prcfents,  fealcd  with 
our  fcals.  Dated  the  fifteenth  day  of  May  in  the'  twenty-eighth 
year  of  the  reign  of  our  fovereign  lord  George  the  fecond,  by 
the  grace  of  God  king  of  Great  Britain,  France,  and  Ireland, 
defender  of  the  faith,  and  fo  forth,  and  in  the  yeair  of  our  Lord 
one  tKoufand  fcven  hundred  and  fifty-five. '  ' 

C|)e  COnDitlOIl  of  this  obligation  is  fuch,  that  if  the  above* 
bounden  Charles  Long  do  appear  before  the  judices  of  our  fo- 
vereign lord  the  king  at  Weftminfter,  on  the  morrow  of  the 
holy  Trinity,  to  anfwer  William  Burton,  gentleman,  of  a  plea 
of  debt  of  two  hundred  pounds,  then  this  obligation  (hall  be 
void  and  of  none  effed, .  or  elfe  fhall  be  .and  remain  in  full  force 
and  virtue.  - 

Scaled,  and  delivered,  being  Charles  Long.     (L*  S.).  .       : 

firft  duly  ftamped,  in  the  Peter  Hamond.     (L.  S.) 

prefence  of  Edtvtird  Thomlinfon.     (L.  S.) 

Henry  Shaw.  '• 

Timothy  Griffith. 


^Ott  Charles  Ldng  do  acknowlege  to  o«wie  nnto  the  plaintiff  Rcc^gm- 

four  hundred  pounds,  and  you  John  Rofe  and  Peter  Hamond  do  V^^^c 

Kverally  acknowlege  to  owe  unto  the*  fame  pemn^fM  fuitr  of  the  <^tfiK.  y 
two  hundred  pounds  a^picce,  to  b^ levied  «pon  yoor  l^^mbigwidB  n^«««w*.' 
and  <:hattel8,  lands  and  tenempitr,  Ulllito  (ttlMIOtt  dlat;v3rtfik 
defendant  be  condemned  in  the  asfibion,  he  ^tB,  pa^ttKpcopdeaoiu 
ation,  or  render  himfelf  a  piif^ner  in  the  Flecte  for  thefam&i 
and,  if  he  fail  fo  to  do,  you  John  Rofe  aad  Peter  .HsulLteBA'^dO 
undertake  to  do  it  for  him.  .     .    •  •  r   '^  • 


•• .  I  «.* 


:Tnhit^ 
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N»III. 

>_i-^-  If  Tnnity  Tmn,  28  Gso.  IL  , 

Bail  piece.        B€rk8»7    4>ll  a  T^mum  Cdfias  from    Oxford/hire    againft 
to  wit.  J     Chailes  Long,  late  of  Burford  in  the  county  of  Ox- 
ford, gentkman,  returnable  on  the  morrow  of  the  holy  Trinity^ 
at  the  fuit  of  William  Biuton,  of  a  plea  of  debt  of  two  hundred 
pounds : 

V)e  tall  are,  John  Rofe,  of  Witney  in  the  county  of  Oxford, 
efquire*    Peter  Hamondi  of  Bix  in  the  faid  county,  yeoman. 

Richard  Price,  attorney  X 
for  the  defendant.      \ 

-        •   « •  ^  • 

The  party  himfcif  in  ^^400. 
Each  of  the  bail  in  /"aoo. 

Taken  and  acknowleged  the  twenty -eighth 

day  of  May,  in  the  year  of  our  Lord  one 

thoufand  feven  hundred  and  fifty-five,  de  K 

i^^  iffii  {>efore  me. 


.,/;...••        f  I  \  y 


.     •        » 


»■ »  '  *       r  •         >     f 


Rsobert  Gitve, 

^^  one  of  the  commiflioners.' 


.  I 


§  6.  72c  S£cw4%  as  removed  hy  Writ  ^£RaoR« 


*  » 


Wxit  of  ^Rl^  \tKt'  the  king  hath  given  in  charge  to  bis  jtrufty  and 

' '  "'  Moved  fir  John  Wtlks,  knight^'  his  .writ  do&d  in  thefe  words : 
0#4>tt<0#  the  fecoad/.^tife  grace  t)f  God! of  Great  Brkaini 
Fnnoe,  and  Ireland  king, ,  Offender  of  the  £uth,  and  fo  forth.; 
fa  our-trufty  and  bdoved  fxr  John  WHles^*  kmgfat^-  greedng* 
flBMttk.in. the  record,  and  procefs,  and  alfo  ia  the  giving  of 
judgment,  of  the  pkint  which  was  in  our  court  before- yon^  and 
your  fellows,  our  juftices  of  the  bench,  by' our  writ,  between 
WSIttm  Burton,  gentlemani  and  Charles  Long,  late  of  Burford 

ia 
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U  Ac  county  of  Oifof d,  jjcwtfeman,  bi  a  certain  dAl  <rf  two  N"^  tt(. 
Kundred  ponndg,  wKich  the  faid  WfllJam  demands  of  the  ftid  '*■  ^V  -^ 
Charlefl,  manifieft  error  hath  iftterv'iftttcd,  to  ttfc  grdif 'dailiage  of 
him  the  faid  W<ll&tra,  as  we  from  his  complaint  are'  iiifbrmed  t 
#e,  being  willing  that  the  error,  if  any  there  be,  (houH  be  cor- 
reded  in  due  manner,  and  that  full  and  fpeedy  juftice'  fliould  It 
dbne  to  the  parties  aforefaid  in  this  behidf,  do  eomtbahii  you,'  thai, 
if  judgment  thereof  be  given,  then  under  your  feal  you  do  dif* 
tinAly  and  openly  fend  the  record  and  proccfs  of  tlri  plaint  afore, 
faid,  with  all  things^  concerning  them,  and  this  writ ;  fo  that  wt; 
may  have  them  from  the  day  of  Eafter  in  fifteen  days,  whcrefo- 
ever  we  fhall  then  be  in  England  ;  tliat  the  record  and  proceft 
aforefaid  being  iufpefled,  we  may  cauie  to  be  done  thereupoiit 
for  coirefting  that  error,  what  of  right  and  according  tto  the  law 
^hd  cuftom  of  our  realm  of  England  ought  to  be  done.  .  l8{jRtief0 
burfelf  at  Weftminfter,  the  twelfth  day  of  February,  in  the  ' 
twenty-ninth  year  of  jour  reign. 

.   %1fC  record  and  procefe,  wli^«pf  in  titc  biA  writ  mdiftioii  abote  Chitf  juf- 

Jr  made^  follow  in  thdc  words,  to  wit :  ^•«'«  »«- 

turn. 

fMe40  at  Weftminfter  before  fir  John  Wille%  knight,'  and  h&  xhe  tciBor4. 

. .  ^retbren^,  juftkes  of  cbe  bench  of  the  lord  the  kin^r'at  W«ft. 

•  imnfteri  of  the  term  of  the  holy  Trinity,  in  the  twenty-eighth 

yeair  of  the  reign  of  the  loni  OtoaeE  the  feoond,  hj  (hi*  grace 

^  iof  God  of  Oreat  Bnt^ta^  Ft9M<^  und  Ivekttd  ktng>  ^feta'der 
of  the  faith,  C^. 

4  * 

>  Ozon,l  C68fb0  Long,  late  of  Bttrford  in  the  coutity  ^JFbre-  Wfk. 

to  wit.  J  &id,  gentleman,'  was  fumtnoned  to  attfw«r  WilHaih 
Burtotiyof,  Yamtbn  in  the  faid  conntyv  g^^nde^an,-  of  a  plea 
that  be  render  uni^  him  twb  hiindvc^  pounds,  which  be  owes 
ium  and  wyirfUy  detaina,  fas  he  fiiJth.]      9ll^  tt|ieretl|l01i  th^  Declarad«r, 
£ud  WBHaim  by  Thbmaa  Gough  his  attorney,  coitiplainrf,  £hat  ^^^^ 
^eitai  on  the  firft  day  of  JQeeember,  in  the  year  pf  our  Lorft  * 
iHK  tfaoufiuul  fc#ttt  hmnd^ed  ulAd  fifty^ihir,  at  Banbtiry  in  this 
dmnty,.  the  faidiChavlev  by  hi*  writing  obb'gatory  did  aofcno^ 
kge  Winfelf  to  bp:  bound  to  the.  tdd  William  in  the  fold  fum  of 
l^d  hmrdred  f^nda  of  lawfiil  liloney  of  Great  Britainj  t&  be 
fM  tm  tfaiaid  WiBiasH  wfaetterer  after  tfae  faU  Churtel  AouU 

Vol.  IIL  Mm  be 
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,  y  m»  he  thereto  Tcquired ;    fieverthekb  the  (aid  Charks ,  (akhoogt 
^    ^    '     often  r^«ired)  hath  not  paid  to  tke  fatd  Wtlliam  th^  fai^^um 
of  two  huadred  pounds,  nor  any  part  thercqf,  but  hitherto  al- 
together hath  rtfufedy  and  doth  ftill  rcfufe,  to  rcqdcr  the  fame ; 
wherefore  he  faith  that  he  is  injured,  and  hath  damage  to  the 
value  of  ten  pounds : .  and  thereupon  he  brings  fuit,   [and  good 
Pfoftrt  m     proof.3     9ll1l  he  brings  here  into  court  the  writing  obligatory 
turw*  aforc&idj   which  tefUfies  the  debt  aforefaid  in  form  aforcfiud; 

Deftoce.      the  date  whereof  is  the  day  and  year  before-mentioned.    .  9n1) 
the  aforefaid  Charles,  by  Richard  Price  his  attorney,  comes  and 
defends  the  force  and  injury  when'  [and  where  it  fhall  behove 
him«3  2ind  craves  oyer  of  the  faid  writing  obligatory,  and  it  is  read 
S^^'SIS^  unto  him  [in  the  form  aforefaid3  ;  he  likewife  craves  oy^  of  the 
and  condt- '  condition  of  the  faid  writing,  and  it  is  read  unto  him  in  thefc 
tioa,  viz,    words  :   **  The  condition  of  this  obligation  is  fuch,  that  if  the 
tDperfonn    a  above  bounden  Charles  Long,  his  heirs,,  executors,   and  ad- 
•*  miiiiftrators,  and  every  of  them,  fliall  and  do  from  time  to 
•*  time,  and  at  all  times  hereafter,  well  and  truly  ftand  to,  obey, 
**  obferve,    fulfil,    and    keep,    the    award,    arbitrament,   order, 
**  rule»  judgment,  final  end,  and  detemnnation,  of  Davfd  StUes, 
**  of  Woodftock  in  the  faid  county,'  clerk^  and  Henry  Bacon, 
**  of  Woodftock,  aforefaid,  gentleman,  (arbitrators  indifferently 
«  nominated  and  phbfen  by  and  betwebn  the  fanl  Charles  Long 
*^  and  the  abevenamed  William  Burton,   to  .asbitr^te,    award, 
*^  order,  rule,  judge,  and  determine,  of  ail  and  all  manner  of 
*f  a^iptv»  CsuijC&or  caufcso.f  aAioi3i»  &«ts,  plaints^  debts,  duties^ 
^'' refikjbiynga^  acqountSt  contjroyerQcA,  tftfpaffesV  aoddemanda 
**'  whatfoever  had,  moved,  or  depending,  or.  which  might  have 
••  been  had,  moved,  or  depending,  by  and  between  the  faid  par- 
**  ties,  for  any  matter,;  caufe,  or  thing)  from  'the  ^beginning  of 
•*  the  world. until; the. day  of  the  d^te  hereof,),  which  the  faid 
«c  arbitrators  IbaU  m^ke  and,4>tthUfh«.  of  or  in  the  pren^ifes,  m 
,<<  venting  un^e^.th^ir  hands  and  feals,  or  otherwise  by  word  of 
^^   •.       ...  <*  n|put)i»  lit  th^pvefeuce  of  ftw»  credible  witneiTcsyOii  or  before 
..c  '  .'     -\  «  the  firfl  day  pf  Jamj^ry  next  enfuiag  the«date  hereof;    then 
'  ?.^  thia  obligatio^i  to  be  yoid..attd  of  none  efl*ed^^  or  eUie  to  be 

;V  9x»d  reitnain  in  full  force  ^4  ^ictue.V'    IBSi\)i^.  being  read  and 
Imparlance.  Jtieaxjdf, the  faid,  Charles  pmyl^Jeavi  to  intfparl  therein  here  until 
.  ;Vhe.o^ve  of  the  holy  Trinity;  and  k;  is' gikntedilnto  ^^|ll• 

-ancc!"*""  The  fame.  day».i^:gi veil  to,,Aei:f«diWilli«tt:Bi?rtoo-'liere, -cicw 
.At  ffiiikl^.4?(^*L}^  ."^.^r  on.  (kt^Q^eitJoi  the  hdj^Txiaitf^  here 
*  •  •  7  ill  i'\      '  .' .  ^  .i.  come 
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cotnc  as  well  the  faid  William  Burton  as  the  faid  Charles  Long,,  N^  III. 
by  their  attorneys   afotefaid :   and  hereupon  the  faid  William  ^— "*v**^ 
prays  Jthat  the  faid  Charles  may  anfwer  to  his  writ  and  count 
aforefaid,     3nB  the  aforefaid  Charles  defends  the  force  and  in-  Pica ; 
jury,  when,  Csfr.    and  faith,  that  the  faid  William  ought  not  to  ^^y^^^^ 
have  or  maintain  his  faid  a6lion  againil  lum ;   b^caufe  he  faith* 
that  the  faid  David  Stiles  and  Henry  Bacon,  the  artiitrators  be- 
forenamed  in  the  faid  condition,  did  not  make  any  fuch  award, 
arbitrament,  order,  rule,  judgment,  final  end,  or  determination, 
of  or  in  the  premifes  above  fpecified  in  the  faid  condition,  on  or 
before  the  firft  day  of  January,  in  the  condition  aiforefaid  above 
mentioned,   according  to  the  form  and  effeft  of  the  faid  condi* 
tloh  :   and  this  he  is  ready  to  verify.     Wherefore  he  prays  judg- 
ment, whether  the  faid  William  ought  to  have  or  maintain  his 
faid  a<^on  thereof  againft  him    [and  that  he  may  go  *  thereof 
without  a  day.]     TtM  the  aforefaid  WilKam  faith,  that,  for  any  Replicati<m, 
thing  above  alleged  by  the  faid  Charles  in*  plesrdings,  *he  ought  fttttng'forth* 
not  to  be  precluded  from  having  his  faid  adlion  thereof  againft  ***  *^    * 
him^  bccaufe  he  faath,  that  after  the  making  of  the  faid  writing 
oWigatory,   and  before  the  faid  firft  day  of  January,   to  wit,  on 
the  twenty-fixth  *  day  of  December,   in   the  year  aforefaid,   at 
BanWry  aforefaid,   in  the  prefence'  of  two  credible  witneffes, 
namely,  John  Dew  of  Chalbury,   in  the  county  aforefaid,   and 
Richard  Moipris  of  Wytham,  in  the  county  of  Berks,  the  faid 
arbitrators  undertook  the  charge  of  the  award,   arbitrament,   ot-. 
dcT,  rule,  judgment,  final  end,   and  determination  aforefaid,   of 
and  in  the  premifes  fpecified  in  the  condition  aforefaid  ;   aird  then* 
aTid  there  made  and  publifhed  •  their  award  by  word  of  mouth*  itr 
manner  and  form  following,  that  is  to  fay  :   The  faid  arbitrators' 
did  awatd,   order,   and  adjudge,   that  he  the  faid  Charles  Long 
fhpuld  forthwith  pay  to  the  faid  William  Burton  the  fum  of  fe- 
venty-five  pounds,   and  that   thereupon  all   differences  between 
them  at  the  time  of  the   making  the  faid   writing  obligatory 
fhould  finally  ceafe' arid  determine.     And  tKe  faid  William  fur-       t 
'ther  faith,  that  although  he  afterwards,  to  wit  on  the  fixth  day 
of  January,  in  the  year  of  our  Lord  ont   thoufand  feven  hunl'      -i. 
dred  and  fifty-five   at  Banbury -aforefaid,    recjoefted' 'the    fafdf  *  '  *• 

Charles  to -pay  to  Him  the  faid  William  the  faid*  frverity-iSve 
pbunds;  yet  (by  pr<Jt^ation  that  tile  faid Oharles'hatfh' not ftoJd  Pntejiaadot 
to,    obeyed,  pbferved,  fulfilled,  'or  kept  any  part  of^  the  faid 
awaVd,  i^bfch  Hy  hkn  th^'faid  GUisrrlcs  ou^ht  to  have  been  fto(«l 

Mm2       v       ^ 
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N?  -flL  to,  obeyed,  obfervod^  fiiUUled,  and  kept)  far  further  plea  tlierei* 

y  "^^mm'  Kc  faith,  that  the  f»id  Charlea  the  faid  fevcnfy-fivc  pounds  Of 

the  faid  William  hath  not  hitherto  paid :  and  this  he  is  ready  to 

▼eiify.    Wherefore  he  prays  judgment,  and  his-  debt  aforefaidf 

together  with  his  damages  occafioncd  by  the  detention  of  the 

Dcoittrrer.    laid  debt,^  to  be  adjudged  unto  him,  bfc.     3n]|  the  aforefaid 

Charles  faith,  that  the  pka  aforefaid,   by  him  the  faid  William 

iu  manner  and  form  aforefaid  above  in  his  replication  pleaded, 

and  the  matter  in  the  fame  contained,  are  in  no  wife  fuf&cient  in 

law  for  the  faid  William  to  have  or  maintain  his  a^on  aforeiaid 

thereupon  againfl  him  the  faid  Charleji  f  to  which  the  faid  Charles 

hath  no  iieccinty>  neither  is  he  ob^gfd  by  the  law  of  the  land) 

in  any  manner  to  ^anfwcr :  and  this  he  is  ready  to  verifyr    Whercr 

love,  (b/  want,  of  a  {ii$cient  repUcataon  in  this  behalf,,  the  faid 

Charles,  as  j^forefiUd,  prays  judgment,  and  that  the   aforefaid 

William  may  be  precluded  from  having  hi^  a^on  aVorefaid  the^e* 

Ciulct  of    iy>on  againd  him,  ^c.     And  the  faid  Charles,  according  to  the 

tfcnuiricr.  ^fgrm  ©f  (^^  ftatvite  in  tliat  cafe  made  and  provided,  fiiews  ,to  the 

conrt  here  thecaufes  of  demurrer  foUowiog;  to  wit,  that  it  doth 

not  appear,  by  the  replication  afore£ud,  that  the  faid  arbitrators 

made  the  fam<  award  in  the  prefen^  of  two  credible  witaeffet 

on  or  before  the  .faid  firil  day  of  Jaauary»  a«  they  •light  to  have 

4oney  according  to  the  form  and  e£Fe£t  of  the  condition  afore- 

did;  and  .that  the  replication  afore(atd  it  uncertain,  mfufficientr 

J«*n4er  la    ^^  wants  form.*,-   1I^M  the  aforeiaid  William'  laith,  that  the  plea 

<iemurrer.     ^^y^{^[^  jjy  ]^  ^j^^  fajd  Willian*  in  manner  and  form  aforefaid 

above  in,  his  vepIiGation  pleaded^  and  the  matter  in  the   fame 

contained,  are  good  and  fufficient  in  l^vr  for  the  f«iid  WiHiam  to* 

have  and  maintain  the  faid  adUon  of  him .  the  faid  William  there* 

tmonia^ainil  the  i^id  Charles  ;  which  faid  pka,  and  the  matte? 

tberain  co/itained,  the  faid  Wfllfem  is  ready  to  ycrify  and  prove 

^  the  court  (bait  award  '•  a»4  beoadCe  the  aforefaid  Charles  hath 

not  *^afw^red  tP  that  plea,  nor  hath  he  hkherto  in  any- manner 

defljcd  the  fanWf  the  faid  WHltam  a»  |>cfore  prays  judgment,  and 

his'  debt  aforefaid,.  tpg^er  with  his  damages  occafipned  by  the 

Cwtlnit.      *tcntion  of.  that  debt,  to  be  adjudged  unto  him,  &?c,     9lU^ 

anoM."*^      i$f9XlU  the,  jnft.ice8.  here  wili  ^vifc  thcmfclves  of  and  upon  the 

^%^i^  before. they  give  judgment  thereupon,., a  daj  is  there- 

•     ^     H  W0»  «W«i^  ^  'the .parties  afprcf^d  ^crc^, until,  t^se  morrow  of 

" '  M  Souls^  %<>h^  their  jttdgwen»,t»^crcwpo*t  for  that  the  fa*d 

ji^fticcs,btte  ^^'c^^^llf:^  ^d»rtft*tfeq[ci?|.    .^t  whi*  tjay  here 
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J^m£  a&  i«ell  tbeiaid  Charies  a»  the  faid  Wiliiam,   by  their  .ftid  ^  ^°  ^^^\ 

^mtorneys ;  a;i»d  bccai^fc  the  faid  juflices  here  will  farther  advife        >'   '. 

.themfeWes  of  and  upon  the  premifes  before  they  give  judgment 

thereupon,   a  day  is  farther  given  to  the  parties  aforefajd  here 

'Uptil  the  oftaye  o(  faint  Hilary^  to  hear  th^ir  judgment  thereupon, 

Sor  that  the  fi^id  juflaces  here  are  not  yet  advifed  thereof.    At 

which  day  here  come  as  well  the  faid  William  Burton  as  the  iaid 

Ctorjes  Long,  by  their  faid  attorneys.      (BH^ereforc,  the  record  Opiawjo^ 

and  n^atters  aforefaid  having  been  feen,  and  by  the  }uilices  hfix^ 

ii4ty  underftood,  *"^  ^^  ^^^  iingular  the  premtfes  being  e;i^- 

I&une49  and  mature  deliberation  being  had  thereupon  ;  for  th^t  Repircatioif 

it  fecms  to  the  feid  juftices  here,  that  the  faid  plea  of  the  fai^l  I"  ^  ^^^j^J*^* 

WiUiaip:  Burton  before  in  his  replication  pleaded,  and  the  matter  for  the  de- 

therein  contained^  arc  not  fufficient  in  law,  to  have  and  m^un-  Pendant. 

.^^n  the  a£lion  of  the  aforefaid  William   againft  the  aforefjaifi  ^^^^  ^^^ 

Charlca:  iSQiXttQU  it  |0  f Ott(lDer0tl»  that  the  aforefaid  William  ^w*. 

take  nothing  by  his  writ  aforefaid^  but  that  he  and  his  pledges  pf 

|)roff  qutipg^  to  )yit,  John  Doe  and  Richard  Roe,  be  in  mercy  for    • 

)ua  falfe  complaint;  and  that  the  aforefaid  Charles  go  thereof 

witjioyt  a  da]r,  l^c.     3nl>  ft  fe  Uxt^^X  COnffDerel^  that  the  afore-  Amerec- 

j(aid  Charles  do  recover  againft  the  aforefaid  William  eleven  pounds  ^^^ 

and  f(|ven  ihiDings,  for  his  coils  and  charges  by  him  about  his  de-- 

fence  ia  this  behalf  fuftained,  adjudged  by  the  court  here  to. the 

faid  Charles  with  his  confent,  according  to  the  form  of  the  fta^tijite 

in  that  cafe  made  and  provided  :   and  that  the  afbrefiaid  Charles  Exccotioaw 

may  have  execution  thereof,  ^e, 

%Uzt\smXaiy   to  wit,  on  Wednefday  next  after  fifteen  days  Qicnertt  B»- 
of  £a(ler  in  this  liame  term,  before  the  lord  the  king,  at  Weft-  ro^  afligne^w 
minfter,  comes  the  aforefaid  William  Burton,  by  Peter  Manwa-    ' 
riilg  hrs  attomeyj  and  faith,  that  in  the  record  and  procefs  afore- 
&id,  and  alfo  itt  the  giving  of  the  judgment  in  the  plaint  afore'- 
laid^   it  is  manifcftly  efrcd  in'  this;  to  wit,  that  the  j,udgment  ^ 

i^refaid  was  given  in  form  aforefaid  for  the  faid  Charles  Long 
agai^'the  rforefkid  WiJliam- Burton,  whereby  the  law  pf  the 
Umd  judgment  ^ould   have   been  given   for  the   iaid  .William 
&iitQn  ^^tnft  th't  £ud  Charks'Long :  and  this  he  is  ready  .to 
f^J*     SnU  the  faid  Williajapray?  the  writ  erf  the  feid  lo»d  Writof  5«v 
|]^.  J&Uigt  ^0  warn  tbe  feid  Charles  Long  to  be  rbefore  tbe  rfaid  ^'f^^**  <» 
IWfd.lfcckiflg, >to<he«r  the  recotd  and  procefs  a/orrfnid:  aftd  itril  *'^*'*'~"- 
SlMtfld'i^nip  ,htfD  :  by  which  the  flioEiff  aforefeid  .i9  <»nuoai^«d 
•  .'•:*.  •  that 
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N*III.  tliat  by  good  [and  lawfol  men  of  his  bailiwick]   he  caufc  the 
^    -V  I  ■*''  afbrcfaid  Charles  Long  to  know,  that  he  be  before  the  lord  the 
king  from  the  day  of  Eallcr  in  five  weeks,  wherefoevcr  [he  fhall 
•  then  be  in  England,]  to  hear  the  record  and  procefs  aforefaid, 
if   [i\  fhall  have   happened  that  in   the  fame   any   error   ftiall 
have  intervened  ;]  and  farther  [to  do  and  receive  what  the  court 
of  the  lord  the  king  fhall  confider  in  this  behalf.]     The  fame  day 
Sberiff't  re.  h  given  to  the  aforefaid  William  Burton,    '7^t  Isgtcl)  Hat  before 
j^  »     ""'  the  lord  the  king,  at  Weftminftcr,  comes  the  aforefai4  Williaih 
Burton,  by  his  attorney  aforefaid  :    and  the  fheriff  returns,  that 
by  virtue  of  the  writ  aforefaid  to  him  directed  he  had  caufed 
the  faid  Charles  Long  to  know,  that  he  be  before  the  lord  the 
king  at  the  time  aforefaid  in  the  faid  writ,  contained,  by  John 
Den  and  R.ifchard  Fen,  good,  C5V ;    as  by   the  fame  writ  was 
commanded  him ;  which  faid  Charles  Long,   according  to  the 
warning   given   hrm  in    this  behalf,    here    cometh   by  Thomas 
VrroriffigB*  Webb  his  attomev.     m\)tttUpon  the  faid  Wilh'am  faith,  that  in 
the  record  and  procefs  aforefaid,  and  alfo  in  the  giving  of  the 
judgment  aforefaid,    it  is  manifcftly   erred,    alleging  the  *  error 
aforefaid  by  him  in  the  form  aforefaid  alleged,  and  prays,  that 
the  judgment  aforefaid  for  the  error  aforefaid,  and  others,  in  the 
record  and  procefs  aforefaid  being,  may  be  reverfed,  annulled, 
and  entirely  for   nothing  efteemed,   and   that  the  faid  Charles 
may  rejoin  to  the  errors  aforefaid,  and  that  the  court  of  the  faid 
lord  the  king  here  may  proceed  to  the  examination  as  well  of 
the  record  and  procefs  aforefaid,  as  of  the  matter  aforefaid  above 
R^otnder  j  for  error  affi^ned.     2lnD  the  faid  Charles  faith,   that  neithex^  in 
ifraiMmf      ^^^  record  and  procefs  aforefaid,  nor  in  the  giving  of  the  judg- 
ment aforefaid,  in  any  thing  is  there  erred  ;  and  he  prays  in  like 
manner  that  the  court  of  the  faid  lord  the  king  here  may  pro- 
ceed to  the  examination  as  well  of  the  record  aod  procefs  afore- 
Contmo^      faid,  as  of  the  matters  aforefaid  above  for  error,  afligned.     9n^ 
becauCe  the  court  of  the  lord,  the  king  here  is  not  yet  adviled 
what  judgment  to  give  of  and  upon  the  premides^  a  day  is  there- 
4jf  given  to  the  parties  aforefaid  until  the  morrow  of  the  holy 
Trinity,  before  the  lord  the  king,  wherefoevcr  he  (hall  then  be 
in  England,  to  hear  their  judgment  of  and  upbn .  the  premifeSi 
for  that  the  court  of  the  lord  the  king  heVe  «  not  yet  advifed 
thereof.     At  which  day  before  the  lord  the  king,  at  Weftmin- 
fttTf   oome  the  parties  aforefaid  by  their  attorneys  aforeliud; 
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aOi^eteatMlttf  as  well  the  record  and  procefs  afore&idy  and  the   jfo  m^ 
judgment  thereupon  given,  as  the  matters  aforefaid  by  the  faid  '_    ^    _j 
William  above  for  error  affigned,  being  fcen,  and  by  the  court  ^■*"**  ^ 
of  the  lord  the  king  here  being  fully  underilood,  and  mature  de- 
liberation being  thereupon  had,  for  that  it  appears  to  the  couit  of 
th^  lord  the  king  here>  that  in  the  record  and  procefs  aforefaid, 
and  alfo  in  the  giving  of  the  judgment  aforefaid,  it  is  manjfefUy 
erred,  t^tcfote  U  f0  COnfllietell,   that  the  judgment  aforefaid,  Judftnan 
for  the  error  aforefaid,  and  others,   in   the  record  and  procefs     !t/^ 
aforefaid,   be  reverfed,  annulled,    and   entirely  for   nothing   ef-revcifei. 
teemed  ;  and  that  the  aforefaid  William  recover  againft  the  afore-  J"^*?|* 
faid  Charles  his  debt  aforefaid,  and  alfo  fifty  pounds  for  his  damages  piaiatic 
whiclf  he, hath  fuftained,  as  well  on  occafion  of  the  detention  of  Coflt* 
the  faid  debt,  as  for  his  cofts  and  charges  unto  which  he  hatk 
been  put  about  his  fuit  in  this  behalf,  to  the  faid  William  with  hit 
confent  by  the  court  of  the  lord  the  king  here  adjudged.     Andl>«fc"^ 
-the  faid  Charles  in  mercy.  amcfceAi 


§  7.     Procefs  of  Execution.  1 

flf(Btf)ISdE(tf  the  feeond,  by  the  grace  of  God  of  Great  Writ  of  <j. 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and^f  •'/''j^ 
fo  forth,  to  the  (heriflF  of  Oxfowifhire,  greeting.  CSle  command  ^**'''*^ 
you,  that  you  take  Charles  Long,  late  of  Burford,  gentleman, 
if  he  may  be  found  in  your  bailiwick,  and  him  fafely  keep,  fo 
that  you  may  have  his  body  before  us  in  thre^  weeks  from  the 
4ay  of  the  holy  Trinity,  wherefoever  we  fhall  then  be  in  Eng- 
land, to  fatxsfy  Wilh'am  Burton,  for  two  hundred  pounds  debt, 
which  the  faid  Willian^  Burton  hath  lately  recovered  againft  him 
in  our  court  before  us,  and  alfo  fifty  pounds,  which  were  ad« 
judged  in  our  faid  court  before  us  to  the  faid  William  Burton,  for 
his  damages  which  he  hath  fuftained,  as  well  by  occafion  of  the 
detention  of  the  faid  debt,  as  for  his  cofts  and  charges  to  which 
he  hath  been  put  about  his  fuit  in  this  behalf,  whereof  the  faid 
Charles  Long  is  convided,  as  it  appears  to  us  of  recofxi ;  and 
have  you  there  then  this  writ,  mitnth  fir  Thomas  Denifon  *, 
knight,  at  Weftminfter,  the  nineteenth  day  of  June,  in  the  twenty- 
ninth  year  of  our  reign. 

•  The  fcnior  puifiie  jufticc ;  there  being  no  chief  jufticc  that  term.  , 

By 
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t»P  in.  By  Tirtirt  of  this  writ  ,to  mc  direfted,  I  have  taken  the  Body  of 
^>*  'I—  ^  the  within-named  Charles  Long  ;  which  I  have  ready  before  the 
$lrt»tflr'»  re.  2^^^  ^Y^^  j^j^g^  ^^  Weftminfter,  at  the  day  within  written,  as  with- 

fipi  Corput.  in  It  is  commanded  me. 

Writ  of  €(4^0lKC4$   the  fecond,   by  the  grace  of  God  of  Groit 

ruri facias.  Briuin,  France,  and  Ireland  king,  defender  of  the  faith,  and 
fo  forth,  to  the  fherifF  of  Oxfordshire,  greeting.  SOU  command 
.you  that  of  the  goods  and  chattels  within  your  bailiwick  of 
Charles  Long,  late  of  Burford,  gentleman^  you  caufe  to  be  made 
two  hundred  pounds  debt,  which  William  Burton  lately  in  our 
i:ourt  before  us  at  Weflminfler  hath  recovered  againft  him,  and 
alfo  fifty  pounds,  which  were  adjudged  in  our  court  before  us  to 
the  faid  William,  for  his  damage  which  he  hath  fuftained,  as  well 
by  occafioD  of  the  detention  of  his  faid  debt,  as  for  hia  cofts  and 
<:harges  to  which  he  hath  been  put  about  his  fuit  in  this  behalf, 
whereof  the  faid  Charles  Long  is  convi6ked,  as  it  appears  to  us  of 
record ;  and  have  that  money  before  us  in  three  weeks  from  the 
<lay  of  the  holy  Trinity,  wherefoever  we  (hall  then  be  in  England, 
to  render  to  the  faid  William  of  his  debt  and  damages  aforefaid : 
and  have  there  then  this  writ.  flUftHCjCi  fir  Thomaa  Denifen, 
knight,  at  Weftminiler,  the  nineteenth  ^aj  of  June,  in  th« 
twenty -ninth  year  of  qur  xtlgtu 

•     » 

Sheriff*!  re-      By  virtue  of  this  writ  to  me  direded,  I  have  caufed  to  be  made 

^''".5    .      of  the  goods  and  chattels  of  the  within-writtea.  Qharlea  Long, 

two  hundred  and  fifty  pounds ;  which  I  have  ready  before  the 

lord  the  king  at  Weflminfler  at  the  day  witl^n-wptteOy  at^  it  {§ 

within  commanded  me. 


THE      END.  '^/3-^    ■- 


% 

Prhitediy  A.  Straban,  taw»Frinttf  U  Bh  MaJ^y,' 
frinteri'StreU^  L§ndm% 
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